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EDITOR'S  PREFACE. 


Dean  Bigelow's  work  on  Fraud  was  originally  issued  in 
two  volumes,  the  first  dealing  with  Deceit,  the  second  with 
Circumvention.  It  has  seemed  best,  in  preparing  a  new 
edition,  to  separate  the  two  subjects  entirely,  to  issue  the 
volume  on  Circumvention  as  an  independent  text-book,  and 
to  make  this,  as  was  virtually  the  former  volume,  a  treatise  on 
Fraudulent  Conveyances. 

A  great  deal  of  this  work  is  of  value  for  its  discussion  of 
the  principles  governing  the  subject,  even  where  recent  legis- 
lation, particularly  the  Bankruptcy  Law,  has  rendered  such 
discussion  in  a  measure  academic.  The  original  text  has 
therefore  been  retained  wherever  possible.  The  practitioner 
would  not  in  most  cases  be  misled,  and  annotations  have  been 
added  wherever  there  has  been  danger  of  misunderstanding. 

It  has  been  further  sought  by  means  of  annotations  to  add 
to  the  value  of  this  text-book  as  a  work  of  reference.  The 
elaborate  discussions  of  the  theory  of  the  law  so  characteristic 
of  Dean  Bigelow's  style  are  delightful  to  the  scholar,  but  at 
times  a  brief  summary  of  the  decisions  of  the  courts  will  be 
found  useful  to  the  practical  lawyer.  These  have  been  sup- 
plied from  time  to  time.  With  regard  to  citations,  those  of  the 
author  were  carefully  chosen  for  the  weight  of  their  argument 
and  the  fulness  and  directness  with  which  the  point  in  question 
was  discussed.  For  that  reason,  it  has  not  seemed  best  to 
rearrange  these  cases  or  mingle  them  with  those  cited  by  the 
editor.  The  practitioner,  however,  is  interested  principally 
in  the  law  of  his  own  state;  therefore,  while  there  has  been  no 
attempt  to  vie  with  digests  or  cyclopedias,  it  has  been  the 


vi  editor's  preface. 

editor's  intention  to  support  the  text  with  citations  from  every 
state  which  has  a  case  fairly  in  point,  without,  however,  over- 
burdening the  volume  with  cases  of  only  remote  bearing  on 
the  subject. 

The  discussion  of  statutory  law  has  been  confined  closely 
within  the  limits  laid  down  by  the  author,  with  the  exception 
of  certain  important  new  legislation,  as,  for  example,  the 
Bankruptcy  Law,  the  Conditional  Sales  laws  and  recent  legis- 
lation regarding  the  sale  of  goods  in  bulk. 

Author's  notes  are  indicated  by  numerals,  editor's  notes 
to  the  text,  by  letters.  Editorial  additions  to  the  author's 
notes  are  incorporated  in  the  body  of  these  notes,  and 
indicated  by  double  brackets. 
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FRAUDULENT  CONVEYANCES. 


CHAPTER  L 

Fraud  Generally  Considered. 

Before  proceeding  with  the  subject  of  fraudulent  convey- 
ances, attention  should  be  recalled  to  the  essential  fact  that 
fraud,  in  the  proper  sense,  or  at  least  in  the  sense  in  which  the 
term,  when  it  is  needful  to  speak  precisely,  is  used  in  this  book, 
should  be  understood  as  involving  guilt.  But  it  should  be  ob- 
served that  this  does  not  imply  a  standard  based  upon  individual 
morality,  any  more  than  does  '  guilty '  in  trespass;  one  is 
apt  to  be  misled  by  the  circumstance  that  moral  guilt  is  com- 
monly present  in  point  of  fact  in  cases  of  fraud.  The  following 
doctrine  will,  it  is  believed,  be  made  out  in  these  pages:  The 
standard  by  which  to  determine  of  the  existence  of  guilt  is 
to  be  found  in  the  common  conscience;  that  is,  in  the  con- 
science, and  so  in  the  judgment,  of  an  ideal  person  who  in  the 
language  of  the  new  photography  may  be  called  the  *  com- 
posite '  man,  who  in  the  law  is  commonly  called  the  *  average  ' 
man.  When  the  common  conscience  would  repudiate  con- 
duct, apart  perhaps  from  mere  breach  of  contract,  there  is 
guilt;  it  matters  not  that  the  offender,  whether  believing  all 
acts  of  the  kind  rightful,  or  not  in  fact  knowing  just  what  he 
is  doing,  may  have  intended  no  wrong,  and  so  may  have  a 
clear  conscience.    If  on  the  facts  the  average  man  would  have 
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intendfefl  vfcong/that  is  enough.*    The  object  of  civil  admin- 

. .•:  :*isfrHtiona  is  payment,  not  punishment.*    And  at  a  time  when 
*•  •  •••  ••"•  • 

••  ;  • '  fraud,  the  most  difficult  of  all  mischiefs  to  deal  with,  has 
become  an  alarming  evil,  if  not  a  menace  to  the  state,  it  is 
important  to  dwell  upon  the  subject. 

This  conception  of  fraud  (and  since  it  is  not  the'  writer's, 
he  may  speak  of  it  without  diffidence),  steadily  kept  in  view, 
will  render  the  administration  of  the  law  less  difficult,  or 
rather  will  make  its  administration  more  effective.  Further, 
not  to  enlarge  upon  the  last  matter,  it  will  do  away  with 
much  of  the  prevalent  confusion  in  regard  to  '  moral '  fraud, 
a  confusion  which,  in  addition  to  other  things,  often  causes 
lawyers  to  take  refuge  behind  such  convenient  and  indeed 
useful  but  often  obscure  language  as  '  fraud  upon  the  law.' 
What  is  fraud  upon  the  law?  Fraud  can  be  committed  only 
against  a  being  capable  of  rights,8  and  '  fraud  upon  the  law ' 
darkens  counsel.  What  is  really  aimed  at  in  most  cases  by 
this  obscure  contrast  between  moral  fraud  and  fraud  upon 


1  It  is  the  facts  at  the  time  of  the 
transaction  that  make  (actual)  fraud, 
not  the  turn  of  some  later  event.  Col- 
lomb  v.  Caldwell,  16  N.  Y.  484; 
Leitch  v.  Hollister,  4  Comst.  211; 
Barney  v.  Griffin,  2  Comst.  365.  *  As 
to  the  matter  of  fraud,  the  same 
ought  to  be  fraud  at  the  beginning.' 
Sir  Edward  Coke  in  Stone  v.  Grub- 
ham,  2  Bulst.  225;  Weller  v.  Way- 
land,  17  Johns.  102.  Secus  in  many 
cases  of  constructive  fraud;  that 
may  be  by  conduct  subsequent.  As 
in  certain  cases  under  these  statutes 
of  Elizabeth.  Laughton  v.  Harden, 
68  Maine,  208,  212.  See  Town- 
shend  v.  Windham,  2  Ves.  1,  11, 
Lord  Hardwicke.  On  the  other 
hand,  if  there  was  fraud  in  the  be- 
ginning, nothing  afterwards  will 
'  anyways  salve  and  amend  the 
matter*  (except  of  course  ratifi- 


cation, condonation,  or  the  like). 
Coke,  ut  supra,  on  13th  Eliz.  c.  5. 
See  Leitch  v.  Hollister,  4  Comst.  211 ; 
Wilson  v.  Bergi  88  Penn.  St.  167; 
Lynde  v.  McGregor,  13  Allen,  172, 
181;  Law  v.  Payson,  32  Maine,  621. 
Subsequent  purchase  for  value  with- 
out notice  may,  in  a  sense,  be  said 
to  purge  the  prior  fraud.  Oriental 
Bank  v.  Haskins,  3  Met.  332. 
Further  as  to  purging  fraud  see 
chapter  16. 

2  It  is  no  answer  that  in  certain 
circumstances  punitive  damages 
may  be  given  in  a  civil  suit,  or  that 
consequences  of  a  criminal  nature 
sometimes  follow  in  the  train  of 
civil  proceedings. 

8  The  wrong  called  '  fraud  upon 
the  law '  may  be  committed  upon 
the  sovereign  or  upon  individ- 
uals. 
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the  law,  is  a  contrast  between  fraud  in  the  individual's  in- 
tention to  commit  the  wrong  and  fraud  as  seen  in  the  obvious 
tendency  of  the  act  in  question. 

But  the  application  of  the  standard  is  not  without  its  diffi- 
culties; there  are  occasional  aberrations  from  it,  which  some 
may  consider  as  real  qualifications.  Indeed,  while  the  exist- 
ence of  the  standard  has  perhaps  always  been  recognized  in 
a  general  way,  its  real  significance  and  wide  application  have 
but  recently  been  pointed  out.1  The  test  applied  in  most 
cases,  of  the  defendant's  actual  knowledge  of  the  falsity  of 
a  representation  made  by  him,  in  certain  actions  for  deceit,3 
is  an  example  of  the  partial  missing,  some  may  say  of  the 
rejection,  of  the  standard.  This  test  was  recently  rejected  by 
the  English  Court  of  Appeal  for  that  of  reasonable  ground  of 
belief;  but  the  House  of  Lords  restored  the  old  rule.8  Another 
case  of  apparent  but  not  real  departure  from  the  standard,  may 
be  mentioned,  namely,  where  statute,  or  it  may  be  the  common 
law,  has  for  special  reasons  fixed  some  individual  or  par- 
ticular test  instead  of  the  general  standard;  as  where  the 
effect  of  a  payment  by  an  insolvent  debtor  to  one  of  his  cred- 
itors, to  the  detriment  of  the  rest,  is  made  to  turn  upon  the 
debtor's  '  view '  to  giving  a  preference.4  The  implication  is 
plain  enough;   if  the  payment  was  made  without  a  view  of 

1  The  credit  belongs  to  Mr.  (now  towards    obscuring    the    boundary 

Mr.  Justice)  Holmes,  in  his  Lectures  between     fraud     and     negligence . 

on   the  Common   Law.     Peek   v.  That    might   cause    trouble;    but 

Deny,  infra,  is  a    strong  follow-  more  good   than  harm  was  likely 

ing.  to   come   of  it.     One  of  the    re- 

*  Tryon  v.  Whitmarsh,  1  Met.  1 ;  suits  would   be  to  enable  a  per- 

Pearson  v.  Howe,  1  Allen,  207;  Car-  son,  in  some  cases,  to  sue  either 

roil  9.  Hayward,   124   Mass.   120;  for  negligence  or  for  deceit,  at  his 

Salisbury  v.  Howe,  87  N.  Y.  128;  election.     The   case   of   George  v. 

McKown    v.    Furgason,   47    Iowa,  Skivington,  L.  R.  5  Ex.  1,  comes 

636.  readily  to  mind. 

3  Deny  v.  Peek,  14  App.  Cas.  337,         *  English  Bankruptcy  Act,  1883, 

reversing  Peek  v.  Deny,  37  Ch.  D.  §  48;  Ex  parte  Taylor,  18  Q.  B.  D. 

541,  C.  A.    See  also  Cann  v.  Willson,  295,  C.  A.;  Wilson  v.  City  Bank,  17 

39  Ch.  D.  39.   The  tendency  was  Wall.  473. 
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preferring  the  creditor,  it  is  valid.1  But  would  it  not  be  within- 
the  statute  if  made  under  circumstances  which  would  show  that 
the  average  man  would  have  had  such  a  view,  though  the  par- 
ticular debtor  may  not  have  had  anything  of  the  kind, — 
by  '  circumstances '  being  meant  something  besides  the  mere 
fact  that  a  preference  results?3  That  is,  would  not  such 
'  circumstances '  be  more  than  evidence  of  the  debtor's  pur- 
pose? —  would  they  not  show,  as  matter  of  law,  a  view  to 
preference?8     The  question  cannot  be  answered  on  direct 


1  Ex  parte  Taylor,  18  Q.  B.  D. 
295,  C.  A.;  Ex  parte  Hill,  23  Ch.  D. 
695,  C.  A.;  Ex  parte  Topham,  8 
Ch.  D.  614,  C.  A. 

3  It  is  not  enough  that  a  prefer- 
ence takes  place.  Ex  parte  Taylor, 
18  Q.  B.  D.  295,  299,  Lord  Esher. 

s  Preference  however  is  not  in  it- 
self a  fraud;  though  in  a  case  of 
insolvency  it  should  be  made  such. 
In  Crosby  v.  Crouch,  2  Camp.  165, 
168,  Lord  Ellenborough  defends 
preferences  in  contemplation  of 
bankruptcy;  and  there  is  a  passage 
obiter  in  the  opinion  of  James,  L.  J. 
in  Ex  parte  Stubbins,  17  Ch.  D.  58, 
68,  which  is  difficult  to  understand. 
The  passage  is  this:  'A  mere  volun- 
tary transfer,  impeachable  only  on 
the  ground  that  it  is  a  preference 
of  a  particular  creditor,  has  never 
been  held  to  be  in  itself  a  fraud 
or  an  act  of  bankruptcy.'  Against 
this,  in  its  apparent  meaning,  unless 
'  in  itself '  means  '  apart  from  stat- 
ute/ or  '  absolutely,'  may  be  placed 
the  language  of  Cockburn,  C.  J.  in 
Bills  t>.  Smith,  6  Best  &  S.  314,  318, 
that  the  debtor's  act,  unexplained., 
would  carry  a  presumption  that  he 
intended  to  act  in  fraud  of  the  bank* 
nipt  law.  See  also  Smith  v.  Pilgrim, 
2  Ch.  D.  127;  and  the  language  of 


the  statute  itself,  32  &  33  Vict, 
c.  71,  §  92;  46  &  47  Vict.  c.  52, 
§48. 

Reduced  to  its  lowest  terms  the 
case  in  principle  comes  to  this:  An 
insolvent  debtor,  knowing  his  insolv- 
ency, turns  over  to  and  for  creditor 
A  the  part  of  his  estate  to  which  he 
knows  creditor  B  is  entitled.  Now 
that  part,  morally  speaking  at 
least,  the  insolvent  held,  as  he  knew, 
in  trust  for  B;  can  then  his  turning 
it  over  to  another,  unexplained,  be 
anything  short  of  fraud  according 
to  the  common  conscience?  Thomp- 
son v.  Furr,  57  Miss.  478,  indicates  a 
negative.  Would  not  the  average 
man  say  that  a  (virtual)  trustee  who, 
knowing  what  he  was  doing,  should 
give  the  trust  property  to  a  creditor 
of  his  instead  of  handing  it  over  to 
the  cestui  que  trust,  was  presump- 
tively guilty  of  fraud?  Compare 
Knatchbull  v.  Hallett,  13  Ch.  D. 
696,  C.  A.  Preference  however  is  an 
affair  of  bankruptcy  and  insolvency 
laws;  except  in  the  administration 
of  such  laws,  it  has  found  no  place 
in  the  law.  Willmott  *•  London 
Celluloid  Co.,  34  Ch.  D.  147,  C.  A.; 
Eastman  v.  Eveleth,  4  Met.  137, 148; 
Burt  v.  Perkins,  9  Gray,  317.  See 
infra,  p.  5,  note.   Hence  onexreditor 
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authority;  but  language  from  the  bench  in  a  case  of  prefer- 
ence and  something  more  may  be  cited.1  At  all  events  it  is 
view  to  preference,  not  to  fraud. 

Whatever  the  true  view  of  special  cases,  there  is  sufficient 
ground  for  the  declaration  that  the  general  standard  should 
be  applied  to  this  branch  of  fraud.  That  conduct  will  be 
shown,  in  general,  to  amount  to  fraud  which  would  be  fraud- 
ulent in  the  average  man,  regardless  of  the  actual  motive,  or 
personal  factor;  *  though  of  course  proof  of  a  fraudulent  motive 
in  the  individual  would  be  effectual.8    Again,  an  act  may  work 

may  be  preferred  to  another  under  law  expressly   declarative,   as   far 

the  statutes  of  Elisabeth,  though  as  it  goes,  of  the  standard,  supra); 

with   intent   to  defeat  the  latter.  Merchants1  Bank  v.  Cook,  95  U.  S. 

Wood  v.  Dixie,  7  Q.  B.  892;  Darvill  342  (same  sort  of  case);  Purinton  v. 

v.  Terry,  6  Hurl.  &  N.  807;   post,  Chamberlain,  131  Mass.  589  (same, 

chapter  on  Fraudulent  Open  Prefer-  under  Mass.  stat.);    Winchester  v. 

ence.  Charter,  102  Mass.  272;  Kimball  v. 

1 '  If    persons  will  take  from  a  Thompson,  4  Cush.  441 ;  Freeman  v. 

man  who  is  in  difficulties  a  deed  Pope,  L.  R.  5  Ch.  538,  540;    Ex 

.  .  .  which  has  the  effect  of  with-  parte  Chaplin,  26  Ch.  D.  319,  C.  A.; 

drawing,  and  is  intended  to  with-  Ex  parte  Jackson,  14  Ch.  D.  725, 

draw,  all  the  property  of  the  debtor  C.  A.    In  none  of  those  cases  is  the 

from  the  legal  process  which  his  absence  of  a  motive  of  wrongdoing 

creditors  have  a  right   to   enforce  allowed  to  be  a  factor  for  considera- 

against  him,  and  bankruptcy  en-  tion;  and  the  number  of  examples 

sues,  the  deed  is  void  under  the  might  be  extended  indefinitely, 
bankruptcy  law.     It  is  fraudulent         *  The  evidence  is  often  in  point 

as  well  as  void,  whatever  may  have  of  fact  directed   to   the  personal 

been  the  view  of  those  who  were  motive,  because  there  are  no  external 

engaged  in  the  transaction,  that  it  facts  of  significance  as  to  the  fraud, 

might  be  the  best  thing  for  the  Indeed  the  standard  itself  must  not 

debtor,  or  that  it  might  afford  an  be  pushed  too  hard;  it  expresses  a 

effectual  way  of  paying  the  credi-  general  truth  in  jurisprudence,  to  be 

ton.'     Cotton,  L.  J.  in  Ex  parte  applied   in   ordinary   cases.      The 

Chaplin,  26  Ch.  D.  319,  331,  C.  A.  general  set  of  the  legal  current  is 

*  See  such  cases  as  Potts  v.  Hart,  shown  by  it;    but  here  and  there 

99  N.  Y.  168, 1  N.  E.  605;  Young  vy  will  be  found  eddies  and  perhaps 

Heermans,  66  N.  Y.  374;    Cole  v.  counter  currents;  and  there  may  be 

T^ler,  65  N.  Y.  73;   Stucky  v.  Ma-  criminal  or  special  statutes  or  pe- 

sonic  Sav.  Bank,  108  U.  S.  74  ('  rea-  culiar  situations,  as  the  text  already 

sonable  ground  to  believe '  a  debtor  intimates.   See  e.  g.  Hoyt  v.  Godfrey, 

insolvent,  under  federal  statutory  88  N.  Y.  669;   Strang  v.  Bradner, 
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the  effect  of  intended  fraud,  and  for  that  reason  be  actually 
treated,  for  some  purposes,  as  unlawful.  A  man  supposing 
himself  to  be  solvent  may  make  a  gift  of  his  property  under 
circumstances  which  to  the  average  man  at  the  time  would 
justify  the  act;  but  if  he  was  in  fact  insolvent,  the  gift  will  be 
unlawful  towards  his  creditors,  again  regardless  of  the  actual 
motive  of  the  debtor. 

Acts  like  the  one  just  mentioned  are  sometimes  spoken  of 
as  fraudulent;  they  are  often  discussed  in  connection  with  the 
general  law  of  fraud  upon  creditors,  and  rightly  enough.  But 
in  reality  an  act  of  the  kind  is  only  unlawful;  it  is  called 
fraudulent  only  because  it  is  associated  with  other  acts  that 
really  are  fraudulent,  and  it  is  unnecessary  in  ordinary  cases 
to  make  any  distinction.  To  be  accurate,  to  deal  with  the  sub- 
ject of  fraud  in  the  light  of  the  common  conscience,  such  an 
act  should  be  termed  unlawful;  or  if  the  word  'fraudulent' 
is  used,  it  must  be  understood  in  the  sense  of  '  constructively 
fraudulent.'  An  act  does  not  involve  guilt  merely  because 
it  is  unlawful.1 

It  may  not  always  be  necessary  to  observe  this  distinction; 
but  the  distinction  is  real  in  morals,  and  it  is  apprehended 
that  it  is  not  merely  academic  in  its  application  to  law. 
Could  a  person  be  punished  for  '  fraud  '  in  such  a  case  as  that 
last  mentioned,  under  a  statute  providing  pains  or  penalties 
against  the  maker  of  a  fraudulent  conveyance?3  Clearly 
not.8  There  is  solid  ground  for  a  legal  distinction  between 
the  case  of  a  man  who  does  an  act  which  the  common  con- 
science would  repudiate  as  a  fraud  and  one  which  it  would 

114  U.  S.  555;   Wolf  v.  Stix,  99  U.  S.  c.  4,  §  3.    Also  the  modern  statutes 

1;  s.c.  96  U.  S.  541;    Neal  i>.  Clark,  concerning  fraud   on   the  part  of 

95  U.  S.  709;   McPike  v.  Atwell,  34  debtors.    It  is  often  forgotten  that 

Kans.  142,  8  Pac.  118.  Twyne's  Case,  3  Coke,  80,  was  a 

1  The  term  '  wrongful '  will  now  criminal  proceeding,  an  information 

be  understood,  when  used,  to  ex-  for  fraud  under  13  Eli*, 

press  the  idea  of  guilt.  s  Hoyt  v.  Godfrey,  88  N.  Y.  669; 

3  See  13  Elii.  c.  5,  §  3;  27  Eli*.  Spies  v.  Joel,  1  Duer,  669. 
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regard  as  only  invalid  because  contrary,  e.  g.  to  public  policy. 
Terms  are  often  deceptive,  and  their  use  must  be  narrowly 
scrutinized,  so  that  the  substanoe  of  things  concealed  by  them 
may  be  regarded.  And  it  is  the  more  important  to  set  out 
with  this  warning  in  regard  to  fraud  under  statutes,  for  the 
reason  that  it  will  not  be  practicable  to  keep  constructive 
fraud  separate  from  real  or  intentional  fraud  in  the  follow- 
ing pages. 

A  remark  may  here  be  made  in  regard  to  the  general  defi- 
nition of  fraud  already  referred  to.  The  law  has  a  dictionary 
of  its  own;  it  may  declare  an  act  to  be  a  fraud,  or  it  may, 
as  in  the  English  Bankruptcy  Act,  1883,  declare  that  an  act 
shall  '  be  deemed  fraudulent/1  which  perhaps  might  not  be 
deemed  fraudulent  in  the  common  understanding  of  the  word. 
And  the  law  may  and  does  amend  the  meaning  of  its  terms 
from  time  to  time,  as  occasion  requires,  still  clinging,  and  in 
most  cases  rightly  clinging,  to  them,  however  greatly  their 
meaning  may  have  been  changed,  rather  than  adopt  new  ones 
or  simply  drop  the  old  ones;  the  term  '  fraud '  itself,  which  has 
veered  in  meaning  from  the  extreme  of  personal  dishonor  al- 
most, if  not  all  the  way,  around  to  negligence,  affording  ample 
illustration.3  It  matters  not;  there  will  still  be  a  clear  distinc- 
tion in  law  as  well  as  in  morals  between  cases  in  which  there  is 
guilt  according  to  the  common  conscience  and  cases  in  which 
there  is  not.    Cases  of  the  latter  kind  may  be  declared  '  fraud- 

1  §48.  common   conscience.     See  p.   582. 

*  In  Peek  v.  Derry,  37  Ch.  D.  541,  The  haziness  of  the  notion  of  moral 

some  of  the  judges  appear  to  have  fraud  (as  an  element  of  this  action 

almost  reached  the  point  of  dropping  for  deceit)   arises  often,  it  is  be- 

the   word   '  fraud '  as    a    term  of  lieved,   from  confusing  actual  be- 

actions   for   deceit.     See   p.    568.  lief  and  the  belief  of  the  reasonable 

But   even   if  the  doctrine  of  the  or    average    man.      '  Negligence ' 

Court   of   Appeal    had    not   been  does  not  fit  the  case  well;    indeed 

rejected   by  the   House   of   Lords  it  has  not  been  proposed.    But  the 

(14  App.  Cas.  337),  there  would  be  line  is  not  very  clear.    Supra,  p.  3, 

need  to  use  it  on  the  footing  of  fraud  note. 
as  involving  guilt  according  to  the 
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ulent '  for  some  purposes;  the  same  thing  as  cases  of  guilt  they 
cannot  be.1 

1  There  will  no  doubt  be  dis-  general  policy  of  the  law  to  at- 
tractions too  between  different  cases  tempt  to  avoid  the  provisions  of  the 
of  real  fraud  within  the  definition  Bankruptcy  Act,  and  in  that  sense 
and  explanation;  the  criminal  and  it  is  a  fraud  upon  the  bankruptcy 
the  quasi-criminal  law  may  well  take  law.  The  clause  (in  a  conveyance 
notice  of  the  difference  between  a  under  consideration)  is  a  fraud 
case  of  fraud  without  any  actual  upon  the  bankruptcy  law,  or  an 
intention  to  commit  the  wrong  evasion  of  the  bankruptcy  law.' 
(that  is,  a  case  where  the  fraud  was  Ex  parte  Jackson,  14  Ch.  D.  725, 
such  only  according  to  the  common  741.  See  Siebert  v.  Spooner,  1  Mees. 
conscience),  and  a  case  of  fraud  &  W.  714,  718;  Woodhouse  v. 
committed  with  intent  to  defraud.  Murray,  L.  R.  2  Q.  B.  634,  638; 
See  e.  g.  Neal  v.  Clark,  95  U.  S.  709,  Ex  parte  Foxley,  L.  R.  3  Ch.  515. 
and  Strang  v.  Bradner,  114  U.  S.  Such  a  case  may  or  may  not  be  a 
555,  as  to  discharges  in  bankruptcy  true  fraud  (by  the  common  con- 
in  respect  of  fraudulent  debts  under  science)  according  to  circumstances; 
special  statutes.  if  the  party  knew  or  had  reason  to 

Of  a  recent  transaction,  Lord  Jus-  know   the  real   situation,   the  act 

tice  Cotton,  making  use  of  familiar  would  in  principle  be  a  true  fraud; 

language,  says:  '  It  is  what  is  called  if  he  did  not,  it  would  only  be  un- 

a  fraud  upon  the  bankruptcy  law.  lawful.     And  there  may  not  have 

I  do  not  for  one  moment  suggest  been  any  actual  purpose  to  commit 

that  any  fraud  was  intended  .  .  . ;  fraud  in  the  first  case  any  more 

but  it  is  a  thing  not  allowed  by  the  than  in  the  second. 
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L     THE  STATUTES  OF  ELIZABETH. 


CHAPTER  H. 

FRAUDULENT  CONVEYANCES  AT  COMMON  LAW. 

The  subject  for  consideration  in  the  earlier  portion  of  this 
volume  is  fraud  under  the  statutes  of  Elizabeth,  and  the  cor- 
responding statutes  in  this  country,  passed  in  aid  of  creditors 
and  purchasers ;  the  earlier  of  the  statutes  of  Elizabeth l  hav- 
ing been  passed  for  the  relief  of  creditors,  the  later  2  for  the 
relief  of  purchasers.  But  there  is  a  preliminary  question  not 
without  interest.  It  has  sometimes  happened  that  a  case 
touching  rights  under  a  transaction  in  the  nature  of  a  fraud- 
ulent conveyance  has  come  before  the  courts,  which  fell  with- 
out the  terms  of  these  statutes ; 8  and  this  has  raised  the 
question  whether  there  is  any  authority  of  law  for  giv- 
ing relief  or  redress  to  the  party  making  complaint  of  the 
transaction. 

The  answer  has  generally  if  not  always  been  in  the  affirma- 
tive,4 though  in  most  cases  it  has  been  in  the  way  of  a  mere 

1  13  Eliz.  c.  5.            9  27  Eliz.  c.  4.  *  Twyne's  Case,  3  Coke,  80,  88,  cit- 

*  See  e.  g.   Blennerhassett  v.  Sher-  ing  Upton  r.  Basset,  37  Eliz. ;  Coke, 

man,  105  U.  S.  100,  of  a  fraudulent  con-  Lift.  76,  290  b  ;  Ryall  v.  Rolle,  1  Atk. 

eealment  of  a  mortgage,  to  enable  the  105,  Lee,  C.  J.  ;  Cadogan  v.  Eennett, 

mortgagor  to  get  credit.    The  mortgage  2  Cowp.  482;  Barton  v.  Vanheythuy- 

was  declared  '  fraudulent  and  void  at  sen,  11  Hare,  126, 182 ;  Herrick  v.  Att- 

oommon  law.'     There  were  also  mis-  wood,  2  De  G.  &  J.  21 ;  Rickards  v. 

representations  by  the  mortgagee  ;  and  Attorney-General,  12  Clark  &  F.  80  ;  4 

the  case  more  properly  belongs  to  the  Kent,   Com.    462,   463 ;    Hamilton  v. 

•abject  of  misrepresentation.  Russel,   1    Cranch,    809  ;   Hndnal   v. 
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dictum,  repeating  without  consideration  what  had  been  said 
by  Sir  Edward  Coke *  or  Lord  Mansfield.2  The  language  most 
frequently  used  is  that  the  statutes  of  Elizabeth  are  only '  decla- 
ratory of  the  common  law,' 8  though  Lord  Mansfield,  followed 
by  others,  has  put  the  matter  in  a  somewhat  different  way. 
His  lordship  said  that  '  the  principles  and  rules  of  the  com- 
mon law  as  now  universally  known  and  understood  are  so 
strong  against  fraud  in  every  shape  that  the  common  law 
would  have  attained  every  end  proposed  by  the '  two  statutes  of 
Elizabeth.4  Still  another  suggestion  may  be  drawn  from  a  rule 
of  law  running  back  to  very  early  times,  that  statutes  aimed 
against  fraud  should  be  liberally  interpreted,5  and  that  cases 
of  fraud  falling  without  the  letter  of  the  statute  may  be  within 
its  equity,6  or  spirit.    These  suggestions,  as  furnishing  a  ground 

Wilder,  4  McCord,  294];  Peck  v.  Land,  here  was  out  of  the  worda,  yet  it  should 

2  Kelly,  1  ;  Clements  v.  Moore,  6  Wall,  be  within  the  equity,  of  the  statute. 

299 ;  Gary  v,  Jacobson,  56  Miss.  204  ;  For  it  is  to  be  considered  that  the  stat- 

Edmonson  v.   Meacham,  50  Miss.  34.  ute  was  made  for  the  redress  of  false 

The  last  case  is  a  striking  illustration,  covin,  and  to  give  a  speedier  remedy 

Infra,  p.  17.  to  right.    And  all  such  statutes  are  in 

1  In  notes  to  Twyne's  Case,  ut  supra,  advancement  of  justice,  and  beneficial 

8  In  Cadogan  v.  Kennett,  supra.  to  the  public  weal,  and  therefore  shall 

8  Upton  v.  Basset,  3  Coke,  80,  83 ;  be  extended  by  equity.'    By  'equity* 

Coke,  Litt.  76,  290  b  ;  Ryall  v.  Bolle,  1  here  is  not  meant  the  law  of  the  Court 

Atk.  165,  Lee,  C.  J.  ;  Herrick  v.  Att-  of  Chancery,  but  natural  justice  or  the 

wood,  2  Do  O.  &  J.  21 ;  Hamilton  v.  spirit  of  the  law.     The  case  was  trea- 

Russel,  1  Cranch,  310,   316;   Hudnal  pass. 

v.  Wilder,  4  McCord,  294.    Coke  here  An  example  of  the  action  of  the 

lays  stress  upon  the  use  of  the  word  courts  towards  fraud,  in  what  was  con- 

'  declare '   ( '  Be   it  therefore  declared,  sidered  as  in  aid  of  the  statute,  may  be 

ordained,  and  enacted')  in  the  statute  seen  in    cases  in  which  an  exception 

of  13th  Elizabeth.     8  Coke,  83 ;  Coke,  of   fraud     has   been  engrafted   upon 

Litt.  76,  270  b.     But  that  seems  rather  a   statute;     as   in   the   case   of   the 

far-fetched.  fraudulent     concealment   of   a   cause 

4  Cadogan  v.  Kennett,  2  Cowp.  432,  of   action.      But    perhaps    the    most 

434 ;  Clements  v.  Moore,  6  Wall.  299,  striking      instance    of    the    kind    is 

812;  Peck  v.  Land,  2  Kelly,  1,  10  ('The  found  in  the  rule  of  part  performance 

statute  of  Elizabeth  goes  no  further  than  in  regard  to  oral  contracts  for  the  salo 

the  common  law  as  now  understood').  of  land.    That  rule  is  in  the  teeth  of 

*  Twyne's  Case,  ut  supra.  the  Statute  of  Frauds ;  but  it  appeared 

•  Wimbish  ».  Tailbois,  Plowd.  88,  to  the  judges,  with  good  reason,  to  be 
59.    Montague,  C.   J.  :    '  If  the  case  necessary,  in  order  to  prevent  wrong- 
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for  dealing  with  fraud  not  directly  within  any  statute,  are 
worthy  of  special  notice. 

The  last  case  referred  to  was  before  the  reign  of  Elizabeth, 
and  points  to  the  existence  therefore  of  earlier  statutes  re- 
lating to  fraud.  And  indeed  there  were  many  such,  of  vary- 
ing extent  and  purpose.  A  provision  of  Magna  Gharta  may 
be  looked  upon  as  a  starting-point.  The  thirty-second  article 
(or  c  chapter ')  provided  that  no  freeman  should  henceforth 
give  or  sell  any  more  of  his  land  but  so  that  of  the  residue 
the  lord  of  the  fee  might  have  the  service  due  to  him  as  belong- 
ing to  the  fee.  It  is  obvious  that  the  tenant,  if  not  restrained 
by  law,  could  by  craft  or  circumvention  convey  away,  and  take 
the  value  of,  the  fee  and  defraud  the  lord  of  his  dues.  Here  is 
a  plain  recognition  of  the  principle  of  the  first  of  the  statutes 
of  Elizabeth.  The  same  may  probably  be  said  of  the  article 
against  conveyances  in  mortmain,1  and  also  of  the  Statute  of 
Quia  Emptores.9  None  of  these  statutes  however  speaks  in 
terms  of  fraud. 

The  earliest  statute  worthy  of  particular  notice,  which  deals 
directly  with  fraudulent  conveyances,  is  of  the  year  1376-7 ,8 
that  is,  about  two  centuries  before  the  statutes  of  Elizabeth. 
In  that  statute,  which  is  in  Anglo-French,  the  Commons  pray 
that  whereas  divers  persons,  as  well  heirs  of  tenements  as 
others,  borrow  money  or  goods  of  many  people  of  the  king- 
dom, and  then  give  all  their  tenements  and  chattels  to  their 
friends,4  by  collusion  of  having  the  profits  thereof  at  their 

doers  from  turning  the  very  law  main  directed  against  craft  ('  sotile 
itself  to  their  protection.  Still  it  ymagination  et  par  art  etengyn') 
is  a  very  dangerous  thing  for  the  in  terms, 
courts  to  tack  an  exception  to  a  218  Edw.  1,  c.  1  (1290). 
statute  the  language  of  which  does  850  Edw.  3;  2  Rot.  Pari.  p.  369, 
not  suggest  it,  even  when  that  No.  51.  The  statute  being  an  unfa- 
exception  relates  to  fraud.  See  miliar  one,  it  is  given  in  full.  So  of 
post,  ch.  4,  §  2,  in  regard  to  exemp-  the  next  one. 

tion  laws.  4  Comp.  Dodd  v.  Browning,  1  Cal- 

1  Magna  Charta,  c.  36.     See  15  endars  in  Ch.  p.xiii  (temp.  Hen.  5); 

Rich.  2,  c.  5  ( 1391 ) ;  Digby,  Hist.  William  of  Arundel  v.  Berkeley,  ib. 

Real  Prop.  256;  a  statute  of  mort-  p.xxxv  (temp.Hen.  6) .  In  these  cases 
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pleasure,  and  then  betake  themselves  to  Westminster,  St. 
Martin,  or  other  privileged  places,  and  there  live  in  great  state 
('  contenance ')  on  other  goods,  in  manner  aforesaid,  so  that 
their  creditors  shall  be  greatly  put  to  it  to  get  a  small  part  of 
their  debts,  on  releasing  the  rest ;  and  then  the  debtors  return 
to  their  houses,  and  have  back  their  tenements,  goods,  and 
chattels  at  their  pleasure  by  assent  of  their  said  friends  ;  and 
by  reason  of  such  frauds  and  collusions  many  persons  of  the 
kingdom  are  very  sorely  grieved,  and  some  entirely  destroyed ; 
therefore  the  Commons  pray  remedy  by  a  writ  of  debt  against 
such  occupiers  of  such  tenements  and  chattels,  or  other  suit- 
able remedy.  In  answer  the  king  wills  that  if  it  shall  be 
found  that  such  feoffments  were  made  by  collusion,  the  credit- 
ors shall  have  execution  on  the  said  lands  as  before,  as  if  no 
such  feoffments  had  been  made. 

A  statute  of  similar  type,  of  the  reign  of  Henry  the  Seventh,1 
follows,  after  an  interval  of  a  century  and  more,  by  which 
time  statutes  had  come  to  assume  a  more  familiar  and  formal 
style.  This  one  recites,  in  English,  that  where  (as)  oftentimes 
deeds  of  gift  of  goods  and  chattels  have  been  made  to  the 
intent  to  defraud  creditors  of  their  duties,2  and  the  person 
that  maketh  the  said  deeds  goeth  to  sanctuary  or  other  places 
privileged,  and  occupieth  and  liveth  with  the  said  goods  and 
chattels,  their  creditors  being  unpaid,  it  is  ordained 8  that  all 
deeds  of  gift  of  goods  and  chattels,  made  or  to  be  made  of 
trust,  to  the  use  of  that  person  that  made  the  same  deeds, 
be  void  and  of  none  effect. 

This  statute,  it  will  be  noticed,  appears  to  supplement  the 
one  first  given ;  that  one,  notwithstanding  the  language  of 

the  donees  refused,  in  the  one  case  to  8  '  It  is  ordained,  enacted,  and  estab- 
give  up  the  lands,  in  the  other  to  per-  lishad,  by  the  assent  of  the  lords  spirit- 
form  the  trusts,  ana  the  suits  are  to  nal  and  temporal,  and  at  the  request  of 
compel  them.  The  cases  are  reprinted  the  Commons,  in  the  said  Parliament  as- 
in  Digby,  Hist.  Real  Prop.  269.  sembled,  and  by  authority  of  the  same; ' 
1  3  Hen.  7,  c.  4  (1487-8).  quoted  here  in  contrast  with  the  Ian* 
*  Used  in  the  old  law  for  debts.  guage  of  the  earlier  statute. 
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the  prayer,  relating  only  to  conveyances  of  land.  This  second 
statute  too  brings  into  prominence  what  is  but  matter  of  in- 
ference before,  to  wit,  that  trusts  were  obnoxious  as  being 
fraudulent  devices  for  avoiding  '  duties  ; '  and  from  this  time 
on,  until  modern  times,  trusts  are  looked  upon  by  the  courts 
of  law  as  a  convenient  cover  for  fraud.  The  fact  is  brought 
out  again  in  the  next  reign,  in  the  famous  Statute  of  Uses.1 
The  statute  begins  by  reciting  that  lands,  tenements,  and 
hereditaments  ought  not  to  be  transferred  but  by  solemn 
livery,  etc.,  without  covin  or  fraud,  yet  divers  and  sundry 
imaginations,  subtle  inventions,  and  practices  have  been  used, 
whereby  hereditaments  have  been  conveyed  by  fraudulent 
feoffments,  fines,  recoveries  and  other  assurances  made  to 
secret  uses,  intents,  and  trusts,  etc.,  by  occasion  of  which 
fraudulent  feoffments,  confidences,  and  trusts,  divers  and 
many  heirs  have  been  unjustly  at  sundry  times  disherited, 
the  lords  have  lost  their  wards,  marriages,  reliefs,  harriots, 
escheats,  aids  for  making  the  eldest  son  a  knight  and  for 
marriage  of  daughters,  and  scantly  any  person  can  be  cer- 
tainly assured  of  any  lands  by  them  purchased,  nor  know 
surely  against  whom  they  shall  use  their  actions  or  executions 
for  their  rights,  titles,  and  duties,  etc.  Therefore  it  was 
enacted  that  he  who  had  the  use  in  lands  conveyed  should 
henceforth  stand  and  be  seised  thereof ;  an  enactment  at  once 
evaded  by  the  technical  trusts  of  modern  times,  which,  it 
need  hardly  be  said,  have  escaped  the  opprobrium  of  the 
earlier  uses. 

From  this  time  on  the  trusts  that  fall  under  the  condem- 
nation of  the  law  (for  the  courts  continued  to  reprobate  trusts 
as  much  as  ever)  are  the  untechnical  trusts,  generally  speak- 
ing, arising  from  the  retention  of  possession,  or  the  secret 
reservation  of  benefits,  by  a  vendor  of  property  conveyed,  to 
outward  appearance,  absolutely.     '  Here  was  a  trust  between 

1  27  Hen.  8,  c.  10  (1535).  For  ear-  2,  c.  9  ;  7  Rich.  2,  c.  12;  15  Rich.  2, 
lier  legislation  of  the  kind,  see  1  Rich.     c.  5,  Mortmain  Act 
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the  parties/  it  was  said  in  the  leading  and  most  famous 
modern  case/  '  for  the  donor  possessed  all  and  used  the  goods 
as  his  own,  and  fraud  is  always  apparelled  and  clad  with 
a  trust;  and  a  trust  is  a  cover  of  fraud.' 2 

All  this,  and  more,  by  way  of  statute  and  statutory  inti- 
mation before  the  Elizabethan  legislation.  But  the  existence 
of  the  earlier  laws  began  to  fade  from  memory  in  an  age 
when  letters  were  not  greatly  cultivated;  the  fact  itself  in 
course  of  time  turned  to  a  tradition;  and  tradition  soon 
forgot  its  ground.  So  it  seems;  and  this,  in  connection  per- 
haps with  the  old  unwritten  law  of  deceit,  is  probably  the 
foundation  of  the  modern  belief  that  the  statutes  of  Elizabeth 
were  only  declaratory  of  the  common  law.  Indeed  in  this 
country  familiar  English  statutes  passed  before  the  separation 
are  in  some  cases  spoken  of  as  part  of  our  common  law.3 

It  is  easy  then  to  see  how  the  earlier  of  the  two  statutes 
of  Elizabeth,  relating  to  creditors,  might  be  considered  as 
little  if  anything  more  than  a  stringent,  though  not  exhaust- 
ive, declaration  of  the  old  law  as  being  common  law,a  and 

1  Twyne's  Case,  3  Coke,  80.  in  satisfaction  of  his  debt,  but  there 

2  It  was  resolved  in  this  case  that  is  a  trust  between  them  that  the 
though  there  was  a  true  debt  to  donee  shall  deal  favorably  with 
Twyne  (against  whom  Coke,  Attor-  him  in  regard  of  his  poor  estate, 
ney-General,  had  filed  an  informa-  either  to  permit  the  donor,  or  some 
tion  for  fraud)  and  a  good  consider-  other  for  him,  or  for  his  benefit,  to 
ation,  yet  it  was  not  within  the  use  or  have  possession  of  them, 
proviso  of  the  statute  because  it  and  is  contented  that  he  shall  pay 
was  not  bona  fide, '  for  no  gift  shall  him  his  debt  when  he  is  able;  this 
be  deemed  to  be  bona  fide  within  shall  not  be  called  bona  fide  within 
the  said  proviso  which  is  accom-  the  said  proviso,  for  the  proviso 
panied  with  a  trust;  as  if  a  man  be  saith  on  a  good  consideration  and 
indebted    to   five   persons   in    the  bona  fide.' 

several  sums  of  £20,  and  hath  goods  s  The  statutes  of  Elisabeth  have 
of  the  value  of  £20,  and  makes  a  been  so  treated  in  some  States,  as  in 
gift  of  all  his  goods  to  one  of  them    New  Hampshire  and  Massachusetts. 

a  Hamilton  v.  Russel,  1  Cranch  309.  For  general  discussion  see  also  Hall 
v.  Ala.  T.  &  I.  Co.,  143  Ala.  464,  39  So.  285;  Allen  v.  Bundle,  50  Conn,  at 
31;  Gibson  v.  Love,  4  Fla.  217;  McDowell  v.  McMurria,  107  Ga.  816,  33 
S.  £.  709  (Ga.  Code). 
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also  to  see  how  belief  should  come  to  be  acted  upon,  as  it 
has  been,  as  founded  upon  fact.  In  regard  to  the  later  of 
the  two  Elizabethan  statutes  relating  to  purchasers,  the  case 
is  different.  There  is  indeed  the  suggestion  of  the  latter 
part  of  the  extract  above  made  from  the  Statute  of  Uses,  — 
'scantly  any  person  can  be  certainly  assured  of  any  lands 
by  them  purchased/  —  but  the  only  remedy  given  is  annexing 
the  seisin  to  the  use;  and  there  is  silence  in  the  other  legis- 
lation. But  doubt  is  removed  by  a  case  already  cited,1  which 
was  decided  but  ten  years  after  the  passage  of  the  statute  in 
question,  and  fell  without  the  same.  The  Common  Pleas  in 
that  case  adjudged  that  if  a  man  makes  a  lease  for  years  by 
fraud  and  covin,  and  afterwards  makes  another  lease  bona 
fide,  but  without  fine  or  rent  reserved,  the  second  lessee 
should  not  avoid  the  first  lease;  '  for  it  was  agreed  that  by 
the  common  law  an  estate  made  by  fraud  should  be  avoided 
only  by  him  who  had  a  former  right,  title,  debt,  or  demand/  2 
And  to  make  the  matter  still  plainer,  the  court  adds  that 
even  he  who  hath  right,  title,  interest,  debt,  or  demand 
more  puisne  (later)  shall  not  avoid  a  gift  or  estate  precedent 
by  fraud  by  the  common  law.8 

From  thi§  it  appears  that  there  was  neither  statute  to  which 
the  rule  of  liberal  interpretation  could  be  applied,  nor  com- 
mon law,  to  reach  the  case  of  a  purchaser  having  no  prece- 
dent right,  title,  interest,  debt,  or  demand.  Were  it  not  for 
the  intimation  of  Lord  Mansfield  or  for  the  fact  behind  that 
intimation,  the  expansiveness  of  the  common  law,  the  con- 
clusion could  scarcely  be  doubtful,  —  the  common  law  took 
care  of  the  rights  of  creditors;  for  purchasers  it  had  no 
help.  But  Lord  Mansfield,  in  some  respects  far  ahead  of 
his  time,  thought  that  the  principles  of  the  common  law  as 
then  understood  were  such  towards  fraud  as  to  have  enabled 

1  Upton  v.  Basset,   stated  in  3         '  See  Penniman  v.  Cole,  8  Met. 
Coke,  83.  496,  499. 

8  On  authority  of  22  Ass.  72. 
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it  to  attain  every  end  proposed  by  the  two  statutes  of  Eliza- 
beth; 1  and  if  that  was  a  somewhat  sanguine  statement,  it  was 
a  very  good  prophecy,  assuming  that  the  later  growth  of  the 
common  law  generally  is  fair  evidence  of  what  would  have 
proved  to  be  its  expansiveness  in  dealing  with  the  kind  of 
fraud  under  consideration. 

It  is  not  necessary  to  take  Lord  Mansfield  narrowly.  By 
the  '  common  law '  he  probably  did  not  mean  the  law  admin- 
istered in  the  courts  of  law  alone  and  unaided,  though  he  was 
ever  drawing  equity  that  way.  The  common  law  as  a  whole, 
whether  administered  by  courts  of  law  or  of  equity,  would 
meet  the  demands  of  society,  —  that  was  probably  his  lord- 
ship's meaning;  if  not,  the  statement  was  too  wide  even  as  a 
prophecy.  Modern  equity  in  the  technical  sense  has  certainly 
had  its  share  in  establishing  a  common-law  doctrine  in  re- 
gard to  fraudulent  conveyances,  and  that  in  cases  beyond  the 
reach  of  jurisdiction  at  law  in  any  view. 

One  or  two  illustrations  may  be  given:  A  man  named 
Attwood '  executed  a  voluntary  mortgage  to  his  sisters  to  se- 
cure a  past  debt,  and  was  allowed  to  retain  the  title  deeds  to 
enable  him  to  give  a  first  mortgage  to  a  creditor  who  was 
pressing  him  with  suit.  Attwood  deposited  the  deeds  with 
this  creditor,  but  afterwards,  without  the  creditor's  concur- 
rence, obtained  them  again,  and  with  them  made  a  mortgage 
to  the  plaintiff,  without  notice,  for  a  sum  larger  than  the 
amount  due  to  the  sisters.  On  a  question  of  priority  it  was 
held  that  the  sisters  must  be  postponed  to  the  plaintiff.  The 
case  fell  without  the  statute  of  27th  Elizabeth,  unless  the 
theory  of  the  '  equity  of  the  statute '  could  be  invoked.  This 
the  court  was  inclined  to  apply;  but  Lord  Cranworth  declared 
that  if  the  case  did  not  fall  within  the  statute  at  all,  so  that 
the  sisters  could  not  maintain  ejectment  for  want  of  a  legal 
title,  that  would  not  affect  the  case.    The  jurisdiction  of  equity 

1  Cadogan  v.  Kennett,  2  Cowp.  '  Herrick  v.  Attwood,  2  De  G.  <fc 
432,  434.  J.  21. 
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had  existed  prior  to  the  statute,  and  had  not  been  taken  away 
by  it ;  the  statute  had  only  given  a  clearer  and  more  extended 
remedy.  Again  it  is  held  in  some  states  that  where  a  debtor 
in  fraud  of  his  creditors  pays  for  property,  and  procures  the 
title  to  be  made  to  another,  the  transaction  is  not  within  the 
statute  of  13th  Elizabeth,1  but  that  equity  will  treat  the  trans- 
action as  invalid  on  common-law  grounds.2 

Nor  have  the  courts  of  law  in  like  recent  times  stopped 
with  asserting  the  common-law  jurisdiction;  they  too  have 
acted  upon  the  assertion,  and  this  both  in  England  and  in 
America.8  In  the  first  case  cited  an  information  had  been 
filed  on  behalf  of  the  Crown,  praying  the  benefit  of  a  judg- 
ment of  outlawry  and  that  a  certain  deed  by  the  outlaw  might 
be  set  aside  as  fraudulent  and  void  against  the  Crown.  This 
was  a  matter  clearly  without  the  statutory  law ;  but  the 
jurisdiction  was  sustained  as  being  founded  upon  the  com- 
mon law. 

Thus  stands  the  case  on  the  question  proposed  at  the  begin- 
ning of  this  chapter.  It  is  believed  that  upon  this  evidence 
one  cannot  go  far  wrong  in  asserting  that  where  statute,  lib- 
erally interpreted,  fails,  a  remedy  still  exists  by  the  common 
law  '  as  now  understood,'  in  the  language  of  Lord  Mansfield, 
whether  by  a  suit  at  law  or  in  equity,  for  every  case  of  *  en- 
deavor to  alter  rights  by  wrongfully  evading  the  law  in  a 
matter  in  which  the  person  to  be  wronged  is  not  a  party.' 
And  that  may  have  some  special  significance  for  the  newer 
states  of  the  Union,  and  for  the  territories,  and  for  yet  newer 
and  remoter  lands  in  which  the  English-speaking  race  is 
planting  itself,  where  legislation  may  be  wanting  or  imper- 
fect ;  for  it  is  to  be  remembered  that  the '  expansiveness  of 
the  common  law '  means  not  only  growth  from  a  germ,  but 

1  Edmonson  v.  Meacham,  50  Miss,  ferring  to  Lamplugh  v.  Lamplugh,  1 

84 ;  Crozier  v.  Young,  3  Mon.  157 ;  P.  Wms.  111. 

Gowing  v.   Rich,   1   Ired.   553.      Sed  *  See  e.  g.   Rickards  v.  Attorney- 

qntsre.    See  post,  pp.  126-132.  General,  12  Clark  &  F.  30  ;  Hndnal  v. 

*  Edmonson  v.  Meacham,  supra,  re-  Wilder,  4  McCord,  294. 
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adaptability  of  the  growing  principle  to  new  surroundings 
and  to  new  systems  of  government.  America  has  attested 
this  on  a  scale  large  enough.1 

But  it  is  necessary  to  guard  against  being  led  astray  by 
a  phrase.  The  common  law  is  indeed  expansive ;  but  it  is 
expansive  only  upon  right  lines,  that  is,  only  upon  certain 
lines  of  principle  or  of  public  policy.  It  will  not  do  to  say 
that  the  courts  will  always  provide  a  remedy  for  fraudulent 
conduct.  A  right  under  the  law  must  have  been  invaded; 
and  it  would  be  entirely  contrary  to  the  course  of  the  action 
of  the  courts  to  say  that  because  certain  conduct  was  of  a 
fraudulent  nature,  the  common  law  might  be  expanded  so  as 
to  reach  it.  In  other  words  the  courts  do  not  affirm  a  right 
ex  post  facto,  which  there  was  no  good  reason'  to  suppose  was 
already  in  existence  ;  or,  if  this  will  make  the  point  clearer, 
the  courts  will  not  declare  the  existence  of  a  law  against  a 
particular  act  of  a  fraudulent  nature  merely  because  that  act 
has  been  committed.  If  there  is  no  reason  for  saying  that 
a  right  or  a  law  existed  which  has  been  infringed,  the  courts 
generally  leave  it  to  the  legislature  to  create  the  right  or 
the  law. 

There  may  then  be  cases  of  fraud,  or  rather  cases  in  which 
all  the  elements  of  fraud  may  be  found  except  the  pre-existence 
of  a  law  or  right  (it  matters  not  here  which  it  may  be  called), 
with  which  the  courts,  in  accordance  with  immemorial  prac- 
tice and  with  sound  views  of  political  economy,  may  not  deal. 
The  books  furnish  some  striking  illustrations.  A  famous 
case2  in  Massachusetts  may  be  referred  to.  The  town  of 
Medway  brought '  assumpsit  against  the  town  of  Needham 
for  expenses  incurred  in  the  support  of  C  and  his  wife,  pau- 
pers, alleged  to  have  their  legal  settlement  in  Needham.    The 

1  The  common  law  may  contract  too,  found  necessary  to  contract  the  law  of 

as  well  as  expand,  when  necessary  ;  and  fraud. 

America  has  attested  this  also.     But  it         8  Med  way   v,    Needham,    16   Mass, 

is  hardly  probable  that  it  will  ever  be  157. 
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case  turned  upon  the  validity  of  the  marriage  of  the  paupers. 
At  the  time  of  the  supposed  marriage  they  were  inhabitants 
of  Massachusetts  Bay ;  but  the  law  of  the  province  prohibiting 
their  marriage  (the  man  being  a  mulatto  and  the  woman 
white),  they  went  into  the  neighboring  province  of  Rhode 
Island,  the  laws  of  which  did  not  prohibit  the  marriage,  and 
were  there  duly  married,  and  then  returned  to  Massachusetts. 
It  was  now  objected  by  the  defendants  that  the  marriage  was 
void  ; l  but  the  court  ruled  the  contrary. 

The  principle,  as  the  court  declared,  was  that  a  marriage 
good  in  the  country  in  which  it  was  entered  into,  was  good 
everywhere ;  and  it  made  no  difference  that  the  parties  had 
gone  elsewhere  to  evade  the  laws  of  their  own  country.  It 
was  not  so  with  regard  to  the  law  of  contracts  generally ;  but 
the  law  relating  to  marriage  stood  upon  exceptional  grounds 
of  policy.  The  meaning  of  this  clearly  is,  that  with  regard 
to  contracts  generally,  laws  already  existed,  whether  by  acts 
of  the  legislature  or  decisions  of  the  court,  making  the  eva- 
sion of  the  local  law  itself  unlawful,  whereas  there  existed 
(at  the  time)  no  law  making  the  particular  evasion  unlawful ; 
and  the  courts  would  not  undertake  to  make  it  so,  especially 
after  the  act.1  And  the  case  itself  had  its  exceptions,  which 
further  illustrate  the  principle  under  consideration.  Thus  it 
was  said  that  if  the  marriage  had  been  incestuous,  then  the 
fact  that  it  may  have  been  valid  where  made  might  make  a 
different  case,  when  '  the  parties  return  to  live  in  defiance 
of  the  religion  and  laws  of  their  country.' 2 

1  Such  marriages  in  Massachusetts  to  marriage,  Rev.  Laws  Mass.  o.  151, 

were  not  merely  prohibited  ;  they  were  §  10;  Commonwealth   v.   Lane,    113 

declared  by  statute  to  be  void.     St.  Mass.  458;  Commonwealth  v.  Rich- 

1786,  c.  3,  §  7.  ardson,  126  Mass.  34;  as  to  divorce, 

*  See   also   Putnam  v.   Putnam,    8  Sewall    v.    Sewall,    122    Mass.    156; 

Pick.   438.      Statute    has  since    made  Smith  v.  Smith,  13  Gray,  207;  Van 

acts  done  to  evade  the  laws  of  mar-  Fossen  v.  State,  37  Ohio  St  317. 
riage  and  divorce  unlawful     See   as 
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CHAPTER  IH. 

THE  STATUTE  OF  13th  ELIZABETH:    AMERICAN 

LEGISLATION. 

The  statute  of  13th  Elizabeth,  chapter  5,  is  as  follows :  — 
§  1.  For  the  avoiding  and  abolishing  of  feigned,  covinous, 
and  fraudulent  feoffments,  gifts,  grants,  alienations,  convey- 
ances, bonds,  suits,  judgments,  and  executions,  as  well  of 
lands  and  tenements  as  of  goods  and  chattels,  more  com- 
monly used  and  practised  in  these  days  than  hath  been  seen 
or  heard  of  heretofore :  which  feoffments,  gifts,  grants,  aliena- 
tions, conveyances,  bonds,  suits,  judgments,  and  executions 
have  been  and  are  devised  and  contrived  of  malice,  fraud, 
covin,  collusion,  or  guile,  to  the  end,  purpose,  and  intent  to 
delay,  hinder,  or  defraud  creditors  and  others  of  their  just 
and  lawful  actions,  suits,  debts,  accounts,  damages,  penalties, 
forfeitures,  heriots,  mortuaries,  and  reliefs,  not  only  to  the 
let  or  hinderance  of  the  due  course  and  execution  of  law 
and  justice,  but  also  to  the  overthrow  of  all  true  and  plain 
dealing,  bargaining,  and  chevisance  between  man  and  man, 
without  the  which  no  commonwealth  or  civil  society  can  be 
maintained  or  continued: 

§  2.  Be  it  therefore  declared,  ordained,  and  enacted  by 
the  authority  of  this  present  Parliament,  that  all  and  every 
feoffment,  gift,  grant,  alienation,  bargain  and  conveyance 
of  lands,  tenements,  hereditaments,  goods,  and  chattels,  or 
any  of  them,  or  of  any  lease,  rent,  common,  or  other  profit  or 
charge  out  of  the  same  lands,  tenements,  hereditaments, 
goods,  and  chattels,  or  any  of  them,  by  writing  or  otherwise, 
and  all  and  every  bond,  suit,  judgment,  and  execution,  at 
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any  time  had  or  made  sithence  the  beginning  of  the  Queen's 
Majesty's  reign  that  now  is,  or  at  any  time  hereafter  to  be 
had  or  made,  to  or  for  any  intent  or  purpose  before  declared 
or  expressed,  shall  be  from  henceforth  deemed  and  taken 
(only  as  against  that  person  or  persons,  his  or  their  heirs, 
successors,  executors,  administrators  and  assigns,  and  every 
of  them,  whose  actions,  suits,  debts,  accounts,  damages,  pen- 
alties, forfeitures,  heriots,  mortuaries,  and  reliefs,  by  such 
guileful,  covinous,  or  fraudulent  devices  and  practices  as  is 
aforesaid,  are,  shall,  or  might  be  in  any  ways  disturbed,  hin- 
dered, delayed,  or  defrauded),  to  be  clearly  and  utterly  void, 
frustrate,  and  of  none  effect;  any  pretence,  color,  feigned 
consideration,  expressing  of  use,  or  any  other  matter  or  thing 
to  the  contrary,  notwithstanding. 

§  3.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  all  and  evefy  the  parties  to  such  feigned,  covinous,  or 
fraudulent  feoffment,  gift,  grant,  alienation,  bargain,  convey- 
ance, bonds,  suits,  judgments,  executions,  and  other  things 
before  expressed,  and  being  privy  and  knowing  of  the  same, 
or  any  of  them,  which  after  the  tenth  day  of  June  next 
coming  shall  wittingly  put  in  use,  avow,  maintain,  justify,  or 
defend  the  same,  or  any  of  them,  as  true,  simple,  and  done, 
had,  or  made,  bona  fide  and  upon  good  consideration;  or 
shall  alien  or  assign  any  the  lands,  tenements,  goods,  leases,. 
or  other  things  before  mentioned,  to  him  or  them  conveyed  as 
is  aforesaid,  or  any  part  thereof,  shall  incur  the  penalty  and 
forfeiture  of  one  year's  value  of  the  said  lands,  tenements, 
and  hereditaments,  leases,  rents,  commons,  or  other  profits 
of  or  out  of  the  same ;  and  the  whole  value  of  the  said  goods 
and  chattels  ;  and  also  so  much  money  as  are  or  shall  be  con- 
tained in  any  such  covinous  and  feigned  bond,  the  one  moiety 
whereof  to  be  to  the  Queen's  Majesty,  her  heirs  and  succes- 
sors, and  the  other  moiety  to  the  party  or  parties  grieved  by 
such  feigned  and  fraudulent  feoffment,  gift,  grant,  alienation, 
bargain,  conveyance,  bonds,  suits,  judgments,  executions,  leases, 
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rents,  commons,  profits,  charges,  and  other  things  aforesaid, 
to  be  recovered  in  any  of  the  Queen's  courts  of  record,  by 
action  of  debt,  bill,  plaint,  or  information,  wherein  no  essoin, 
protection,  or  wager  of  law  shall  be  admitted  to  the  defend- 
ant or  defendants;  and  also,  being  thereof  lawfully  con- 
victed, shall  suffer  imprisonment  for  one  half  year  without 
bail  or  mainprise. 

§  4.  Provided  always,  and  be  it  further  enacted  by  the 
authority  aforesaid,  that  whereas  sundry  common  recoveries 
of  lands,  tenements,  and  hereditaments  have  heretofore  been 
had  and  hereafter  may  be  had  against  tenant  in  tail,  or  other 
tenant  of  the  freehold,  the  reversion  or  remainder,  or  the 
right  of  reversion  or  remainder,  then  being  in  any  other  per- 
son or  persons,  that  every  such  common  recovery  heretofore 
had,  or  hereafter  to  be  had,  of  any  lands,  tenements,  or  he- 
reditaments, shall  as  touching  such  person  or  persons  which 
then  had  any  remainder  or  reversion,  or  right  of  remainder 
or  reversion,  and  against  the  heirs  of  every  of  them,  stand, 
remain,  and  be  of  such  like  force  and  effect,  and  of  none 
other,  as  the  same  should  have  been,  if  this  act  had  never 
been  had  ne  made. 

§  5.  Provided  always,  and  be  it  further  enacted  by  the 
authority  aforesaid,  that  this  act,  or  any  thing  therein  con- 
tained, shall  not  extend  to  make  void  any  estate  or  convey- 
ance, by  reason  whereof  any  person  or  persons  shall  use 
any  voucher  in  any  writ  of  formedon  now  depending  or 
hereafter  to  be  depending,  but  that  all  and  every  such 
vouchers  in  any  writ  of  formedon  shall  stand  and  be  in  like 
force  and  effect,  as  if  this  act  had  never  been  had  ne  made ; 
any  thing  before  in  this  act  contained  to  the  contrary, 
notwithstanding. 

§  6.  Provided  also,  and  be  it  enacted  by  the  authority 
aforesaid,  that  this  act,  or  any  thing  therein  contained,  shall 
not  extend  to  any  estate  or  interest  in  lands,  tenements,  here- 
ditaments, leases,  rents,  commons,  profits,  goods,  or  chattels, 
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had,  made,  conveyed,  or  assured,  or  hereafter  to  be  made, 
conveyed,  or  assured,  which  estate  or  interest  is  or  shall  be 
upon  good  consideration  and  bona  fide  lawfully  conveyed  or 
assured  to  any  person  or  persons,  or  bodies  politic  or  corpo- 
rate, not  having  at  the  time  of  such  conveyance  or  assurance 
to  them  made  any  manner  of  notice  or  knowledge  of  such 
covin,  fraud,  or  collusion  as  is  aforesaid;  any  thing  before 
mentioned  to  the  contrary  hereof,  notwithstanding. 

§  7.  This  Act  to  endure  unto  the  end  of  the  first  session 
of  the  next  Parliament.1 

The  essential  feature  of  this  statute,  that  is,  the  invalidity 
of  alienations  by  debtors  with  intent  to  hinder,  delay,  or  de- 
fraud their  creditors,  reappears  in  the  law  of  every  state  in 
the  Union.  In  some  of  the  older  states,  as  in  Massachusetts, 
New  Hampshire,  and  Maine,2  this  feature  of  the  statute,  if 
not  the  whole  statute,  has  been  adopted  as  part  of  the  com- 
mon law  of  the  state ;  indeed  in  all  the  original  states  this  was 
at  first  probably  true,  though  special  legislation  has  generally 
taken  its  place.8  In  Pennsylvania  the  first  and  second  sec- 
tions of  the  statute  are  enacted  into  law  ipsissimis  verbis, 
even  to  the  words  '  heriots,  mortuaries,  and  reliefs.'  The 
third  and  fourth  sections  are  then  omitted,  and  the  fifth 
adopted  from  the  words  of  the  second  line,  'this  act.'4 

The  first  section  of  the  statute  of  North  Carolina  follows 
the  lines  of  the  statute  of  Elizabeth  in  its  first  two  sections, 
omitting  words  unnecessary  or  inappropriate  there,  and  add- 
ing, as  in  some  other  states,  the  word  '  disturbed '  to  *  hin- 

1  Statute  confirmed,  14  Eliz.  c.  11,  8  In  many  states  the  statute  is 
§  10;  made  perpetual,  29  Eliz.  c.  5,  part  of  a  general  Statute  of  Frauds, 
§§  1,  2.  Sections  5  and  7  repealed,  and  is  often  designated  by  that 
26  &  27  Vict.  c.  125.  name. 

2  Robinson  v.  Holt,  39  N.  H.  657;  4  2  Purdon's  Dig.  App.  (12th  Ed.) 
Manuf.  Co.  v.  Waldron,  75  Me.  472.  p.  2118. 

°  The  statute  of  Alabama  is  said  to  be  declaratory  of  the  common  law 
of  the  state,  of  which  the  statute  of  Elizabeth  was  a  part.  Hall  v.  Ala.  T. 
&  I.  Co.,  143  Ala.  464,  39  So.  285. 

The  statute  of  Georgia  is  spoken  of  as  amendatory  of  the  common  law. 
Westmoreland  v.  Powell,  59  Ga.  256. 
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dered,  delayed  or  defrauded/  The  second  section  of  the 
North  Carolina  statute,  again  as  in  other  states,  is  an  enact- 
ment of  the  substantial  part  of  the  statute  of  27th  Elizabeth; 
while  the  rest  of  the  statute,  in  common  with  legislation  of 
most  of  the  states,  departs  from  the  lines  of  the  English  legis- 
lation, and  enacts  the  effect  of  judicial  construction  of  the 
same.1 

The  statute  of  South  Carolina  begins  with  the  enacting  sec- 
tion of  the  statute  of  Elizabeth,  and  follows  the  same  ver- 
batim, only  omitting  unnecessary  or  inappropriate  words.  It 
then  proceeds  upon  lines  of  its  own,  embracing  inter  alia  the 
effect  of  27th  Elizabeth.3  The  statute  of  Rhode  Island  con- 
sists of  a  single  section,  which  follows  the  language  of  the 
enacting  section  of  the  English  statute  with  unimportant 
omissions.8  The  same  may  be  said  of  the  first  section  of 
the  statute  of  Tennessee; 4  which  thereafter  follows  different 
lines.  The  same  is  true  of  the  first  half  of  the  first  section  of 
the  statute  of  Texas; 5  the  same  is  true  of  the  first  section  of 
the  statutes  of  Mississippi  •  and  of  Florida,7  down  to  the  pro- 
viso; so  of  the  second  section  of  the  statute  of  New  Jersey. 

The  entire  statute  of  13th  Elizabeth  has  never  been  copied 
in  this  country;  the  foregoing  are  the  only  statutes  which 
actually  copy  the  language  of  the  whole  of  the  second  section. 
In  other  states  than  those  just  mentioned  the  statutes,  while 
leading  to  the  same  end,  pursue  different  lines,  and  frequently 
contain  special  and  distinctive  provisions.  The  legislation 
of  New  York,  of  the  year  1829,  has  furnished  the  pattern  for 
the  statutes  of  many  of  the  newer  states,  though  not  for  all 
of  them;  and  there  is  much  legislation  which  does  not  appear 
to  have  been  copied,  or  even  taken,  from  any  pattern,  while 
that  of  Louisiana  is  founded  on  the  Civil  Law.     The  statute 

1  Revisal  of  1905,  c.  18,  Art.  IV.  *  Statutes  (1909)   §  2103. 

3  Code  of   1902,    §§  2369,   2370,  •  R.  S.  1895,  Art.  2544. 

2372,  2488.  •  Code  of  1906,  §  4776. 

3  G.  L.  (1896)  c.  202,  (1.  7  G.  3.  1906,  §  2513. 
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of  New  York,  corresponding  to  the  13th  Elizabeth,  was  as 
follows:  — 

§  1.  Every  conveyance  or  assignment,  in  writing  or  other- 
wise, of  any  estate  or  interest  in  lands,  or  in  goods  or  things 
in  action,  or  of  any  rents  or  profits  issuing  therefrom,  and 
every  charge  upon  lands,  goods,  or  things  in  action,  or  upon 
the  rents  or  profits  thereof,  made  with  intent  to  hinder,  de- 
lay, or  defraud  creditors  or  other  persons  of  their  lawful  suits, 
damages,  forfeitures,  debts,  or  demands,  and  every  bond  or 
other  evidence  of  debt  given,  suit  commenced,  decree  or  judg- 
ment suffered,  with  the  like  intent,  as  against  the  persons  so 
hindered,  delayed,  or  defrauded,  shall  be  void. 

§  3.  Every  conveyance,  charge,  instrument,  or  proceeding 
declared  to  be  void,  by  the  provisions  of  this  chapter,  as 
against  creditors  or  purchasers,  shall  be  equally  void  against 
the  heirs,  successors,  personal  representatives,  or  assignees  of 
such  creditors  or  purchasers. 

§  4.  The  question  of  fraudulent  intent  in  all  cases  arising 
under  the  provisions  of  this  chapter  shall  be  deemed  a  ques- 
tion of  fact  and  not  of  law;  nor  shall  any  conveyance  or 
charge  be  adjudged  fraudulent  as  against  creditors  or  pur- 
chasers solely  on  the  ground  that  it  was  not  founded  on  a 
valuable  consideration. 

§  5.  The  provisions  of  this  chapter  shall  not  be  construed 
in  any  manner  to  affect  or  impair  the  title  of  a  purchaser  for 
a  valuable  consideration,  unless  it  shall  appear  that  such  pur- 
chaser had  previous  notice  of  the  fraudulent  intent  of  his 
immediate  grantor,  or  of  the  fraud  rendering  void  the  title 
of  such  grantor.0 

The  foregoing  provisions  are  immediately  preceded  by  a 
title  which  contains  the  following:  — 

§  1.   All  deeds  of  gift,  all  conveyances,  and  all  transfers  or 

°  These  provisions,  in  somewhat  altered  phraseology,  are  to  be  found 
in  the  present  Consolidated  Laws,  c.  50  (Real  Property  Law),  §§  263- 
266;  c.  45  (Personal  Property  Law),  §§  35,  37. 
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assignments,  verbal  or  written,  of  goods,  chattels,  or  things 
in  action,  made  in  trust  for  the  use  of  the  person  making  the 
same,  shall  be  void  as  against  the  creditors,  existing  or  sub- 
sequent, of  such  person.a 

§  5.  Every  sale  made  by  a  vendor  of  goods  and  chattels  in 
his  possession  or  under  his  control,  and  every  assignment  of 
goods  and  chattels  by  way  of  mortgage  or  security,  or  upon 
any  condition  whatever,  unless  the  same  be  accompanied  by 
an  immediate  delivery,  and  be  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  things  sold,  mortgaged,  or 
assigned,  shall  be  presumed  to  be  fraudulent  and  void  as 
against  the  creditors  of  the  vendor,  or  the  creditors  of  the 
person  making  such  assignment,  or  subsequent  purchasers  in 
good  faith;  and  shall  be  conclusive  evidence  of  fraud,  unless 
it  shall  be  made  to  appear  on  the  part  of  the  persons  claiming 
under  such  sale  or  assignment  that  the  same  was  made  in 
good  faith,  and  without  any  intent  to  defraud  such  creditors 
or  purchasers. 

§  6.  The  term  '  creditors/  as  used  in  the  last  section,  shall 
be  construed  to  include  all  persons  who  shall  be  creditors  of 
the  vendor  or  assignor  at  any  time  whilst  such  goods  and 
chattels  shall  remain  in  his  possession  or  under  his  control. 

§  7.  Nothing  contained  in  the  two  last  sections  shall  be  con- 
strued to  apply  to  contracts  of  bottomry  or  respondentia,  nor 
to  assignments  or  hypothecations  of  vessels  or  goods  at  sea 
or  in  foreign  ports.6 

Two  statutes  of  New  York,  of  later  date,  may  be  men- 
tioned. The  first  provides  in  effect  that  mortgages  of  goods 
not  accompanied  by  immediate  delivery  and  followed  by  ac- 
tual and  continued  change  of  possession  shall  be  absolutely 
void  against  the  creditors  of  the  mortgagor,  and  against  sub- 

°  Found  in  substantially  the  same  form  in  Cons.  Laws,  c.  45  (Personal 
Property  Law),  §  34. 

b  These  three  sections,  somewhat  changed  in  wording,  and  not  including 
mortgages,  are  found  in  Cons.  Laws,  c.  45  (Personal  Property  Law),  §  36. 
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sequent  purchasers  and  mortgagees  in  good  faith,  unless  the 
mortgage  or  a  copy  of  it  shall  be  filed  as  directed  by  law.1 
The  second  statute  provides,  in  its  first  section,  that  execu- 
tors, administrators,  receivers,  assignees,  or  other  trustees  of 
an  estate  or  of  the  property  of  a  corporation,  partnership, 
or  individual,  may,  for  the  benefit  of  creditors  or  others  in- 
terested, disaffirm  and  treat  as  void  all  acts  done,  transfers 
and  agreements  made  in  fraud  of  the  rights  of  any  creditor 
including  themselves  and  others  interested;  and  in  its  second 
section,  that  such  executors,  etc.  shall  have  actions  against 
persons  who,  in  fraud  of  the  rights  of  creditors  and  others, 
have  received,  taken,  or  in  any  manner  interfered  with  the 
estate  or  property  so  held.2 

With  the  possible  exception  of  the  last,  these  statutes  have 
been  extensively  copied,  or  followed  in  their  material  features, 
by  other  states.  The  statutes  generally  agree  in  excepting 
from  their  condemnation  purchase  for  value  without  notice; 
sometimes,  as  in  Tennessee,  they  provide  that  conveyances  of 
goods  and  chattels  not  upon  valuable  consideration  are  to  be 
deemed  fraudulent  unless  they  are  by  will  proved  and  recorded 
or  by  deed  acknowledged  or  proved  and  registered  according 
to  law,  or  unless  possession  remain  with  the  donee; a  sometimes 
on  the  other  hand,  as  in  Minnesota,  they  provide  that  no 
conveyance  or  charge  shall  be  adjudged  fraudulent  against 
creditors  solely  on  the  ground  that  it  was  not  founded  upon 
valuable  consideration,5  sometimes,  as  in  Virginia,  a  distinc- 
tion is  made  between  existing  and  subsequent  creditors,  to 
the  disadvantage  of  the  latter,  as  by  declaring  that  though  a 
conveyance  be  deemed  to  be  void  against  existing  creditors 
because  it  is  voluntary,  it  shall  not,  for  that  cause,  be  decreed 

1  LawB  1833,  c.  279.    See  Cons.    Laws,  c.  50  (Real  Property  Law), 
Iaws,  c.  38  (Lien*  Law),  §  230.  §  268;    c.   45   (Personal   Property 

'  Laws  1858,  c.  314.    See  Cons.    Law),  §  39. 

•Code  §3151. 
*R.L.  53500. 
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to  be  void  against  subsequent  creditors  or  purchasers  ;a  some- 
times, as  in  Kentucky,  there  is  a  provision  that,  in  cases  of 
pretended  loans  of  personalty,  if  possession  has  remained  for 
five  years  without  demand  made  and  pursued  by  due  process 
of  law,  the  absolute  right  shall  be  deemed  to  be  with  the 
possession,  in  favor  of  a  purchaser  without  notice  or  of  any 
creditor  of  the  person  in  possession,  unless  the  written  evi- 
dence of  the  loan  is  duly  recorded.1 

The  foregoing  remarks  will  serve  to  give  a  general  view  of 
the  legislation  in  a  considerable  number  of  the  states.6  To  go 
much  further  would  be  difficult  without  presenting  the  rest  of 
the  statutes  at  length,  so  various  are  they  both  in  form  and 
in  substance.  In  some  of  the  states  however  the  subject  is 
dismissed  with  very  short  and  simple  statutes.  The  statute 
of  Connecticut  may  be  given  as  an  example,  especially  as  it 
contains  the  unusual  instance  of  a  provision,  like  that  of  the 
statute  of  Elizabeth,  for  a  forfeiture.    It  is  as  follows: 

§  1.  All  fraudulent  conveyances,  suits,  judgments,  execu- 
tions, or  contracts,  made  or  contrived  with  intent  to  avoid 
any  debt  or  duty  belonging  to  others,  shall,  notwithstanding 
any  pretended  consideration  therefor,  be  void  as  against 
those  persons  only,  their  heirs,  executors,  administrators,  or 
assigns,  to  whom  such  duty  belongs. 

§  2.  Any  party  to  any  such  fraudulent  proceeding,  who 
shall  wittingly  justify  the  same  as  being  in  good  faith  and 
on  good  consideration,  shall  forfeit  one  year's  value  of  any 
real  estate  and  the  whole  value  of  any  personal  estate  con- 
veyed, charged,  or  contracted  for  thereby;  half  to  the  party 
aggrieved  who  shall  sue  for  the  same,  and  half  to  the  state.2  e 

1  Statutes  (1909)  §  2103.  '  G.  S.  1902,  §§  1091,  1092. 

a  Code,  §  2459. 

6  The  Civil  Code  of  Louisiana  contains  provisions  similar  in  principle, 

although  entirely  different  in  wording.    Herrick's  Rev.  Civ.  Code,  §  1969. 

c  The  United  States  Bankruptcy  Law  (§3)  makes  it  an  act  of  Bank- 
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ruptcy  for  a  person  to  have  "  (1)  conveyed,  transferred,  concealed  or 
removed,  any  part  of  his  property  with  intent  to  hinder,  delay  or  defraud 
his  creditors,  or  any  of  them."  ...  As  to  the  rights  of  the  trustee  over 
such  property  it  is  provided  (§  67e): 

"  That  all  conveyances,  transfers,  assignments,  or  encumbrances  of  his 
property,  or  any  part  thereof,  made  or  given  by  a  person  adjudged  a  bank- 
rupt under  the  provisions  of  this  act  subsequent  to  the  passage  of  this 
act  and  within  four  months  prior  to  the  filing  of  the  petition,  with  the 
intent  and  purpose  on  his  part  to  hinder,  delay,  or  defraud  his  creditors, 
or  any  of  them,  shall  be  null  and  void  as  against  the  creditors  of  such 
debtor,  except  as  to  purchasers  in  good  faith  and  for  a  present  fair  con- 
sideration; and  all  property  of  the  debtor  conveyed,  transferred,  assigned, 
or  encumbered  as  aforesaid  shall,  if  he  be  adjudged  a  bankrupt,  and  the 
same  is  not  exempt  from  execution  and  liability  for  debts  by  the  law  of 
his  domicile,  be  and  remain  a  part  of  the  assets  and  estate  of  the  bankrupt 
and  shall  pass  to  his  said  trustee,  whose  duty  it  shall  be  to  recover  and 
reclaim  the  same  by  legal  proceedings  or  otherwise  for  the  benefit  of  the 
creditors.  And  all  conveyances,  transfers,  or  encumbrances  of  his  prop- 
erty made  by  a  debtor  at  any  time  within  four  months  prior  to  the  filing 
of  the  petition  against  him,  and  while  insolvent,  which  are  held  null  and 
void  as  against  the  creditors  of  such  debtor  by  the  laws  of  the  State, 
Territory,  or  District  in  which  such  property  is  situate,  shall  be  deemed 
null  and  void  under  this  act  against  the  creditors  of  such  debtor  if  he 
be  adjudged  a  bankrupt,  and  such  property  shall  pass  to  the  assignee 
(trustee]  and  be  by  him  reclaimed  and  recovered  for  the  benefit  of  the 
creditors  of  the  bankrupt."  It  is  further  provided  (Am.  1903,  sec.  16): 
"  For  the  purpose  of  such  recovery  any  court  of  bankruptcy  as  herein- 
before defined,  and  any  State  court  which  would  have  had  jurisdiction 
if  bankruptcy  had  not  intervened,  shall  have  concurrent  jurisdiction." 
See  Putnam  v.  Southworth,  197  Mass.  270,  83  N.  E.  887.  For  cases  gen- 
erally under  Bankruptcy  see  cc.  XXII-XXIV.  For  cases  on  the  trustee 
as  a  representative  of  the  creditors,  succeeding  to  their  rights,  see  c.  VI, 
§13. 
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CHAPTER  IV. 

CONSTRUCTION  OF  THE  STATUTE. 

§  1.   Introductory. 

With  all  the  materials  of  three  centuries  at  command  it  is 
safe  to  say  that  a  better  statute  could  now  be  framed,  by  a 
skilled  hand,  and  possibly  better  ones  have  been  framed,1 
for  the  avoiding  of  fraudulent  alienations  than  the  one  above 
quoted,  or  than  the  later  one,  of  Elizabeth.  But  the  law  as 
we  have  it  as  yet,  and  as  we  are  likely  to  have  it  for  a  long 
time  to  come,  is,  or  is  directly  founded  upon,  the  legislation 
of  Elizabeth  as  expounded  by  the  courts  and  affected  by  col- 
lateral legislation  during  a  period  of  some  ten  generations; 
and  the  bulk  of  the  law  now  consists  of  materials  furnished 
by  judicial  construction,2  —  materials,  with  the  statutes,  for 
the  codifier  of  some  later  time. 

Construction  has  indeed  built  up,  around  the  statutes  of 
Elizabeth,  so  great  and  important  a  body  of  law  that  it  has 
come  to  pass  that  the  inquiry  at  present  almost  always  is,  not 
what  are  the  words  of  the  statute,  chiefly,  but  what  has  con- 
struction done  in  the  particular  case  ?  And  this  accordingly 
is  the  inquiry  to  be  pursued  in  this  volume  in  the  examina- 
tion of  the  Elizabethan  legislation.  But  that  inquiry  in- 
volves a  preliminary  question  of  very  great  importance,  to 
wit,  whether  any,  and  if  any,  what  particular  theory  of  con- 
struction has  been  consciously  or  actually  set  before  the 

1  Some  distinction  may  perhaps  be  elude   interpretation,    exposition,    and 

claimed  for  the  statute  of  New  York,  whatever  part  the  courts  have  borne 

See  ante,  pp.  24-26.  in  examining  the  meaning  of  and  build- 

8  The  term  is  used  broadlv,  to  in-  ing  up  the  law 
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courts  as  a  guide  to  their  actiou,  iu  the  absence  of  any 
specific  direction  in  the  legislation  itself. 

The  general  answer  to  this  question  was  given  before  the 
end  of  the  reign  of  Elizabeth ;  indeed  while  the  statute  may  be 
said  to  have  been  yet  fresh  from  the  hand  of  the  legislature, 
for  the  whole  subject  was  before  Parliament  from  time  to  time 
after  the  statute  of  13th  Elizabeth  was  passed.1  And  at  the 
outset  of  the  administration  of  the  law  the  rule  in  regard 
to  the  construction  of  statutes  against  fraud  was  re-affirmed. 
*  Because  fraud  and  deceit  abound  in  these  days  more  than  in 
former  times,  it  was  resolved  by  the  whole  court/  in  a  famous 
case,2 '  that  all  statutes  made  against  fraud  should  be  liber- 
ally and  beneficially  expounded  to  suppress  the  fraud.'  This 
resolution  was  deliberately  made  upon  an  attempt  of  the 
defendant  to  escape  liability  by  narrowing  the  sense  of  the 
statute ;  and  a  like  attempt  had  come  off  no  better  in  another 
case,  decided  a  few  years  earlier,  in  the  Exchequer  Chamber, 
by  resolution  of  *  all  the  barons.' 8  How  far  and  in  what  way 
has  this  rule  been  carried  out  in  later  times  ?  This  is  one  of 
the  most  serious  questions  in  the  law  of  fraud. 

The  statute  reprobates  alienations  of  '  lands  and  tenements,' 
'  goods  and  chattels,' 4  with  intent  to  hinder,  delay,  or  defraud 
creditors ;  if  the  act  is  not  done  with  such  '  intent,'  it  is  not 
within  the  meaning  of  the  statute.  Several  important  ques- 
tions, some  supposed  to  involve,  some  actually  involving  the 
rule  of  construction,  lie  upon  the  very  surface  of  this  state- 
ment, and  may  accordingly  be  taken  for  immediate  considera- 
tion. (1)  Do  '  lands  and  tenements '  and  *  goods  and  chattels ' 
embrace  all  species  of  property,  that  is,  all  things  which  may 

1  14  Eliz.  c.  10,  §  10 ;  27  Eliz.  c.  4  ;  scripts  are  not   'goods  and  chattels* 

29  Eliz.  c  5,  §§  1,  2.  within  the  statute.      Dart  v.   Wood- 

*  Twyne's  Case,  3  Coke,  80,  44  Eliz.  house,  40  Mich.  899.  See  infra,  p. 
in  notes  to  Twyne's  Case.  33,    note.      Compare    Caird   v.    Sime, 

•  Pauncefoot  v.  Blunt,  35  &  36  12  App.  Cas.  326,  as  to  notes  taken 
Eliz.  from   class-room    lectures   given    by  a 

4  An    author's  unpublished    manu-    teacher. 


32  FRAUDULENT  CONVEYANCES.       [CHAP.  IV. 

have  pecuniary  value?     (2)  What  do  the  words  '  intent  to 
hinder,  delay,  or  defraud '  mean? 

It  will  be  found  that  the  first  of  these  questions  is  a  com- 
pound one,  including  (a)  a  general  question  of  the  kinds  of 
property  held  to  be  within  the  statute,  (6)  the  question  whether 
want  of  pecuniary  value  in  the  things  transferred  can  be  con- 
sidered, and  (c)  whether  the  statute  has  enlarged  the  rights  of 
creditors,  enabling  them  to  reach  property  in  the  hands  of  an 
alienee  of  the  debtor  which  could  not  be  reached  in  the 
debtor's  hands;  and  this  last  question  will  lead  us  in  the  first 
place  to  a  consideration  of  conveyances  of  exempt  property 
and  of  dower,  and  then  to  the  real  meaning  of  a  certain  con- 
flict of  authority  between  Lord  Hardwicke  and  Lord  Thurlow 
in  regard  to  choses  in  action. 

§  2.  Kinds  of  Property  embraced. 

The  first  question  in  effect  is,  Does  the  statute  of  Elizabeth 
embrace  all  kinds  of  property?  Saving  property  exempt  by 
law,  of  which  later,1  the  common  answer  is  in  the  affirma- 
tive. Thus  the  statute  is  declared  to  include  equitable  as 
well  as  legal  property,*  future  as  well  as  present  interests,0 
interests  in  remainder  and  interests  in  reversion,8  interests 
contingent  as  well  as  interests  vested,4  joint  as  well  as  indi- 

1  Infra,  §4.  N.E.  813  (curtesy);  Wickes  v.  Clark, 

2  Planters'  Bank  t>.  Henderson,  4  8  Paige  161  (curtesy);  Read  v. 
Humph.  75;  White  t>.  McPheeters,  Mosby,  87  Tenn.  759,  11  S.  W.  940 
75  Mo.  286;  Ede  v.  Knowles,  2  (expectant  interest  of  heir  apparent); 
Younge  &  C.  Ch.  172.  Ideal  Co.  v.  Holland,  1907,  2  Ch. 

'Cases  just  cited;   Goldsmith  v.  157  (reversionary  interest).] 

Russell,  5  DeG.  M.  AG.  547;  Sexton  4  French  v.  French,  6  De  G.  M.  & 

v.  Canney,  8  L.  R.Ir.  216.  [Bank  v.  G.   95;    White  t>.   McPheeters,  75 

Hit*,  1   Mackey  (D.  C.)  Ill    (cur-  Mo.  286.      [Flynn    v.   Williams,   7 

tesy);   Gay  v.  Gay,  123  HI.  221,  13  Ired.  (N.  C.)  32.] 

°  As  a  conveyance  by  warranty  deed  of  land  not  yet  owned,  operating 
by  way  of  estoppel  after  the  acquisition  of  the  land.  Stokes  v.  Jones,  21 
Ala.  731.  See  also  Patterson  v.  Louisville  Trust  Co.,  30  S.  W.  872  (Ky.) 
(mortgage  on  after-acquired  property). 
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vidual  property,1  valuable  improvements  *  and  increments  of 
property,8  choses   in  action  and  money,4  and   in   a  word, 
generally  speaking,  whatever  else,  not  exempt  by  statute,  is 
embraced  under  the  conception  of  value.5 

There  is  however  a  more  direct  and  summary  way  of  putting 
the  case.  The  object  of  the  statute  of  Elizabeth  is  to  enable 
creditors  effectively  to  defeat  the  attempts  of  their  debtors  to 
circumvent  them  by  alienation;  and  hence  whatever  property, 
using  that  term  in  the  broadest  sense,  would  be  subject,  by 
process  of  law  or  of  equity,  to  the  claims  of  creditors,  while 
in  the  hands  of  the  debtor,  comes,  on  alienation  with  intent 
to  hinder  or  defraud  creditors,  within  the  statute  of  Elizabeth.0 

1  Langford  v.  Thurlby,  60  Iowa,  In  regard  to  work  done  by  a  debtor 
105,  property  acquired  by  joint  voluntarily  for  another  see  Cane  v. 
industry  of  husband  and  wife.  Rogers,    55    Iowa,  650  :     '  Where 

2  Lynde  v.  McGregor,  13  Allen,  therefore  an  insolvent  man  per- 
182;  Shand  v.  Hanley,  71  N.  Y.  319.  forms  labor  upon  a  farm  owned  or 
See  Lockhard  v.  Beckley,  10  W.  Va.  hired  by  his  wife,  and  the  design 
87;  Moore  v.  Lampton,  80Ind.  301;  and  result  of  the  labor  are  merely 
Robinson  v.  Clark,  76  Maine,  493.  to  furnish  reasonable  family  support, 

3  Wheeler  v.  Wallace,  53  Mich,  we  see  nothing,  in  such  facts  alone, 
356;  Ferry  v.  Strohecker,  44  Mich,  to  evince  an  intention  to  defraud 
337,  crops  grown.    As  to  rents  and  his  creditors.' 

profits  see  Marshall  v.  Croom,  60  *  The    authorities    will    appear 

Ala.    121.  later.   See  §§4,  5.    An  author's  un- 

4  Infra,  §  5.  published   manuscripts   cannot   be 
*  The  debt  should  be  due  at  least  reached    by    creditors.      Dart    v. 

in  part  at  the  time  of  the  suit  to  set  Woodhouse,  40  Mich.  399  (MS,  ab- 

aside  the  conveyance.     Collins  v.  stract  books) ;  Stevens  v.  Gladding, 

Nelson,    81    Ind.    75;     Evans    v.  17  How.  447;    Stephens  v.  Cody, 

Thomburg,  77  Ind.  106;   Williams  14    How.   528;     Prince   Albert   v. 

v.    Bizzell,   6  Eng.   716.     But  in  Strange,  1   Macn.  &  G.  25;  Banker 

proper  cases  an  injunction  against  v.    Caldwell,  3  Minn.  94;  Freeman, 

making  the  conveyance  could  be  Executions,    §  110.     Nor  can   the 

had,  though  the  debt  was  not  yet  author    be    compelled    to    publish 

due.     McCormick  v.  Hartley,  107  them.    lb.    And  a  transfer  of  them 

Ind.  248.     Some  of  the  cases,  as  to  another,  though  alleged  to  be  in 

Williams    v.    Bizzell,    supra,    and  fraud  of  creditors,  will  not  enable 

others    (post,   p.   76,    n.),    require  the  author's  creditors  to  reach  them, 

judgment  and  return  of  nulla  bona;  Dart  v.  Woodhouse,  supra.    A  sale 

but  that  is  confusing  the  statute  of  might    however,    in    a    particular 

Elizabeth  with  the  ordinary  credit-  case,  be  a  publication,  so  as  to  make 

07*8  bill  to  reach  equitable  interests,  the  manuscripts  liable  to  creditors 
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Nay,  any  other  way  than  this,  of  putting  the  case,  is  danger- 
ous. The  question  whether  a  particular  kind  of  property  may 
be  reached  in  the  hands  of  the  debtor's  alienee,  assuming 
the  alienee  to  stand  only  upon  the  debtor's  rights,  is  not  a 
question  of  construction  of  the  statute  of  Elizabeth  at  all; a  to 
put  the  questions  so  has  proved  mischievous  more  than  once, 
as  will  appear  later.  The  true  question  is  whether  the  par- 
ticular thing  is  subject  at  all  to  the  claims  of  creditors;  and 
that  will  be  a  question  of  another  branch  of  the  law,  —  it  may 
be  of  the  common  law,  it  may  be  of  the  construction  of  some 
special  or  of  some  general  statute  quite  independent  of  the 
statute  of  Elizabeth. 

There  is  again  no  question,  properly  arising  under  the 
statute,  apart  from  matters  touching  delivery  of  possession, 
secret  trust  and  the  like,  in  regard  to  the  title  to  property; 
the  general  question  is  whether,  assuming  the  debtor  to  have 
a  title,  the  property  is  liable  to  the  claims  of  creditors  and  so 
falls  within  the  purview  of  the  statute.  Indeed  it  must  be 
assumed  that  the  debtor  has,  or  that  he  has  been  held  out  to 
have,1  an  indefeasible  title;  for  if  his  title  is  defeasible  against 

of  the  buyer;  but  quaere  whether  takes  possession.  B  afterwards 
the  same  sale,  though  conceded  to  contracts  debts,  and  then,  on  re- 
be  intended  to  defeat  creditors,  quest  of  A,  reconveys  the  land 
would  enable  the  seller's  creditors  to  A,  voluntarily.  The  reconvey- 
to  reach  them?  It  would  seem  not,  ance  is  void  as  to  creditors  of  B 
for  the  mere  sale,  with  the  added  relying  on  B's  title  to  the  prop- 
intent,  could  not  enlarge  the  rights  erty,  though  B  declares  that  he 
of  creditors.  See  Dart  v.  Wood-  did  not  know  that  the  title  was 
house,  supra;  and  see  §  4,  infra,  made  to  him,  and  that  A  never  in- 
Prior  publication  by  the  author,  or  tended  to  give  the  farm  to  him.  B 
by  another  on  his  authority,  would  has  been  held  out  as  owner, 
of  course  make  a  different  case.  Compare  also  cases  of  estoppel  by 
1  A  good  illustration  is  afforded  holding  out,  of  which  Pickard  v. 
by  Budd  v.  Atkinson,  30  N.  J.  Eq.  Sears,  6  Ad.  &  E.  469,  is  the  leading 
530.  A  buys  a  farm  and  has  the  title  and  typical  example.  Bigelow,  Es- 
taken  in  the  name  of  B,  his  son,  who  toppel,  544  et  seq.,  4th  ed.    See  also  • 

aE.  g.,  conveyance  by  a  married  woman  of  her  separate  property 
when  her  husband  is  insolvent.  Ault  v.  Eller,  38  Mo.  App.  598;  Monday 
v.  Vance,  11  Tex.  Civ.  App.  374,  32  S.  W.  559. 
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creditors,  the  case  is  again  one  of  title  and  not  one  of  fraud 

upon  creditors.    Creditors  have  the  right  to  look  to  his  prop- 

Carpenter  v.  Carpenter,  27  N.  J.  Eq.  had   wrongfully    taken   to   himself 
602,  where  an  alleged  holding  out  the  title  to  land  bought  with  the 
was    not    established;     Besson    v.  money   of   another,   had   held   the 
Eveland,  26  N.  J.  Eq.  468;  State  v.  same  vfor   thirty-three  years,  paid 
Martin,   77  Mo.   670;    Hockett  v.  the  taxes  all  along,  made  improve- 
Bailey,  86  111.  74  (husband  dealing  ments  upon  and  occupied  the  prem- 
in  his  own  name  with  avails   of  ises  as  a  residence,  and,  having  sub- 
property  alleged  to  be  his  wife's);  sequently    become   insolvent,    now 
Robinson   v.    Brems,    90   111.    351  conveyed  the  property  to  the  person 
(same).    In  Hockett  v.  Bailey  the  wronged,  that  it  was  error  to  in- 
court     says:      '  In     Wortman    v.  struct  the  jury  that  such  facts  were 
Price,  47  HI.  22,  it  was  held,  where  enough  to  justify  a  finding  that  the 
the  wife  advances  capital  to  the  hus-  conveyance  was  a  fraud  upon  the 
band   with   which   he   engages   in  grantor's    creditors.          See    also 
trade,  such  capital  and  its  fruits  Mitchell  v.  Colglazier,  106  Ind.  464, 7 
in  the  business  will  be  subject  to  the  N.  E.  199;  Kennedy  v.  Lee,  72  Ga. 
debts  of  the  husband.    The  same  39.   A  case  of  holding  out  may  occur 
doctrine  was  again  announced  in  with  regard  to  property  to  which 
Fatton  v.  Gates,  67  111.  164.    (See  the  debtor  never  had  any  title.    In 
also  Robinson  v.  Brems,  90  111.  351.)  order  to  give  a  company  fictitious 
Hie  principle  of  those  cases  is  ap-  credit,  A  placed  money  with  the 
plicable  to  this  one.    Here  the  hus-  company's   banker,    to   the   corn- 
band  had  the  wife's  money;  he  in-  pany's  credit,  but  to  be  held  on 
vested  it  in  a  farm  in  his  own  name,  trust   for  himself.     The  company 
worked    the   farm,    increased    the  fails  after  some  of  B's  money  has 
capital,  sold  and  reinvested.    Now  been  drawn  upon,  and  the  question 
while  it  may  be  true,  if  this  was  a  now    arises,    in    the    winding    up, 
controversy  solely  between  husband  whether  A  is  entitled  to  have  what 
and  wife  as  to  the  ownership  of  the  remains  paid  over  to  him.    It  was 
property,  it   might  be   held   that  held  that  he  was  not;   perhaps  be- 
the  wife  might  recover,  yet  where  cause  A  did  not  claim  it  before  the 
the  rights  of  creditors  of  the  hus-  winding  up,  though  it  would  seem 
band  intervene,  a  different  question  in  principle  that  the  same  would 
arises.'     See  Glaister  v.  Hewer,  8  have  been  true  at  any  time  in  a 
Ves.  195,  Lord  Eldon;   Erdman  v.  contest  between  A  and  an  attaching 
Rosenthal,  60  Md.  312;  Hurlburt  v.  creditor   of   the   company.     In   re 
Jones,    25    Cal.    225;     Bennett   v.  Great  Berlin  Steamboat  Co.,  26  Ch. 
Stout,  98  HI.  47;  Humes  v.  Scruggs,  D.  616,  C.  A. 
94  U.  8.  22;  Warner  v.  Warren,  46  To  constitute  such  holding  out  it 
N.  T.  228.  [McGormick  v.  Perkins,  is  clear  that  there  need  be  no  per- 
135  la.  64,  110  N.  W.  15.    See  also  sonal  intention  to  defraud  as  there 
p.  559,  note.]  appears  to  have  been  in  the  case 
An   illustration  in  contrast  may  just  referred  to.    Mere  thoughtless- 
be  seen  in  Bishop  v.  State,  83  Ind.  ness  in  regard  to  the  continuance 
67.    It  was  there  held  of  one  who  of  a  business  sign  after  a  dissolution 
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erty  and  to  that  only;  only  by  disposing  of  that  can  there  be 
a  fraud  upon  creditors  within  the  statute.1  a  To  consider 
questions  of  title  would  carry  us  far  afield,  into  the  proper 
domain  of  other  works.2 

Further  the  question  whether  the  product  of  property  as- 
signed or  conveyed  by  a  debtor  in  fraud  of  his  creditors, 
which  product  has  been  made  by  the  labor  and  capital,  or 
either,  of  the  assignee  or  grantee,  may  be  treated  by  creditors 
as  property  of  the  debtor-assignor,  is  not  a  question  of  the 
construction  of  the  statute  of  Elizabeth,  but  a  common- 
law  question  of  right  or.  title; s  and  so  of  many  other  ques- 

of  partnership  may  be  quite  enough  2  Thus  whether  money  which  a 

to  give  another  a  fictitious  credit;  wife  lays  out  in  insuring  property 

and  work  the  same  effect  as  actual  fraudulently  conveyed  to  her  by  her 

intention;  and  yet  it  is  common  and  husband  is  her  money,  is  not  a  ques- 

right  to  say  that  the  creditor  shall  tion  of  the  statute  of  Elizabeth,  but 

have  the  benefit  of  the  holding  out  of  her  title  or  right  to  the  money, 

because  it  would  work  a  fraud  upon  If  it  be  hers,  it  follows  that  creditors 

him  to  hold  the  contrary.   The  hold-  of  the  husband  cannot  claim  the 

ing   out   was   deceptive,    and   the  insurance  money  in  case  of  loss, 

average  man  would  have  been  guilty  Bernheim  v.  Beer,   56  Miss.   149. 

of  true  fraud   under  the  circum-  Bee  McLean  v.  Hess,  106  Ind.  555. 

stances.     [There  is  no  holding  out  So  whether  money  with  which  a 

by  the  mere  fact  that  property  is  debtor  buys  property,  the  title  to 

given  to  another  in  bailment.    Ex  which  he  takes  in  his  own  name  and 

parte  Solting,  25  Ch.  D.  148,  C.  A.  afterwards  conveys  to  his  wife,  was 

There  must  be  something  in  the  act  the  wife's  money;    if  it  was,   of 

of  the  nature  of  proprietorship.]  course  the  conveyance  to   her  is 

1  See  e.  g.  Donegan  v.  Davi,  66  good,  if  there  has  been  no  '  holding 

Ala.  362  (referring  to  Godfrey  v.  out '  by  the  wife,  as  there  was  in 

Hays,  6  Ala.  501;    Nightingale  v.  the  cases  in  note  1,  p.  34.    Taylor  v. 

Withington,  15  Mass.  272),  in  re-  Duestenberg,  109  Ind.  165;   Eagan 

gard  to  money  earned  by  a  minor  v.  Downing,  55  Ind.  65. 

and  used  in  the  purchase  of  property  s  Wheeler  v.  Wallace,  53  Mich, 

in  the  name  of  his  mother;  creditors  356;   Ferry  v.  Strohecker,  44  Mich, 

of  the  father  claiming  that  the  337;  Forbushv.  WiUard,  16  Pick.  42. 
money  was  the  father's.  Infra,  p. 43. 

°  Dearman  v.  Dearman,  4  Ala.  521;  Dodd  v.  Bond,  88  Ga.  355, 14  S.  E. 
581 ;  Clark  v.  Wilson,  127  111.  449, 19  N.  E.  860.  But  it  does  not  follow  that 
after  execution  is  levied,  a  conveyance  by  the  debtor  to  a  third  party  can 
be  defended  on  the  ground  that  the  grantee  was  the  real  owner.  The 
latter  must  resort  to  his  action  of  ejectment  if  he  has  a  superior  title. 
Feigenspan  v.  Driesegacker,  195  Pa.  St.  17,  45  Atl.  481. 
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tions  of  the  kind.  If  however  there  is  a  question  of  par- 
ticipation in  the  debtor's  fraud,  or  of  knowledge  or  notice  of 
it,  there  arises  a  question  under  the  statute.  The  fact  of 
being  a  volunteer,  it  cannot  be  too  carefully  observed,  does 
not  make  a  case  of  participation;  nor,  properly  speaking,  is  a 
volunteer  a  purchaser  with  notice, « —  he  merely  stands  in  the 
place  of  the  grantor  in  regard  to  the  title  to  the  property. 
And  the  distinction  may  be  important;  it  is  important  here. 
New  products  made  in  good  faith  by  the  volunteer,  of  his  own 
means,  are  not  the  additions  of  a  participant  in  fraud  ; 1  and 
the  question  of  creditor-rights  of  the  grantor  cannot  properly 
be  determined  by  the  statute  of  Elizabeth.  It  may  turn  upon 
the  law  of  confusion  of  goods,  and  so  of  the  ability  of  the 
volunteer  to  separate  his  own.3 

The  cardinal  rule  is  this:  The  statute  cannot  be  extended 
to  create  new  rights  in  the  creditor.8  a 

Assuming  however  the  debtor's  good  title  to  the  property  in 
question,  it  matters  not  how  he  may  have  acquired  it,  whether 
he  has  paid  for  it  or  it  has  been  given  to  him,  or  given  to 
him  upon  a  secret  trust  in  favor  of  the  giver  4  or  another; 
nor  does  it  matter  that  he  may  have  paid  for  property,  which 
he  has  bought  for  and  conveyed  to  another,  with  money  un- 
lawfully obtained,  if  the  money  cannot  be  followed  by  the 
person  from  whom  it  was  obtained.  In  a  case  in  South  Caro- 
lina5 the  judge  had  charged  the  jury  that  if  certain  property 

Meters  v.  Light,   supra.     The  143,  12  N.  W.  573,  16  N.  W.  55. 

same  is  true  of  fixtures,  accretions,  Compare  also  cases  of  improvements 

and  the  Eke;  these  may  indeed  go  made  by  a  debtor  upon  his  wife's 

to  the  creditor,  not  however  be-  land.    Moore  v.  Lampton,  80  Ind. 

cause  of  participation  in  fraud,  but  301. 
because  of  rules  of  property.  8  Post,   pp.  54,  67,  70. 

2  See  Smith  p.  Sanborn,  6  Gray,         4  Budd  v.  Atkinson,  30  N.  J.  Eq. 

134;     T/ehman  v.  Kelley,  68  Ala.  530,  supra,  p.  34,  note. 
192;     Seeds  v.  Eahler,    76    Perm.         *  Bank  of  South  Carolina  v.  Bal- 

St.    262;     Rose  v.   Sharpless,    33  lard,  12  Rich.  259. 
Gratt.  153;  French  v.  Reel,  61  Iowa, 

•  Succession  of  Coyle,  32  La.  Ann.  79. 
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had  been  paid  for  by  the  debtor  with  money  which  he  had 
won  at  play,  without  abstracting  anything  a  creditor  could 
take,  the  disposition  of  such  property  in  favor  of  his  wife 
and  children  was  no  less  lawful  than  would  have  been  the 
loss  of  the  money  at  play  or  the  spending  it  in  gratification 
of  vice.  But  this  was  held  wrong;  the  higher  court  thought 
it  wholly  immaterial  from  what  source  the  money  was  derived. 
The  question  in  that  case  arose  however  not  upon  a  con- 
test over  the  right  of  the  creditors  to  reach  the  property  in 
question,  but  over  the  right  of  the  debtor  to  a  discharge  under 
the  Insolvent  Debtors'  Act.  Still  it  is  probable  that  the  result 
would  have  been  the  same.  But  in  such  a  contest  it  could 
hardly  be  said  to  be  immaterial  in  what  manner  the  property 
had  been  acquired.  If  the  property  of  the  debtor  could  be  re- 
covered back  from  him,  as  where  it  was  acquired  by  fraud, 
or  by  a  mistake  of  which  the  law  would  take  cognizance,  or 
by  any  other  defeasible  right,  and  the  creditor's  giving  credit 
even  upon  reliance  on  the  debtor's  right  to  the  property  was 
due  to  no  fault  or  conduct  of  the  person  entitled  to  be  re- 
stored to  the  property,  then  the  property  could  not  be  taken 
by  creditors  of  the  apparent  owner.  Nothing  but  purchase 
for  value  without  notice  would  cut  off  the  equity  or  right  of 
the  true  claimant  to  the  property.  But  this  is  one  of  the 
questions  of  title  already  barred  out. 

§  3.  Value  op  the  Subject  aliened. 

The  question  whether  the  subject  of  alienation,  being  prop- 
erty, is  valuable  or  not  cannot,  generally  speaking,  be  taken 
into  consideration  ; a  though  the  contrary  has  once  or  twice 
been  held.     In  a  Pennsylvania  case '  the  judge  had  charged 

1  Garrison  v.  Monaghan,  33  Penn.  240,  23  Atl.  154  (insurance  policy).] 

St.  232.   See  also  as  to  gifts  of  slight  Dispositions  of  trivial  things  would 

value  French  v.  Holmes,  67  Maine,  not,  it  is  conceived,  be  considered 

186;  Hopkirk  v.  Randolph,  2  Brock,  a   matter  justifying  interference. 
140.    [Barbour  v.  Ins.  Co.,  61  Conn. 

°  Rankin  v.  Gardner,  34  Atl.  935  (N.  J.). 


§  3.]  CONSTRUCTION  OP  THE  STATUTE.  39 

the  jury  that  certain  conveyances  of  a  debtor  were  void 
against  creditors  provided  they  were  calculated  to  hinder 
creditors;  and  that,  he  declared,  depended  upon  the  question 
of  value.  If  the  property  was  incumbered  in  the  hands  of 
the  debtor  to  its  full  value,  and  could  have  been  made  to  yield 
nothing  to  his  creditors,  they  were  not  prejudiced,  and  the 
conveyance,  though  voluntary,  was  valid  against  them.  But 
this  ruling  was  rightly  disallowed  as  fraught  with  great 
danger;  for  under  it  any  property  might  be  held  if  only  the 
holder  could  make  a  jury  believe  it  to  be  worthless.1  ° 

On  the  other  hand  if  a  debtor  buys  property  from  another, 
and  the  former's  creditors  seek  to  impeach  the  transaction  as 
being  a  fraud  upon  them,  it  seems  that  the  debtor  is  entitled 
to  show  that  the  consideration  which  was  to  move  from  him 
entirely  failed;  since  this  is  to  show  that  he  parted  with  none 
of  his  property  in  the  transaction,  and  the  creditors  are 
at  least  as  well  off  as  before.3  At  all  events  it  is  held  that 
where  A  conveyed  property  to  B's  wife  and  children,  upon  a 

1  Fassit   v.    Phillips,    4   Whart.    Baldwin     v.     Rogers,    28     Minn. 
399,  was  overruled.     But  see  Par-    544. 
sell    v.    Patterson,   47   Mich.    505;        2  Hanby  v.  Logan,  1  Duval,  242. 

°  In  the  following  cases  of  alleged  fraudulent  conveyance  of  an  equity, 
evidence  was  held  admissible  that  the  land  was  encumbered  for  more 
than  it  was  worth:  Stubblefield  v.  Gad,  112  la.  681,  84  N.  W.  917;  Koz- 
minski  v.  Kuzniak,  118  Mich.  621,  77  N.  W.  242;  Mittleburg  v.  Harrison,  90 
Mo.  444;  Story  v.  Desbow,  7  Hun  449;  Johnson  v.  Riley,  41  W.  Va.  140, 
23  S.  E.  698.  See  also  Blossom  v.  Negus,  182  Mass.  515, 65  N.  E.  846.  Of 
course  it  can  be  shown  that  the  value  of  the  equity  does  not  exceed  the 
statutory  exemption.  Kozminski  v.  Kuzniak,  supra.  The  conveyance  of 
an  equity  of  redemption  to  the  mortgagee  in  settlement  of  the  debt,  when 
the  value  of  the  property  does  not  exceed  the  debt,  is  on  a  somewhat  differ- 
ent footing,  as  the  cancellation  of  the  debt  is  a  consideration  for  the 
conveyance.  Williams  v.  Robbins,  15  Gray  590.  See  also  Wiggins  v. 
Timlin,  96  Ga.  303,  23  S.  E.  75;  Glover  v.  Fitzpatrick,  4  I.  T.  224,  69  S.  W. 
856.  Such  a  transaction  was  upheld  in  Aretz  v.  Kloos,  89  Minn.  432,  95 
N.  W.  216,  769,  although  there  was  an  actual  intent  to  place  the  property 
out  of  reach  of  creditors.  In  McCormick  Co.  v.  Pouder,  123  la.  17,  98  N.  W. 
303,  it  was  held  that  the  transfer  of  a  lease  from  husband  to  wife  could 
not  be  set  aside  in  the  absence  of  evidence  that  the  lease  was  worth  more 
than  the  rent  reserved. 
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consideration  on  the  part  of  B  which  entirely  failed,  so  that 
B  parts  with  nothing  for  the  property,  the  transaction  is  not 
a  fraud  upon  B's  creditors;  as  B  has  given  nothing  for  the 
property,  no  trust  can  result  to  him.1 

Indeed  there  appears  to  be  a  more  substantial  qualification 
to  the  proposition  that  the  value  of  the  property  cannot  be 
taken  into  account.  In  regard  to  voluntary  improvements 
laid  out  by  a  debtor  upon  the  property  of  another,  as  e.  g. 
upon  his  wife's  land,  it  is  laid  down  that  if  the  sum  (or  doubt- 
less the  labor)  expended  did  not  increase  the  value  of  the 
property,  creditors  have  no  equity  against  the  owner,  unless 
the  owner  participated  in  fraud  upon  them;  it  is  only  for  and 
to  the  extent  of  increased  value  by  such  improvements  that 
creditors  have  a  claim.2  This  clearly  would  not  be  true  of 
expenditures,  such  as  payment  of  taxes,  made  to  save  the 
property  to  the  owner. 

A  leading  New  York  case  8  touching  this  subject  goes  to  the 
verge  of  the  law,  if  not  beyond.  A  suit  had  been  brought  to 
set  aside  as  fraudulent  an  assignment  of  partnership  and  in- 
dividual property  for  creditors,  executed  by  partners,  and  pur- 
porting to  be  their  whole  estate,  to  one  of  the  defendants. 
One  of  the  grounds  for  impeaching  the  transaction  was  that 
four  considerable  sums  of  property  had  been  omitted  by  the 
debtors  from  the  schedules,  and  had  not  been  disclosed,  and 
that  the  fact  had  not  been  explained.  But  it  appeared  that 
two  of  the  omitted  funds  had  afterwards  been  turned  over  to 
the  assignees;  that  the  debtor's  ownership  of  another  of  the 
four,  a  fund  in  a  savings  bank,  was  for  the  larger  part  in  dis- 
pute, and  was  left  in  doubt  by  the  evidence;  that '  the  balance 
was  probably  worthless; '  and  that  the  evidence  in  regard  to 
the  fourth  fund  was  too  weak  to  raise  an  inference  of  fraud. 
Upon  these  facts  the  court  reached  the  rather  doubtful  con- 

1  lb.   Distinguishing  on  the  point        a  Lynde  v.  McGregor,  13  Allen, 
of  trust  Doyle  v.  Harper,  1  Dana,    182. 
536.  'Schultzv.  Hoagland,85N.  Y.464. 
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elusion  that  the  omission  from  the  schedules  was  not  fatal.1 
The  question,  it  is  believed,  in  such  cases  is  not  whether  there 
was  fraud  in  the  popular  sense,  but  whether  there  may  not  be 
some  value  in  the  things  omitted;  if  there  is,  there  is  an  in- 
tent to  defraud  in  the  legal  sense,  which  however  might  be 
condoned  by  the  assignee's  subsequent  receiving  them.3 

Again  while,  generally  speaking,  a  man  in  financial  diffi- 
culties is  in  effect  forbidden  under  the  statute  of  Elizabeth 
from  releasing,  except  upon  valuable  consideration,  claims  in 
the  nature  of  property,  running  in  his  favor,  there  are  still 
certain  things  of  value  which  are  peculiarly  personal  to  the 
one  entitled  and,  for  that  reason,  subject  to  his  own  pleasure 
whether  to  take,  to  refuse,  or  to  release.  Such  are  gifts  upon 
some  condition,  or  indeed  gifts  outrigjit;  a  and  such  indeed  are 

1 '  The  [omitted]  claim  upon  the  In  South  Carolina  an  insolvent 
Freedmen's  Bank  has,'  said  the  firm  need  not,  in  making  an  assign- 
court,  '  a  different  explanation.  The  ment  of  all  property,  include  the  in- 
answers  put  in  issue  the  ownership  dividual  property  of  the  partners; 
of  any  such  claim  by  the  assignees  the  partnership  being  regarded  as  a 
at  the  date  of  the  assignment.  The  distinct  entity,  like  a  corporation 
proof  leaves  that  fact  in  doubt.  ...  so  far.  Trumbo  v.  Hamel,  29  S.  C. 
The  balance  was  probably  worthless.  520,  8  S.  E.  83. 
That  probability  is  so  strong  from  2  Shultz  v.  Hoagland  was  cited 
the  evidence  as  to  make  it  a  matter  as  authority  in  Hoyt  v.  Godfrey,  88 
of  little  consequence  whether  it  N.  Y.  669;  but  tne  latter  was  a 
was  inventoried  or  not.  The  omis-  criminal  case,  —  a  motion  to  vacate 
sion  from  the  schedules,  or  a  failure  an  order  of  arrest  of  a  debtor  for 
to  deliver  to  the  assignee,  a  worth-  discharging  a  '  valueless '  debt. 
less  demand  might  be  an  unwise  or  An  actual  intent  to  defraud  was 
imprudent  neglect,  but  can  scarcely  well  held  necessary. 
serve  as  the  basis  for  an  inference 
of  fraud. 

•*Of  such  a  nature  may  be  considered  the  interest  of  the  beneficiary 
in  an  insurance  organization  which  allows  the  holder  to  change  the  bene- 
ficiary without  the  consent  of  the  one  to  whom  the  insurance  was  originally 
payable.  Such  a  change  can  be  made  without  objection  from  her  creditors, 
even  if  the  changed  certificate  runs  to  the  same  beneficiary  in  trust  for 
herself  and  her  children.  Schillinger  v.  Boos,  85  Ky.  357,  3  S.  W.  427. 
In  GilfiUan  v.  McKee,  159  U.  S.  303,  a  debtor  had  contracted  for  the  per- 
formance of  certain  work.  Owing  to  the  incomplete  performance  of  his 
contract,  he  had  no  legal  claim  to  compensation.  The  other  party  to  the 
contract,  however,  feeling  that  fair  dealing  required  some  payment  to  be 
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certain  benefits  which  one  may  be  entitled  to  of  right.  One 
may  forego  the  benefit  of  publishing  a  valuable  manuscript; ' 
one  may  forego  the  benefit,  when  sued,  of  a  defence  of  the 
Statute  of  Frauds  (by  some  authorities),2  or  of  the  Statute  of 
Limitations,8  or  of  usury,4  or  any  other  defence,  it  seems, 
which  is  given  by  law  on  some  ground  of  mere  policy  consist- 
ent with  the  justness  of  the  plaintiff's  demand.8 

Further  the  same  principle  would  permit  one,  it  seems,  to 
forego  the  benefit  of  certain  rights  of  action,  such  as  an  action 
based  upon  fraudulent  representations  6  or  an  action  for 
a  wrong  to  one's  person  or  reputation  only.  The  mere  fore- 
going such  personal  benefits  would  not  be  fraudulent  towards 
creditors;  nor  could  that  alone  be  evidence  of  fraud,  though 
of  course  to  allow  judgment  to  go  against  oneself  might  be 
part  of  a  scheme  of  fraud.  Creditors  could  not  hinder,  or  then 
or  afterwards  object,  unless  indeed  there  were  something 
more  than  the  mere  foregoing,  or  unless  the  debtor's  rights 
have  passed  from  him,  as  e.  g.  to  an  assignee  in  bankruptcy. 
The  statute  of  Elizabeth  does  not  take  away  the  benefit  of  a 
mere  privilege.7 

Upon  similar  grounds  the  statute  is  not  to  be  construed  as 
prohibiting  a  father  from  so  manumitting  his  minor  son  as  to 

*Dart  v.  Woodhouse,  40  Mich.  Wheelock  v.  Wood,  93   Penn.  St. 

399;  ante,  p.  33  note.  298. 

2  Livermore  v.  Northup,  44  N.  Y.         5  Comp.    Cottrel    v.    Smith,    63 

107;  Sedgwick  v.  Tucker,  90  Ind.  Iowa,  181,  18  N.  W.  865,   convey- 

271.    [Keen  v.  Kleckner,  42  Pa.  St.  ance  on  a  strong  moral'  obligation 

529.]    But  see  post,  pp.  142-144.  sustained   against   creditors.      But 

8  Brookville  Bank  v.  Kimble,  76  that  is  the  verge  of  the  law. 
Ind.  195;  Murray  v.  Judson,  9  N.  Y.         •  Creditors  could  not  object,  for 

73.    [Keen  v.  Kleckner,  supra;  Mo-  only  he  to  whom  the  representations 

Pherson  v.  McPherson,  21  S.  C.  261  were  made,  or  for  whom  they  were  in- 

(in  this  case,  a  premium  on  gold  tended,  could  avail  himself  of  them, 
was  also  included).    But  see  Craw-         7  Privilege  may  of  course  be  an 

ford  v.  Carper,  4  W.  Va.  56.|  ordinary  property  right,  as  e.  g.  a 

4  Murray  v.  Judson,  supra;  Spen-  water  privilege.    That  would  be  a 

cer   v.   Ayrault.   10  N.    Y.     202;  different  thing. 

made,  gave  his  widow  a  certain  amount  of  money.  This  she  was  allowed 
to  hold  without  interference  from  the  creditors  of  her  deceased  husband. 
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authorize  him  to  contract  on  his  own  behalf  with  an  employer 
and  receive  his  earnings  to  his  own  use; 1  this  the  father 
may  do  though  insolvent  at  the  time.3  Although  he  is  legally 
entitled  to  take  the  wages  of  his  son,  he  is  not  bound  to  do  so 
for  the  benefit  of  creditors; s  nor  is  there  any  way  by  law  by 
which  creditors  can  become  substituted  to  the  father's  rights 
so  as  to  enforce  payment  to  them  of  what  the  father  has  re- 
leased. And  the  son's  emancipation  may  be  as  complete 
where  the  son  continues  to  live  with  his  father  as  where  they 
separate.4 

1  Brown's  Appeal,  86  Penn.  St.  conveyances    in    consideration    of 

524;     McCloskey    v.    Cyphert,    27  earnings  of  a  minor  son,  see  p.  561 

Penn.  St.  220;   Galbraith  v.  Black,  and  notes.    When  a  son  is  allowed 

4  Serg.  &  R.  207;  United  States  v.  by  his  father  to  receive  his  own 

Merts,  2  Watts,  406;    Johnson  v.  earnings  and  also  has  the  use  of  his 

Silsbee,   49   N.   H.   543;    Penn  v.  father's  horses  in  connection  with 

Whitehead,  17  Gratt.  503;    Night-  his  labor,  the  earnings  attributable 

ingale  v.  Withington,  15  Mass.  272;  to  the  horses  can  be  reached  by 

Whiting  v.  Earle,  3  Pick.  201 ;   God-  creditors.    Tucky  v.  Lovell,  8  Idaho 

frey  v.  Hays,  6  Ala.  501;  Donegan  731,  71  Pac.  122.     A  slave-owner 

v.  Davis,  66  Ala.  362.  could    not,    as'    against    creditors, 

1  Brown's  Appeal,  supra;   Hold-  manumit  his  slaves.      Delaney    v. 

ship  v.  Patterson,   7   Watts,   547.  Green,  4  Harr.  (Del.)  285.] 

8ee  Donegan  v.  Davis,  supra.  4  Brown's   Appeal,    supra;     Mo 

8  Brown's  Appeal,  supra;  Hold-  Closkey  v.  Cyphert,  supra;  Done- 
ship  v.  Patterson,  7  Watts,  547;  gan  v.  Davis,  supra.  On  the  other 
Donegan  v.  Davis,  supra.  [Lack-  hand  it  is  held  that,  without  an 
man  v.  Wood,  25  Cal.  147;  Wilson  express  contract,  a  father  becoming 
v.  McMillan,  62  Ga.  16;  Langford  insolvent  cannot  consider  himself 
v.  Greireon,  5  111.  App.  362;  Lord  v.  as  in  debt  to  an  adult  son,  who  con- 
Poor,  23  Me.  56;  Shortel  v.  Young,  tinues  to  live  with  him  after  major- 
23  Neb.  408, 36  N.  W.  572;  Beaver  ity,  for  services  rendered  by  the 
v.  Bare,  104  Pa.  St.  58;  Trapnell  v.  son,  so  as  to  make  the  value  of  these 
Conklyn,  37  W.  Va.  242,  16  S.  E.  a  consideration  for  an  otherwise 
570.  See  also  Flynn  v.  Baisley,  35  voluntary  conveyance.  Hack  v. 
Or.  268,  57  Pac.  908  (opinion  and  Stewart,  8  Barr,  213;  Walker's 
cases  cited).  Estate,    3    Rawle,    243;     Candor's 

It  is  proper  for  a  debtor  to  enter  Appeal,  5  Watts  &  S.  513.     For 

into  an  assignment  by  which  the  what  will  constitute  emancipation 

labor  of  his  minor  sons  shall  be  ap-  for  the  purpose  see  cases  in  note  1. 

plied  to  his  own  support,  free  from  In  Donegan  v.  Davis,  supra,  the 

interference  by  creditors.    Leslie  v.  court  says:  '  We  cannot  agree  that 

Joyner,  2  Head  (Tenn.)  514.     See  in  every  case  there  must  be  an  abso- 

further  p.  143  and  notes.     As  to  lute  abandonment  of  home,  a  dis- 
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§  4.   Exemption  Laws:     Dower. 

Another  question,  sometimes  treated  as  one  of  construction 
of  the  statute  of  Elizabeth,  has  arisen  touching  the  effect  of 
laws  exempting  certain  property,  specific  or  in  value,  from 
the  claims  of  creditors.  The  question  has  arisen  in  one  of 
the  three  following  ways:  (1)  The  debtor,  having  property 
subject  to  the  claims  of  creditors,  has,  with  a  view  of  defrauding 
them,  in  some  way  reduced  his  property  to  an  amount  in  value 
falling  within  the  exemption  laws;  or  (2),  with  a  like  view,  he 
has  exchanged  such  property  for,  or  bought  with  money  or  the 
like,  some  kind  of  property  specifically  exempt;  or  (3),  having 
exempt  property,  he  has,  with  a  like  view,  conveyed  away 
the  same  to  some  one  standing  only  upon  his  rights.* 

A  case  *  often  cited  arose  in  the  Supreme  Court  of  New  York, 
involving  the  first  of  these  situations.  The  plaintiff  brought 
replevin  of  twenty  runs  of  woollen  yarn,  a  quantity  exempt 

rupting  of  family  ties,  before  eman-  tion,  and  the  earnings  should  be 
cipation  of  a  minor  child  is  accom-  adjudged  to  belong  to  the  father/ 
plished.  Emancipation  vel  non  But  the  language  of  the  last  sen- 
is  at  most  a  question  of  fact  to  be  tence  appears  to  be  too  strong.  The 
determined  by  the  circumstances  simulation  or  secret  trust  might  be 
in  evidence.  If  the  father  be  insolv-  decisive  in  favor  of  creditors  of  the 
ent,  and  in  the  transaction  assailed  son;  how  could  it  be  so  in  favor  of 
by  creditors  of  the  father  there  the  father's  creditors,  unless  the 
is  simulative  or  other  evidence  of  simulation  was  the  father's? 
fraud,  or  secret  trust,  this  should  be  *  Brackett  v.  Watkins,  21  Wend, 
decisive  of  the  claim  of  emancipa-  68. 

a  A  phase  of  this,  question  is  presented  in  cases  where  exempt  property 
is  exchanged  for  non-exempt,  and  the  title  to  the  latter  placed  in  the  name 
of  a  third  person,  usually  the  wife  of  the  debtor.  Such  a  transaction  was 
set  aside  in  favor  of  creditors  in  Reeves  v.  Slade,  71  Ark.  611,  77  S.  W.  54. 
Contra,  Jones  v.  Brandt,  59  la.  332, 10  N.  W.  854.  But  in  an  earlier  Iowa 
case  exempt  property  was  used  to  satisfy  a  claim  secured  by  non-exempt 
property,  and  a  conveyance  of  this  property  to  the  children  of  the  debtor 
was  held  fraudulent  as  against  creditors.  Friedlander  v.  Mahoney,  31  la. 
311.  The  question  might  depend  on  the  status  of  the  proceeds  of  exempt 
property.  In  Missouri,  where  the  proceeds  of  a  homestead  are  exempt, 
if  it  is  the  intention  to  invest  them  in  another  homestead,  it  is  proper  for 
a  husband  to  give  a  part  of  the  proceeds,  under  such  circumstances,  to  his 
wife.    Harris  t>.  Meredith,  106  Mo.  App.  586,  81  S.  W.  203. 
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from  the  claims  of  creditors;  which  yarn  had  been  taken  by 
the  defendant  on  execution.  The  defence  was  that  the  plain- 
tiff, having  been  possessed  of  a  quantity  of  the  yarn  beyond 
the  amount  exempted,  had  reduced  that  quantity  to  the 
twenty  runs,  with  intent  to  defraud  his  creditors;  and  the 
lower  court  had  ruled,  as  matter  of  law,  that  such  conduct 
was  a  fraud  upon  creditors.  The  Supreme  Court  reversed 
this  decision,  on  the  ground  however  that  it  was  a  question 
of  fact  whether  the  plaintiff's  conduct  had  been  fraudulent. 
It  was  declared  that  if  the  plaintiff  had  placed  himself  upon 
his  exempt  property  in  order  to  defraud  his  creditors,  by  a 
sale  of  his  sheep  and  wool,  the  jury  might  put  him  beyond 
the  reach  of  exemption  by  sustaining  the  levy.  His  sales  or 
other  arrangements,  it  was  said,  would  come  within  the  words 
of  the  statute  of  13th  Elizabeth,  or,  if  not,  were  void  at  common 
law.1  a 

With  regard  to  cases  of  this  kind  it  is  clear  that  there  is  a 
confusion  of  thought  in  the  doctrine  expressed.  The  state- 
ment that  the  sales  or  other  arrangements  of  the  debtor,  in 
reducing  his  property  to  the  point  of  exemption,  were,  if  made 
with  intent  to  defraud  his  creditors,  within  the  statute  of 
Elizabeth  is  quite  true.  Such  dispositions  would  be  illegal; 
but  that  does  not  reach  the  difficulty.  The  real  question  is 
whether  what  remains  after  these  dispositions  is  itself  to  be 
deemed  to  have  been  brought  witiiin  the  law  of  fraudulent 

1  Comp.  Rose  v.  Sharpless,  33  Gratt.  153,  post,  p.  49. 

a  The  subsequent  case  of  Wilcox  v.  Hawley,  31  N.  Y.  648,  seems  incon- 
sistent with  Brackett  v.  Watkins.  In  the  later  case,  the  debtor  claimed  ex- 
emption on  a  team  which  had  been  levied  upon,  the  statute  exempting 
household  furniture,  team  and  tools,  to  the  value  of  not  more  than  $250. 
The  court  refused  to  consider  an  alleged  fraudulent  conveyance  of  other 
horses  to  the  value  of  $200,  the  following  language  being  used:  "  The 
amount  of  the  exemption  was  fixed.  Property  to  the  value  named  was 
withdrawn,  for  reasons  deemed  wise  by  the  legislature,  from  the  operation 
of  execution  creditors.  Whether  the  debtor  had  more  or  less  beyond  that 
was  and  is  wholly  immaterial."  That  the  earlier  case  is  followed  in  New 
York,  see  Bishop  v.  Johnson,  15  N.  Y.  State  Reporter  579. 
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conveyances  by  reason  of  the  fraud  in  those  dispositions; 
that  is,  has  property  of  a  debtor,  which  has  not  been  the  sub- 
ject of  any  transfer  at  all,  been  brought  within  the  statute 
of  Elizabeth  because  other  property  of  the  debtor,  of  the 
same  kind  and  of  the  same  lot,  has  been  fraudulently  trans- 
f erred?  It  is  difficult  to  see  how  this  can  be  answered  in  the 
affirmative.1 

The  next  question  is  whether  non-exempt  property  may  be 
exchanged  for,  or  whether  money  or  the  like  may  be  used  to 
buy,  exempt  property,  when  the  act  is  done  with  intent  to 
defraud  creditors.2  If  the  ground  upon  which  the  New  York 
case  above  referred  to  was  decided  is  correct,  there  is  reason 
for  answering  the  question  in  the  negative;  and  the  New 
York  case  is  not  without  support  in  reported  decisions  of  dif- 
ferent kinds,  which  have  taken  the  same  ground.8 

The  second  of  the  cases  cited  however,  in  which  the  New 
York  case  was  referred  to  as  authority,  raised  a  very  different 

1  The  New  York  case  was  denied  inconsistent  with  other  oases  to  be 
in  O'Donnell  v.  Segar,  25  Mich.  367,  noticed.  But  it  has  some  support, 
and  in  Comstock  v.  Bechtel,  63  Wis.  as  will  be  seen. 
656,  24  N.  W.  465,  and  is  contrary  Exempt  property  cannot,  by  the 
to  Callaway  v.  Carpenter,  10  Ala.  better  rule,  be  taken  because  non- 
500,  Moseley  v.  Anderson,  40  Miss,  exempt  property  has  been  effectu- 
49,  Stevenson  v.  White,  5  Allen,  148,  ally  concealed.  Megehe  v.  Draper, 
and  Bean  v.  Hubbard,  4  Cush.  85.  21  Mo.  510.  [Elder  v.  Williams,  16 
[In  Hetrick  v.  Campbell,  14  Pa.  St.  Nev.  416.]  But  see  Pennsylvania 
263,  other  property  of  the  debtor  cases,  post,  p.  57,  note  2;  and  see 
had  been  sold,  reducing  him  to  an  Rose  v.  Sharp  less,  33  Gratt.  153. 
amount  within  the  limits  of  exemp-  3  Of  course  the  proceeds  of  the 
tion.  This  sale  was  invalid  as  sale  of  specifically  exempt  property, 
against  creditors  because  not  ac-  such  as  a  homestead,  are  not  exempt 
companied  by  change  of  possession,  unless  made  so  by  statute.  Adams 
But  it  was  held  that,  as  the  sale  v.  Deere,  62  Miss.  354. 
was  good  between  the  parties,  the  s  Long  v.  Murphy,  27  Eans.  375, 
debtor  could  claim  his  exemption  is  directly  in  point.  See  Grymes  v. 
on  what  he  had  left.  If  the  sale  of  Bryne,  2  Minn.  89;  Riddell  v. 
other  property  was  not  merely  Shirley,  5  Cal.  488;  Rose  v.  Sharp* 
fraudulent,  but  colorable,  the  debtor  less,  33  Gratt.  153;  Strouse  v. 
cannot  claim  exemption  on  the  Becker,  38  Penn.  St.  190;  Pratt  v, 
property  remaining.  Sanborn  v.  Burr,  2  Biss.  36. 
Hamilton,  18  Vt.  590.]     It  is  also 
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question,  and  was  considered  upon  very  different  lines.  The 
question  was  whether  a  merchant  could  have  the  benefit  of 
the  exemption  law  of  Minnesota,  as  it  stood;  and  it  was  held 
that  such  a  person  could  not,  the  exemption  law  being  con- 
strued as  referring  only  to  persons  who  earned  their  liveli- 
hood in  whole  or  in  part  by  the  use  of  tools  and  utensils.  In 
a  case  *  before  the  Supreme  Court  of  Michigan  of  replevin  for 
a  yoke  of  oxen  seized  on  execution  (where  also  a  point  arose 
whether  the  plaintiff  was  within  the  class  of  persons  intended 
by  the  exemption  law)  it  appeared  that  a  question  had  been 
asked  at  the  trial  whether  the  plaintiff  had  sold  other  property 
than  that  in  question  in  order  to  bring  himself  down  to  the 
exemptions  of  the  law.  This  the  court  held  to  be  improper. 
Chief  Justice  Christiancy,  speaking  for  the  court,  said  that 
he  could  not  see  how  the  plaintiff  could  be  deprived  of  the 
statutory  exemption  '  by  clear  proof  that  he  had  purposely 
disposed  of  all  the  property  he  had  which  was  subject  to  exe- 
cution, for  the  purpose  of  investing  the  proceeds  in,  or  con- 
verting them  into,  any  kind  of  property  which  was  exempt/ 
And  there  was  no  exception  or  qualification  in  the  statute 
such  as  that  urged.2    The  same  view  is  taken  by  other  courts.8 

1  O'Donnell  v.  Segar,  25  Mich.  3  Comstock  v.  Bechtel,  63  Wis. 

367.  666,   24   N.   W.  465.     [Backer  v. 

2 'When  the  statute,'  said  the  Meyer,  43  Fed.  702  (Ark.  Circuit); 
learned  Chief  Justice,  '  exempts  Bennett  v.  Hutson,  33  Ark.  762; 
from  execution  certain  kinds  of  Reeves  v.  Peterman,  109  Ala.  366, 
property  to  certain  amounts,  with-  19  So.  512;  Kelley  v.  Connell,  110 
out  any  exception  or  qualification  Ala.  543,  18  So.  9;  Hixon  v.  George, 
on  the  ground  here  urged,  I  can  18  Kan.  253  (cf.  Long  v.  Murphy t  27 
see  no  intelligible  ground  on  which  Kan.  375) ;  Meigs  v.  Dibble,  73  Mich, 
it  can  be  held  fraudulent  for  any  101,  40  N.  W.  935;  Elder  v.  Wil- 
man  whose  property  does  not  in  the  Hams,  16  Nev.  416;  Finn  v.  Krut,  13 
aggregate  exceed  the  aggregate  Tex.  Civ.  App.  36,  34  S.  W.  1013; 
value  of  all  the  exemptions,  but  Scott  v.  Holman,  117  Wis.  206,  94 
part  of  which,  in  its  present  shape,  N.  W.  30.  In  most  of  the  above 
is  not  exempt,  to  convert  or  ex-  cases,  title  to  the  exempt  home- 
change  it  into  those  particular  stead  was  taken  in  the  name  of  the 
kinds  of  property  which  are  exempt.'  debtor's  wife,  but  in  Rogers  v. 
O'Donnell  v.  Segar,  supra.  McCauley,   22  Minn.  384,  such  a 
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There  can  be  no  serious  doubt  of  the  correctness  of  this 
view,  so  far  as  any  attempt  is  made  to  rest  the  creditor's 
claim  upon  the  statute  of  Elizabeth  or  the  like  legislation. 
The  statute  deals  only  with  alienations  made  by  the  debtor; l 
it  does  not  avoid  alienations  made  to  the  debtor,  except  under 
special  circumstances  having  no  bearing  upon  the  present 
question.  If,  in  favor  of  one  standing  only  upon  his  rights, 
the  debtor,  with  intent  to  delay  or  defraud  his  creditors,  parted 
with  property  which  was  subject  to  the  claims  of  creditors 
under  the  statute  of  Elizabeth,  that  act  was  unlawful,  and  the 
creditors  could  still  reach  the  property; 2  but  as  regards  the 
consideration  received  for  it,  the  statute  has  nothing  to  do 
with  the  case.  In  this  state  of  things  appears  the  exemption 
law,  by  which  the  property  received  by  the  debtor  becomes 
exempt,  unless  the  way  in  which  it  was  received  makes  a  dif- 
ference. The  question  then,  properly  speaking,  turns  upon 
the  effect  of  the  exemption  law,  and  not  upon  the  statute  of 
Elizabeth;   of  that  question  presently. 

The  third  question  in  regard  to  the  effect  of  conveying  away 
exempt  property  with  intent  to  defraud  creditors,  may  be  intro- 
duced by  a  statement  of  the  law  of  Pennsylvania.  It  is  there 
laid  down  that  the  exemption  laws  are  intended  '  for  the  honest 

transaction  was  set  aside.  He  had  to  acquire  a  homestead  with  the 
no  title  to  the  homestead,  and  the  proceeds  was  held  fraudulent  in 
wife  could  not  claim  the  exemption,  Bishop  v.  Hubbard,  23  Cal.  578. 
because,  under  the  Minnesota  stat-  Contra,  Bates  v.  CaUender,  3  Dak. 
ute  governing  trusts,  she  only  held  256,  16  N.  W.  506. J 
subject  to  the  rights  of  creditors.  In  *  Some  courts  hold  that  property 
Hollins  v.  Webb.  2  Shan.  Cas.  paid  for  by  the  debtor,  but  granted 
(Tenn.)  581,  a  distinction  was  directly  to  a  third  person,  is  not 
drawn  between  a  cash  purchase  within  the  statute  of  Elizabeth, 
of  exempt  property,  and  the  con-  Edmonson  v.  Meacham,  50  Miss, 
version  of  other  non-exempt  prop-  34;  Crozier  v.  Young,  3  Mon.  157; 
erty  into  exempt.  In  Riddle  v.  Gowing  v.  Rich,  1  Ired.  553.  But 
Shirley,  5  Cal.  488,  a  sale  of  non-  the  conveyance  may  be  void  at 
exempt  property  for  the  purpose  common  law  just  as  if  it  were 
of  discharging  a  lien  on  exempt  deemed  within  the  statute.  Ed- 
property  was  held  fraudulent.  A  monson  v.  Meacham,  supra, 
division  of  partnership  property  3Comstock  v.  Bechtel,  63  Wis. 
so  as  to  allow  one  of  the  partners  956,  24  N.  W.  465. 
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poor,  not  the  roguish; '  *  they  must  be  denied  to  debtors  who 
*  shuffle  and  conceal '  their  property; 2  the  rule  '  is  founded  in 
a  sound  morality  and  is  agreeable  to  the  spirit  and  intention 
of  the  exemption  law.1  s  This  doctrine  is  in  itself  equally 
applicable  to  conveyances  of  lands  and  conveyances  of  goods; 
and  so  in  point  of  fact  it  is  applied  in  Pennsylvania.4  And 
it  finds  some  support  elsewhere.  Thus  it  has  been  said  (obiter) 
in  Illinois  that  if  a  deed  of  homestead  land  was  taken  by  a 
purchaser  in  the  name  of  his  wife,  with  design  simply  to  ac- 
quire property  to  be  held  in  fraud  of  creditors,  the  law  would 

■ 

subject  it  to  payment  of  his  debts; 5  though  merely  to  buy 
homestead  land  to  be  held  as  exempt  would  not  be  contrary 
to  law.6  And  the  same  view  appears  to  have  been  taken  in 
some  other  states.7 

In  Virginia  too  the  language  of  the  courts  of  Pennsylvania 
has  been  expressly  adopted  as  a  correct  statement  of  law. 
The  case  8  however  in  which  this  was  done  was  a  case  of  goods. 
A  '  householder  or  head  of  a  family/  in  the  language  of  the 
exemption  law,  executed  a  conveyance  of  what  was  claimed 
to  be  exempted  homestead  in  goods,  under  the  statutes 
of  Virginia,  in  furtherance  of  a  design  to  defraud  his  creditors. 
These  goods,  which  consisted  of  a  stock  in  trade,  suddenly 

1  Emerson  v.  Smith,  52  Penn.  St.  *  lb.     See  Fanrote  v.  Carr,  108 

90.     See  Shinn  v.  McPherson,  58  Ind.  123;   Burge  v.  Bolin,  106  Ind. 

Cal.  596.  175;  Hixon  v.  George,  18  Kans.  253. 

7  Strouse  v.  Becker,  38  Penn.  St.  And  a  man  may  pay  off  a  mortgage 

190.  on  his  homestead,  and  so  make  it 

3  lb.;  Rose  v.  Sharpless,  33  Gratt.  exempt,   though   insolvent   at  the 

153.     See  also  Gibbs  v.  Patten,  2  time  and  taking  for  the  purpose 

Lea,  180.  money  subject  to  the  claims  of  his 

4Huey's  Appeal,   29  Penn.  St.  creditors.     Randall  v.   Buffington, 

219,  lands;  Dieffenderfer  v.  Fisher,  10  Cal.  491  (distinguishing  Riddell 

3  Grant's  Gas.  30,  goods.     See  other  v.  Shirley,  5  Cal.  488,  as  to  which 

cases,  infra.  quaere) ;  In  re  Henkel,  2  Sawy.  305. 

6  Cipperly  v.  Rhodes,  53  111.  346;  7  Piper  v.  Johnston,  12  Minn.  60, 

Getder  t>.  Saroni,  18  HI.  511;  Cassell  66  (on  the  st.  13  Eliz.);    Gibbs  v. 

v.  Williams,  12  111.  387.     But  see  Patten,  2  Lea,  180;    Chambers  v. 

Vaughan  v.  Thompson,  17  111.  78;  Sallie,  29  Ark.  407.    See  also  Currier 

Muller  v.  Inderreider,  79  111.  382;  v.  Sutherland,  54  N.  H.  475. 

Leopold  v.  Krause,  95  111.  440.  *  Rose  v.  Sharpless,  33  Gratt.  153. 
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reduced  by  doubtful  means  l  by  the  debtor-owner  to  the  point 
of  exemption,  included  goods  paid  for  and  goods  not  paid  for 
indistinguishably  mixed;  goods  not  paid  for  not  being  within 
the  exemption  law.3  It  was  held  that,  in  the  absence  of  any 
separation  of  the  property  capable  of  exemption  from  that 
which  was  not,  the  conveyance  was  a  fraud  upon  creditors. 

This  decision,  possibly  sound  in  itself,8  was  however  put,  in 
part,  upon  the  ground  taken  by  the  courts  of  Pennsylvania, 
as  above  quoted.  But  the  courts  of  Virginia  repudiate  that 
ground,  or  at  all  events  do  not  act  upon  it,  when  it  comes  to 
the  case  of  conveyances  of  exempted  lands.  It  matters  not 
that  these  are  made  with  intent  to  defraud  creditors;  the 
debtor  is  entitled  to  the  exemption;  the  supposed  policy  of  the 
law  is  ignored.  And  as  this  has  had  the  repeated  sanction  of 
the  courts  of  that  state,  one  important  decision  of  the  kind 
being  since  the  case  under  consideration,4  it  is  to  be  taken 
that  the  Pennsylvania  ground  has  not  really  been  established 
in  Virginia,  and  that  the  approval  of  it  was  incautious. 

There  is  other  authority  also  opposed  to  the  Pennsylvania 
rule.  In  a  case  *  in  Texas,  a  suit  against  a  husband  and  his 
wife,  in  which  a  creditor  sought  to  subject  a  homestead  to  the 
payment  of  his  demand,  the  creditor  had  offered  to  prove  that 
the  husband,  at  the  time  of  contracting  the  debt  in  question, 
was  unmarried  and  in  failing  circumstances,  that  in  that  state 
of  things  he  had  gone  about  building  the  dwelling  now  claimed 
as  a  homestead,  with  the  means  for  which  he  had  contracted 
the  debt,  that  he  was  at  the  time  aware  of  his  financial  situa- 
tion,  and  that  he  then  married  and  claimed  the  building  against 

his  creditors  as  homestead.     The  evidence  was  rejected  at 

*  

the  trial,  and  rightly,  as  the  Supreme  Court  now  held.    The 
court  said  that  the  wife  was  equally  interested  with  the  hus- 

i  See  Brackett  v.   Watkins,   21         4  Marshall  v.  Sears,  79  Va.  49; 

Wend.  68,  ante,  p.  44.  Shipe   v.   Repass,    28    Gratt.    729; 

*  Code  of  1873,  c.  183,  §  1  (Code  Boynton  v.  McNeal,  31  Gratt.  459. 
of  1904,  §  3664).  *  North  v.  Sheam,  15  Tex.  174. 

8  But  see  infra,  p.  59. 
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band  in  the  homestead,1  and  that  there  had  been  no  offer  to 
show  that  she  had  been  a  party  to  any  fraudulent  design;  but 
even  if  such  an  offer  had  been  made,  it  was  considered  that 
it  should  have  been  refused,  as  '  it  would  have  exposed  to 
animadversion  the  motives  with  which  the  defendants  con- 
tracted marriage.' 

The  case,  put  upon  this  ground,  does  not  go  quite  far 
enough;  for  it  might  still  be  said  that  the  decision  is  con- 
sistent with  the  idea  that  a  fraudulent  design  on  the  part 
of  a  debtor  in  making  a  conveyance  of  property  other  than 
homestead  would  render  it  invalid.  But  the  Virginia  cases 
(of  lands),  above  referred  to,  go  to  the  point.  A  case  2  in 
Kansas  also  appears  to  be  in  point.  The  court  there  laid 
it  down  for  law  that  no  fraud  upon  creditors  could  be  com- 
mitted by  a  debtor's  purchasing  homestead  property  in  the 
name  of  his  wife,  or  in  subsequently  paying  for  the  property 
or  in  making  improvements  thereon,  unless  the  creditor  had 
some  special  interest  in  or  claim  upon  the  funds  so  used.  This 
view  is  not  put  upon  the  wife's  interest  in  the  property;  it 
is  broad  enough  to  cover  the  case  of  a  conveyance  of  any 
exempt  property;  and  it  is  supported  by  the  general  current 
of    authority.8     And   there  is   direct    and   ample  authority 

1This  is  the  ground  commonly  mann  v.  Meyer,  75  Mo.  333;  Kim- 
taken,  and  is  of  course  quite  true,  brell  v.  Willis,  97  III.  494;  Stanley 
The  exemption  is  intended  for  the  v.  Snyder,  43  Ark.  429.  Contra, 
family,  not  for  the  husband  alone.  Cooper  v.  Cooper,  24  Ohio  St.  488 
See  e.  g.  Castle  v.  Palmer,  6  Allen,  Santa  Cruz  v.  Cooper,  56  Cal.  339 
401;  Connor  v.  McMurray,  2  Allen,  Gallighan  v.  Payne,  34  La.  An.  1057 
202;  Cox  v.  Wilder,  2  Dill.  45;  2  Hixon  v.  George,  18  Kans.  253 
Vogler  v.  Montgomery,  54  Mo.  557,  5  Rankin  v.  Shaw,  94  N.  Car.  405 
584;  McFarland  v.  Goodman,  6  Arnold  v.  Estis,  92  N.  Car.  162 
Biss.  Ill,  116.  The  right  once  ao-  Crummen  v.  Bennett,  68  N.  Car 
quired  continues  however,  accord-  494;  Kuevanv.  Specker,  11  Bush,  1 
ing  to  the  better  view,  notwith-  Sears  v.  Hanks,  14  Ohio  St.  298 
standing  the  owner's  loss  of  his  Roig  v.  Schults,  42  Ohio  St.  165 
family.  Silloway  v.  Brown,  12  Cox  v.  Wilder,  2  Dill.  45;  Bell  v 
Allen,  34;  Doyle  v.  Coburn,  6  Allen,  Devore,  96  111.  217;  Lenpold  v 
71;  Barney  v.  Leeds,  51  N.  H.  253;  Krause,  95  111.  440;  McFarland  v 
Webb  v.  Cowley,  5  Lea,  722;  Beck-  Goodman,  6  Biss.  Ill;  Dreutaler  u. 
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of  the  same  kind  in  relation  to  transfers  of   exempt   per- 
sonalty.1 

The  only  one  of  the  three  cases '  under  consideration  that 
touches  the  statute  of  Elizabeth  is  this  third  case;  we  have 
seen  that  the  first  two  have  nothing  to  do  with  that  statute. 
And  in  regard  to  the  third  case  the  conclusive  consideration 
is  that,  according  to  natural  and  authoritative  exposition,  the 
statute  was  not  intended  to  enlarge  the  rights  of  creditors 
further  than  .might  be  necessary  to  enable  them  effectually  to 
defeat  the  alienation  made  by  the  debtor;  aside  from  this, 
creditors  have  no  greater  rights  (under  the  statute  of  Elizar 
beth) s  against  the  alienee  than  they  would  have  had  against 

Bell,    11    Wis.    114;    O'Connor   v.  Rollins,  71  N.  Car.  218;  Vaughan  v. 

Ward,  60  Miss.  1025;  Edmonson  v.  Thompson,  17  111.  78;  Vandibur  v. 

Meacham,  50  Miss.  34,  40;  Legro  v.  Love,  10  Ind.  54;   Burge  v.  Boiin, 

Lord,  10  Maine,  161;  Davis  v.  Laud,  106  Ind.  175;  Fanrote  v.  Carr,  108 

88  Mo.  436;   Buck  v.  Ashbrook,  59  Ind.  123;  Patten  v.  Smith,  4  Conn. 

Mo.  200;  Stanley  v.  Snyder,  43  Ark.  450;  Anthony  v.  Wade,  1  Bush,  110. 

429;    Bennett  v.  Hutson,  33  Ark.  Retaining  possession  in  such  a  case 

762;   Marwhall  v.  Sears,  79  Va.  49;  has  of  course  no  effect.   See  the  last 

Prout  v.  Vaughan,  52  Vt.  451 ;  Bald-  two  cases, 

win  v.  Rogers,  28  Minn.  544,  UN.  7  Ante,  p.  44. 

W.  77;    Furman  v.  Tenny,  ib.  77;  s  Marshall  v.  Sears,  79  Va.  49; 

Morrison  v.  Abbott,  27  Minn.  116,  Snipe  v.  Repass,  28  Gratt.  729;  Roig 

6  N.  W.  455;  Ferguson  v.  Kumler,  v.  Schults,  42  Ohio  St.  165;  Sears  v. 

ib.  156,  6  N.  W.  618;  Delashmut  v.  Hanks,  14  Ohio  St.  298;  Cox  v.  Wil- 

Trau,  44  Iowa,  613;  Smith  v.  Rum-  der,  2  Dill.  45;  Kuevan  v.  Specker, 

sey,    33     Mich.     183,     overruling  11  Bush,  1;  Crummen  v.  Bennett,  68 

Herschfeldt  v.  George,  6  Mich.  456.  N.  Car.  494;  Pennington  v.  Seal,  49 

It  in  no  way  affects  the  case  that  the  Miss.  518;    Smith  v.  Rumsey,  33 

wife  has  acknowledged  the  deed  ac-  Mich.   183;    Dreutsler  v.  Bell,   11 

cording  to  law.    Kuevan  v.  Specker,  Wis.  114.    [See  further  Skinner  v. 

supra;  Sears  v.  Hanks,  supra;   Mo-  Jennings,  137  Ala.  295,  34  So.  622; 

Farland  v.  Goodman,  supra.  Further  Pipkin  v.  Williams,  57  Ark.  242,  21 

as  to   homestead   see   Woodall   v.  S.  W.  433;  Citizens'  Bank  v.  Harris, 

Rudd,  41  Tex.  375,  382.  149  Ind.  208,  48  N.  E.  856;  Roser  v. 


1  Bean  v.  Hubbard,  4  Cush.  85 
Ketchum  v.  Allen,  46  Conn.  414 
Tracy  v.  Cover,  28    Ohio    St.  61 


Bank,  56  Kan.  129,  42  Pac.  341; 
Falkenberg  v.  Johnson,  102  Ky.  543, 
44    S.    W.    80;     Bloomingdale    v. 


Mull  v.  Jones,  33  Kans.  112;  Ander-  Chittenden,  74  Mich.  698,  42  N  W. 

son  v.  Odell,  51  Mich.  492;   Wright  166;  Stam  v.  Smith,  183  Mo.  464, 81 

v.  Smith,  66  Ala.  514;    Smith  v.  S.  W.  1217;  Bloedorn  v.  Jewell,  34 

Allen,  39  Miss.  469,  475;  Duvall  v.  Neb.  649,  52  N.  W.  367;  Cowan  v. 
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the  debtor  had  there  been  no  alienation.     Nor  can  the  fact 
of  intended  fraud  —  the  '  shuffling  and  concealing '  of  prop- 
Phillips,  122  N.  C.  70,  28  S.  E.  961;  subject  to  attachment,  raised  upon 
Olson  v.  O'Connor,  9  N.  D.  504,  84  an    exempt    homestead,    can    be 
N.  W.  359;  Besser  v.  Joyce,  9  Or.  reached  by  creditors  after  a  convey- 
310  (curtesy  not  subject  to  attach-  ance  of  the  homestead  made  with 
ment  during  the  life  of  the  wife);  intent    to    defeat    the    claims  of 
First  Nat.  Bank  v.  North,  2  S.  D.  creditors,    the    title   being     sever- 
480,  51  N.  W.  96;  Carter  v.  Hicks,  2  able  for  this  purpose  from  that  of 
Lea  (Tenn.)  512;   Baines  v.  Baker,  the  homestead.    Erickson  v.  Pater- 
60  Tez.  141;  Darling  v.  Ricker,  68  son,  47  Minn.  525,  50  N.  W.  699. 
Vt.  471,  35  Atl.  376;    Williams  v.  But  see  Olsen  v.  O'Connor,  supra. 
Lord,  75  Va.  390;  Bank  v.  Fowler,  When  the  statutory  homestead  is 
93  Wis.  241,  67  N.  W.  423;  Bartle  v.  only  a  limited  estate,  a  conveyance 
Bartle,  132  Wis.  392, 112  N.  W.  471.  can   be   set  aside  for  the   excess. 
While  an  actual  fraudulent  intent  Schaffer  v.  Beldsmeier,  107  Mo.  314, 
does  not  ordinarily  invalidate  such  a  17  S.  W.  797.     It  is  held  in  New 
transfer,  it  has  been  held  that  when  Hampshire  that  a  sale  void  against 
a  transfer  of  a  homestead  to  the  wife  creditors  for  lack  of  change  of  pos- 
of  the  debtor  is  made  for  the  purpose  session  is  not  validated  by  the  fact 
of  keeping  it  free  from  creditors,  in  that    the    property    was    exempt. 
case   the   occupants   should   move  Tilton  i>.  Sanborn,  59  N.  H.  290. 
therefrom  and    purchase    another  The  validity  of    assignments  of 
homestead,  the  conveyance  may  be  wages  is  largely  a  question  of  ex- 
Bet  aside.     Kettleschlager  v.  Her-  emption  laws.    Where  earnings  are 
rick,  12  S.  D.  455,  81  N.  W.  889.  exempt   by  statute,   arrangements 
(Distinguish  Commercial   Bank   v.  made  to  secure  the  personal  use 
Kendall,  20 S.D.  314,106  N.  W.  53.)  thereof    are    not   fraudulent,    and 
See  also  Taylor  v.  Ferguson,  87  Tex.  creditors  cannot  object  to  a  transfer, 
1,  26  S.  W.  46.     A  mortgage  or  whatever  the  intent.    Patterson  v. 
other  conveyance  of  all  the  debtor's  Johnson,  59  la.  397,  13  N.  W.  416; 
property  is  not  fraudulent,  if  it  does  Nash  v.   Stevens,   96  la.   616,   65 
not  exceed  the  statutory  exemption.  N.  W.  825;  opinions  of  the  courts  in 
Sims  v.  Phillips,  15  S.  W.  961;  Vin-  Cushing  v.  Quigley,  11  Mont.  577, 
ton  r.  Felts,  71  111.  App.  630.    But  29  Pac.  337;  and  Union  Pacific  Ry. 
it    has    been    held    that    property  Co.  v.  Smersh,  22  Neb.  751, 36  N.W. 
bought  in  the  name  of  the  debtor's  139.    Where    the     statute    allows 
wife  and  paid  for  in  installments  can  wages  to  be  attached,  assignments 
not  be  held  against  creditors  be-  may  be  fraudulent  as  against  trustee 
cause  at  no  time  did  the  debtor  have  process  or  garnishment.    O'Connor 
an  amount  of  property  in  excess  of  v.  Meehan,  47  Minn.  247,  49  N.  W. 
the  statutory  exemption.     Garrett  982;   Runnels  v.  Bosquet,  60  N.  H. 
v.  Wagner,  125  Mo.  450,  28  S.  W.  38.     But  an  assignment  made  in 
762.    While  the  rule  is  that  title  to  good  faith  to  provide  for  necessa- 
growing  crops  passes  with  a  con-  ries  is  valid.    Provencher  v.  Brooks, 
veyance  of  the  land,  it  has  been  64  N.  H.  479.    Both  in  Massachu- 
held  that  growing  crops  otherwise  setts   and   New   Hampshire,   such 
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erty  —  by  the  debtor  alter  the  case  under  that  statute;  *  at 
most  it  is  only  a  case  of  fraud  without  damage.  No  right  of 
the  creditor  has  been  impaired;  fraudulent  conduct,  to  come 
within  the  notice  of  the  law,  must  touch  some  right.2  The 
debtor  could  have  resisted,  lawfully,  any  attempt  of  the  cred- 
itor to  take  the  property,  even  to  the  shedding  of  blood  ;  8  and 
if,  to  avoid  a  collision  and  bloodshed,  the  debtor  should  in  a 
particular  case  make  away  with  the  property  in  contempla- 
tion of  an  attempt  to  take  it,  how  can  the  creditor  complain? 
The  making  away,  though  intended  to  defeat  or  even  '  de- 
fraud '  the  creditor,  is  only  another  way  of  saving  the  prop- 
erty to  himself;  what  he  might  do  by  the  strong  hand,  he 
only  does  by  transfer.  The  latter  is  certainly  less  likely  to 
cause  mischief. 

Then  —  to  leave  for  a  short  time  the  statute  of  Elizabeth, 
for  it  is  desirable  to  dispose  of  this  matter  now  —  we  come  to 
the  general  ground  of  fraud  upon  the  exemption  laws,  which 
concerns  alike  all  three  cases  above  stated.    Now  fraud  may 
indeed  defeat  one's  rights  under  such  laws.     Statute  may 
provide  a  particular  mode  of  bringing  property  within  the 
exemption;   and  if  in  such  a  case,  in  fraud  of  the  law,  prop- 
erty is  brought  by  some  subterfuge  within  it  which  does  not 
belong  there,  the  act  will  be  vain;   for  all  statutes,  and  this 
one  no  less  than  others,  are  to  be  liberally  construed  for  the 
purpose  of  defeating  fraud.4    But  it  does  not  follow  that  con- 
assignments   are   valid   or   invalid    period  of  three  months,  and  the 
according  to  the  intent  with  which    earnings  did  not  exceed  that  amount 
they  are  made.    See  New  Hamp-    and   had   been  transferred   within 
shire  cases  supra,  Gragg  v.  Martin,    three  months  of  the  time  when  they 
12  Allen  498;   Schofield  v.  McCon-    were  earned.]       See  infra,  in   re- 
nell,  119  Mass.  368.    See  Massachu-    gard  to  choses  in  action,  pp.    64 
setts,  Acts  1909,  c.  514,  §§  121-126;    et  seq. 
Mutual  Loan  Co.  v.  Martell,  200         1  Smith  v.  Rumsey,  supra. 
Mass.  482.    In  Bloodgood  v.  Meiss-         2  Ante,  p.  18. 
ner,  84  Wis.  452,  54  N.  W.  772,  it         s  Scribner  v.  Beach,  4  Denio,  448. 
was  held  that  a  transfer  of  earnings         4  The    exemption    statutes    are 
to  the  debtor's  wife  was  invalid,    also  to   be  liberally  construed  in 
although  the  statute  exempta  earn-    aid  of  their  object,  as  all  the  authori- 
ingg  to  the  amount   of  $60  for  a    ties  show. 


§  4.]  CONSTRUCTION  OF  THE  STATUTE.  55 

duct  of  a  fraudulent  nature  touching  the  disposition  of  prop- 
erty which  really  is  exempt  has  the  effect  to  make  it  subject 
to  the  claims  of  creditors.  Unless  that  be  the  meaning  of  the 
exemption  laws,  construed  by  ordinary  rules,  it  cannot  be 
true  in  principle  that  the  debtor's  act  can  have  that  effect. 
Exceptions  should  be  drawn  from  the  language  of  the  statute.1 
The  courts  have  sometimes,  in  peculiar  cases,  but  not  even 
then  without  giving  cause  for  grave  criticism,  made  an  ex- 
ception of  fraud  out  of  statutes  limiting  rights,  not  made 
in  the  statute;  *  but  that  is  so  unusual  and  dangerous  a  pro- 
ceeding as  not  to  be  applied  to  new  cases  without  the  strongest 
reason.  If  the  legislature  has  made  a  plain  law  limiting  rights 
without  exception,  how  can  the  courts  declare  that  the  legislar 
ture  intended  to  make  an  exception?  Or  how  can  they  say,  or 
have  a  right  to  say,  what  would  have  been  done  had  attention 
been  called  to  the  matter?  And  it  is  to  be  observed  that  in 
the  cases  in  which  this  has  been  done,  the  injured  party  al- 
ready had  a  strong  right  in  justice  and  conscience;  cases  of 
part  performance  of  oral  contracts  for  the  purchase  of  lands, 
and  cases  of  the  fraudulent  concealment  of  a  cause  of  action,  rest 
upon  strong  grounds  of  equity.    The  present  is  no  such  case. 

Again  there  may  be  a  case  turning  upon  a  condition.  Thus 
statute  may  make  it  necessary,  to  obtaining  its  benefit,  that, 
upon  any  attempt  of  an  officer  to  take  property  which  may  be 
exempted,  the  debtor  shall  claim  the  benefit  of  the  exemption 
law,  and  demand  an  appraisement;  so  the  Pennsylvania  statute 
of  1849  provides.  Or  the  owner  may  be  required  to  separate 
the  amount  in  value  of  special  articles  made  exempt  upon 
such  action;  so  the  Massachusetts  statute  requires  in  certain 
cases.8    Or  it  may  be  necessary  that  homestead  should  ac- 

1  The  Pennsylvania  courts  never  in  the  statutes  themselves.  These 

miss  an  opportunity  to  say  that  laws  are  elsewhere  deemed   to  be 

the  exemption  laws  are  for  '  honest  made  for  debtors  and  their  families, 
debtors.'     See   e.   g.   Emerson   v.        2  See  ante,  p.  10,  note  6. 
Smith,  52  Penn.  St.  90.    But  it  is        *  See  Rose  v.  Sharpless,  33  Gratt. 

submitted  that  they  should  find  this  153,  ante,  p.  49. 
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turfy  be  set  off  or  reserved,  before  a  particular  piece  of  land 
can  be  exempted.1  If  then  the  debtor  fails  to  take  the  steps 
required  for  the  benefit  offered  to  him,  it  follows  that  he  loses 
his  right;  *  and  it  may  well  be  urged  under  statute  like  that 
of  Pennsylvania  that  where  the  debtor  has  gone  a  step  further, 
and  disclaimed  all  ownership  of  or  right  over  the  property, 
or  where  he  has  conveyed  away  the  property  and  made  no 
claim  to  it  at  the  time  required  by  law,  he  has  waived  the 
benefit  of  the  statute.8 

In  such  a  case  it  is  clear  enough  that  the  creditor  can  take 
the  property  (assuming  that  it  has  not  passed  to  any  one 
having  a  better  right  than  the  debtor),  regardless  of  the  fact 

1  See  Spoon  v.  Read,  78  N.  Car.  wrought  therein,  not  exceeding  $100 
244;  Gaines  v.  National  Exch.  in  value,  are  exempt  from  attach- 
Bank,  64  Texas,  18;  Nichol  v.  ment.  It  appears  that  R  was  a 
Davidson,  8  Lea,  389;  the  last  case  blacksmith,  and  that  he  had  pur- 
holding  that  a  sale  of  land  in  fraud  chased  iron  worth  $125,  to  be 
of  creditors,  without  reserving  home-  used  and  wrought  in  carrying  on 
stead,  as  required  in  Tennessee,  is  an  his  business.  But  he  did  not  sepa- 
abandonment  of  the  right  in  the  land  rate  from  the  rest  the  part  which 
conveyed,  and  that  the  right  does  he  intended  thus  to  hold  as  exempt, 
not  revest  upon  the  creditors'  having  .  .  .  Nash  v.  Farrington,  4  Allen, 
the  conveyance  set  aside.  See  also  157.  While  the  iron  was  in  this 
Gaines  v.  National  Exch.  Bank,  supra,  condition  R  changed  the  intention 

2  Stevenson  v.  White,  5  Allen,  with  which  he  purchased  it,  and 
148.  See  Pennsylvania  cases,  infra,  determined  to  sell  it  to  the  plaintiff 
In  Stevenson  v.  White,  an  action  fraudulently.  This  change  of  in- 
against  an  officer  for  conversion  tention  took  away  one  of  the  requi- 
of  iron  bars,  the  court  said:  ( The  sites  for  its  exemption,  and  it  was 
sale  of  the  iron  by  R  S  to  the  plain-  delivered  to  the  plaintiff  while  it 
tiff  having  been  without  considera-  was  not  exempt.' 

tion,  and  with  intent  to  defraud  a        s  Nash  v.  Farrington,   4   Allen, 

creditor,  and  the  plaintiff  having  157,  158,  where  it  was  said  that  the 

participated  in  the  fraud,  he  cannot  articles  were  not  set  apart  for  the 

maintain    this    action,    unless     it  use  contemplated  by  the  statute, 

be  on  the  ground  that  R  held  it  'nor  did  the  plaintiff,  after  they 

exempt  from  attachment   by  cred-  were  so  seized,  claim  any  part  of 

iton.     By  Gen.  Sts.  c.   133,    §  32  them  as  exempt  from  execution.' 

(R.  L.  (1902)  c.  177,  §  34,  par.  5),  Compare  cases  in  which  one's  goods 

materials  and  stock  designed  and  have  become  mingled  with  those 

procured  by  a  debtor  and  necessary  of  a  debtor  and  taken  as  the  debt- 

for  carrying  on  his  trade  and  busi-  or's.     Lehman  v.  Kelley,  68  Ala. 

ness,  and  intended  to  be  used  or  192;  supra,  p.  37,  note. 
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that  the  property  might  have  been  exempted;  and  it  follows 
that  no  action  for  the  taking  can  be  maintained  either  against 
the  creditor  or  against  the  officer.1  The  case  stands  as  if  no 
exemption  law  existed  at  all.  This  being  true,  it  is  quite 
unnecessary,  not  to  say  mischievous,  to  put  the  case,  as  is 
done  in  Pennsylvania,  on  the  ground  of  fraud.  It  is  not  that 
the  debtor  has  tried  —  and  it  should  be  observed  that  he  tried 
without  success  —  to  deceive  the  officer  and  perhaps  the 
creditor  that  he  has  lost  his  right;  it  is  that  he  has  not  done 
what  the  statute  required  as  a  condition  to  obtaining  its 
benefits.3 

But  again  it  is  said  that  a  debtor  may  forfeit  his  right  to 
the  benefit  of  the  exemption  law;  *   and  this  finds  some  sup- 

1  Stevenson  v.  White,  5  Allen,  cipline  which  will  go  far  towards 
148;  Nash  v.  Farrington,  4  Allen,  repairing  his  fortunes/  This  is  all 
157.  very  good  morals;  but  the  municipal 

2  The  Pennsylvania  cases  to  the  law  is  not  made  to  teach  morality. 
same  effect  all  put  the  case  on  this  Most  of  the  Pennsylvania  cases 
erroneous  ground  of  fraud.  Dief-  supra  were  rightly  decided;  but 
fenderfer  v.  Fisher,  3  Grant's  Cases,  the  ground  taken  is  mischievous, 
30;  Gilleland  v.  Rhoads,  34  Penn.  as  is  shown  in  such  decisions  as 
St.  187;  Strouse  v.  Becker,  38  Penn.  that  in  Rose  v.  Sharpless,  supra. 
St.  190;  Emerson  v.  Smith,  52  A  very  different  case  is  made  where 
Penn.  St.  90.  See  also  Smith  v.  the  officer  takes  specifically  exempt 
Emerson,  43  Penn.  St.  456;  Rose  property  because  the  debtor  has 
v.  Sharpless,  33  Gratt.  153;  Pratt  v.  kept  non-exempt  property  out  of 
Burr,  2  Biss.  36;  Cassell  v.  Williams,  his  reach.  It  is  rightly  held  that 
12  in.  387.  Indeed  the  matter  of  the  officer  is  liable  in  such  a  case, 
fraud  is  put  on  purely  moral  Megehe  v.  Draper,  21  Mo.  510. 
grounds.  '  It  is  a  hard  thing  doubt-  Contra,  Emerson  v.  Smith,  52  Penn. 
lees,'  says  Woodward,  J.  in  Strouse  St.  90.  The  sheriff  is  employed  to 
v.  Becker,  supra,  and  the  same  find  property  that  is  liable  to  debt; 
learned  judge  delivers  the  opinion  and  he  does  not  discharge  his  duty 
in  the  other  Pennsylvania  cases,  by  taking  something  else,  espe- 
and  always  speaks  to  the  same  ef-  cially  if  he  takes  it  knowing  that  it 
feet,  '  it  is  a  hard  thing  doubtless  is  exempt. 

to  be  strictly  honest  in  such  an         s  Pratt  v.  Burr,  2  Biss.  36,  citing 

emergency,  but  it  is  best  after  all  the  Pennsylvania  cases  supra,  and 

even  for   the  debtor  himself.     If  also  Hewes  v.  Parkman,  20  Pick.  90. 

his   property   be    taken,    his    self-  The  last  case  in  no  way  sustains 

respect  and  conscious  integrity  are  the  proposition;    it  was  a  case  of 

left,  and  he  has  gained  a  moral  dis-  simple  waiver. 
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port  in  the  common  but  inexact  and  dangerous  statement 
that  fraud  vitiates  everything  into  which  it  enters.  It  may 
be  that  a  proper  construction  put  upon  the  language  of  the 
exemption  statute  may  justify  a  rule  of  forfeiture;  but  it  is 
difficult  to  understand  how  the  courts  can  add  to  the  statute 
a  declaration  of  the  kind.  If  the  statute  has  given  the  right 
absolutely,  and  has  not  provided  for  any  forfeiture,  it  cer- 
tainly cannot,  under  any  rule  of  construction,  be  said 
that  the  legislature  intended  to  provide  for  a  forfeiture; 
and  unless  it  can  be  clearly  shown  that  the  legislature 
made  the  law  in  contemplation  of  a  previous  rule  or 
mode  of  dealing  of  the  courts  touching  the  administration 
of  like  legislation,  or  of  some  existing  law  justifying  the 
application  of  a  rule  of  forfeiture,  it  is  hard  to  understand 
how  a  rule  of  the  kind  can  be  tacked  to  the  statute.1 
Besides,  even  if  we  were  to  admit  that  a  contrivance  intended 
merely  to  secure  the  benefit  of  a  legal  right  can  be  regarded  as 
fraudulent,  it  is  an  established  rule  of  law  that  fraud  committed 
after  the  acquisition  of  a  right  cannot  annul  the  right,  apart 
from  agreement.2 

Nor  can  the  case  be  any  better  upon  the  footing  of  waiver.8 
If  the  property  is  already  specifically  or  directly  exempted,  the 
fact  that  the  debtor  attempts  to  conceal  it  from  his  creditor 
can  work  no  waiver,  because  the  concealment  would  not  show, 
actually  or  virtually,  any  purpose  to  forego  the  right  of  ex- 
emption, but  the  contrary,  and  it  would  not  touch  any  existing 

1  Crammen  v.  Bennett,  68  N.  '  Stone  v.  Grubham,  2  Bulst.  225 
Car.  494.  Pearson,  C.  J.:  '  We  can  Weller  v.  Wayland,  17  Johns.  102 
see  no  ground  to  support  the  pod-  Sommerville  v.  Horton,  4  Yerg.  541 
tion  that  an  attempt  to  commit  a  Fulton  v.  Loftis,  63  N.  Car.  393 
fraud  is  a  forfeiture  of  the  debtor's  ante,  p.  2,  note  1 .  But  there  may  be 
homestead;  there  is  no  provision  constructive  fraud  by  '  conduct  sub- 
of  the  kind  in  the  Constitution  or  sequent.'  Ante,  p.  2,  note  1. 
the  statutes.'  See  also  Cox  v.  8  Waiver  will  not  have  a  retro- 
Wilder,  2  Dill.  45;  Vogler  v.  Mont-  active  effect,  so  as  to  affect  exempt 
gomery,  54  Mo.  577,  584;  State  v.  property  previously  aliened.  Wright 
Diveling,  66  Mo.  375.  v.  Smith,  66  Ala.  514. 
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right  of  the  creditor.1    A  man  does  not  waive  a  right  by  faying 
to  hold  it.2 

The  case  can  seldom  be  different  where  the  debtor  has 
made  a  conveyance,  with  intent  to  delay  or  defraud  his  cred- 
itors, to  a- volunteer  or  a  confederate  of  a  quantity  of  person- 
alty in  one  general  mass,  or  a  quantity  of  real  estate  part  of 
which  is  exempt  in  specie  or  in  value.8  Between  the  cred- 
itor and  the  debtor,  whatever  may  be  the  case  between  the 
debtor  and  his  alienee,  every  fraudulent  conveyance  of  the 
debtor,  generally  speaking,  is  void  and  the  property  is  still 
deemed  to  be  in  the  debtor  as  if  no  transfer  had  been  made, 
or  at  least  it  is  so  after  the  transfer  has  been  set  aside;4  the 
nature  of  the  property  or  of  the  transfer  cannot  affect  the  case. 
It  is  therefore  wrong  in  principle,  and  it  certainly  is  mis- 
chievous in  effect,  to  hold  5  that  in  such  a  case  as  that  sug- 

1  Waiver  is  the  intentional  relin-  Boiling  v.  Jones,  67  Ala.  508.     A 

quishment  of  a  known  right,  or  the  good  illustration  may  also  be  seen 

doing  of  acts  to  the  detriment  of  in  Danforth  v.  Beattie,  43  Vt.  138, 

another   (i.  e.  affecting  his  existing  where    a    mortgage    contained    an 

rights)    on    account    of    which    it  exempt  homestead  and  other  land 

would  be  unjust  to  the  latter  to  per-  not  exempt.     A  good  example  of 

mit  the  assertion  of  the  right.    As  personalty  may  be  seen  in  Anderson 

to  the  latter  kind  of  waiver  see  v.  Odell,  51  Mich.  492, 16  N.  W.  870. 

Bigelow,  Estoppel,  633-641,  4th  ed.  Against  the  text  see  Sugg  v.  Till- 

'Patten  v.  Smith,  4  Conn.  450,  man,  2  Swan,  208,  personalty  in  a 

455.  mass.    And  see  Rose  v.  Sharpless, 

8  As  where  a  debtor  makes  a  33  Gratt.  153,  ante,  p.  49.    But  with 

'  fraudulent '    conveyance    of    his  the  first  of  these  two  cases  compare 

dwelling-house,  worth  $1,500,  which  the  later  Tennessee  case  of  McCord 

was  an  exempt  homestead  to  the  v,  Moore,  5  Heisk.  734. 
amount    of   $1,000.     See   Pike   v.         4  Sears  v.  Hanks,  14  Ohio  St.  298; 

Miles,   23   Wis.    164;    Ferguson  v.  McFarland  v.  Goodman,  6  Biss.  Ill, 

Kimber,    27  Minn.   156;    s.  c.   25  116;    Cox  v.   Wilder,   2   Dill.   45; 

Minn.  183;    Matson  v.  Melchor,  42  Smith  v.  Kehr,  ib.  50, 63, 64;  Vogler 

Mich.  477,  4  N.  W.  200;  Edmonson  v.  Montgomery,  54  Mo.  577,  584. 

t.  Meacham,  50  Miss.  34,  51;   Mar-  See  Thomason  v.  Neeley,  50  Miss, 

shall  v.  Sears,  79  Va.  49;   Wood  v.  210;  Shaw  v.  Millsaps,  ib.  380. 
Chambers,    20    Texas,    247,    254;         *  As  was  held  in  Huey's  Appeal, 

Muller  v.  Inderreider,  79  IU.  382;  29  Penn.  St.  219,  approved  in  Dief- 

Sears  v.  Hanks,  14  Ohio  St.  298;  fenderfer  v.  Fisher,  3  Grant's  Cas.  30. 

Buck   v.   Ashbrook,   59   Mo.   200;  In  the  latter  case  it  was  held  that  the 
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gested  the  debtor  has  waived,  forfeited,  or  lost  his  right  to 
the  benefit  of  the  exemption,  unless  that  is  manifestly  the 
meaning  of  the  exemption  law,1  or  unless  it  is  now  too  late  by 
that  law  for  the  debtor  to  claim  the  benefit.  When  the  debtor's 
transfer  is  annulled,  the  exemption  should  be  allowed,  if  de- 
manded.2 a 

Other  reasons  not  touching  the  question  of  construction 
either  of  the  statute  of  Elizabeth  or  of  the  exemption  laws 
fortify  these  considerations,,  not  the  least  of  which  is  this: 
The  creditor  is  compelled  to  treat  the  transfer  as  invalid, — 
as  not  affecting  his  rights,  —  as  if  it  had  not  been  made; 
but  if  it  had  not  been  made,  he  could  have  had  no  claim  upon 
the  actually  exempt  property.  Can  he  then  treat  the  transfer 
as  invalid  against  his  rights  and  yet  as  having  conferred  rights 
upon  him?  This  reasoning  has  been  taken  in  some  of  the 
cases.8  Thus  in  the  first  case  cited  it  was  held  that  creditors, 
after  having  had  a  deed  of  their  debtor  set  aside  as  in  fraud 
of  their  rights,  could  not  upon  execution  under  the  decree 
set  up  the  deed  as  a  bar  to  the  debtor's  assertion  of  his  right 
to  have  a  homestead  reserved  out  of  the  sale. 

Similar  considerations  touch  the  question  of  rights  of  dower 
in  non-exempt  lands  conveyed  by  a  debtor  in  fraud  of  his 

debtor  had  made  his  claim  too  late,  as   void;    no   one   may   blow   hot           v 

Sed  quaere.    See  Sears  v.  Hanks,  14  and  cold  at  the  same  time.                         * 

Ohio  St.  298;    Miller  to.  Sherry,  2  2  See  cases  in  note  3,  p.  59.    If 

Wall.  237.  the  debtor  does  not  demand  it,  his 

1  See  Currier  v.  Sutherland,   54  grantee  cannot.    Currier  v.  Suther- 

N.  H.  475,  486,  487,  and  Edmonson  land,  54  N.  H.  475. 

t>.  Meacham,   50  Miss.  34,  among  s  Sears  v.  Hanks,  14  Ohio  St.  298; 

other  cases,  as  to  the  necessity  of  Cox  i>.  Wilder,  2  Dill.  45;    McFar- 

continued   occupancy,   to  which  a  land  v.  Goodman,  6  Biss.  Ill,  115. 

transfer  has  put  an  end.    But  that  So  in  cases  of  dower  in  conveyances 

cannot  be  material  in  favor  of  a  in   fraud    of    creditors.     Robinson 

creditor    who    treats    the    transfer  v.  Bates,  3  Met.  40,  42;  Richardson 

v.  Wyman,  62  Maine,  280. 

°  First  Nat.  Bank  v.  Kennedy,  113  Ala.  279,  21  So.  387.  First  Nat.  Bank 
v.  Rhae,  155  111.  434,  40  N.  E.  55.  Contra,  Williams  v.  Wilkinson,  81 
Miss.  503,  33  So.  282. 
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creditors;   the  widow  will  be  entitled  to  her  dower  if  the  con- 
veyance is  annulled.0      And  the  same  grounds  may  be  taken 
as  in  regard  to  the  foregoing  cases;  (1)  the  statute  of  Elizabeth 
cannot  be  construed  as  enlarging  the  rights  of  creditors;  (2) 
the  deed  must  be  treated  by  the  creditors  as  invalid,  and  the 
title  being  considered  back  (or  still)  in  the  debtor,  the  wife's 
right  of  dower  attaches  as  if  nothing  had  been  done;   (3)  cred- 
itors cannot  treat  the  deed  as  invalid   against  themselves 
and  as  at  the  same  time  conferring  rights  upon  them.1     It 
follows  that,  so  far  as  the  matter  stands  between  creditors 
and  the  widow  of  the  grantor,  she  is  entitled  to  her  dower 
notwithstanding  the  fact  that  she  released  the  same  when  her 
husband  conveyed.2    Nor  in  principle  can  it  make  any  differ- 
ence that  the  wife  may  have  participated  in  her  husband's 
purpose  to  delay  or  defraud  his  creditors;   though  it  may  be 
that  the  Pennsylvania  courts  would  not  agree  to  this.8    Of 
course  if  the  conveyance  in  fraud  of  creditors  was  made  before 
the  marriage  the  widow  cannot  claim  dower  upon  the  creditors' 
impeachment  of  the  deed.4 

18ee  the  last  two  cases  cited.  [Bohannon  v.  Combs,  97  Mo.  446, 

'Robinson  v.  Bates,  3  Met.  40;  11  S.  W.  232.    But  it  has  been  held 

Richardson  v.  Wyman,  62  Maine,  otherwise  when  a  conveyance  has 

280;    Woodworth  v.  Paige,  5  Ohio  been  set  aside  after  the  death  of  the 

St.  70;  Mattill  v.  Baas,  89  Ind.  220;  debtor,    and    dower    attaches    by 

Eetchum   v.  Schicketanz,  73  Ind.  statute  only  to  lands  of  which  the 

137;    Munger  v.  Perkins,  62  Wis.  husband  "dies  seised."     Bond  v. 

499,  22  N.  W.  511;    Malloney  v.  Bond,  16  Lea  306.] 
Horan,  49  N.  Y.    Ill;    Porter  v.        s  Would  the  Pennsylvania  courts 

Lasear,   109  U.  S.  84;    Lowry  v.  hold  that  dower  was  only  for  honest 

Fisher,  2  Bush,  70,  78;  Dugan  v.  widows?    Dower  in  this  connection 

Massey,  6  Bush,  81;     Lockett   v.  is  sometimes  compared  with  rights 

James,  8  Bush,  28;  Cox  t\  Wilder,  of  exemption;  but  the  resemblance 

2  Dill.  45;    Blain  v.  Harrison,  11  is  very  superficial. 
HL  384;    Morton  v.  Noble,  57  HI.        4  Whithed  v.   Mallory,   4  Cush. 

176;  Summers  v.  Babb,  13  IU.  483.  138;  Gross  v.  Lange,  70  Mo.  45.    So 

•  Matthews  v.  Thompson,  186  Mass.  14,  71  N.  E.  93;  Bealey  v.  Blake, 
153  Mo.  657,  55  S.  W.  288;  Howell  v.  Thompson,  95  Tenn.  396,  32  S.  W. 
309,  and  Tennessee  cases  cited;  Huntsicker  v.  Crocker,  135  Wis.  38,  115 
N.  W.  34a 
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In  some  of  the  authorities  the  question  of  the  widow's  rights 
has  been  complicated  by  other  facts.    Thus  the  husband  has 
in  the  first  place  made  or  caused  to  be  made  a  conveyance  of 
the  property  in  question  to  his  wife,  and  then  both  together 
have  conveyed  to  a  third  person;    or  the  husband  has  con- 
veyed to  a  third  person,  the  wife  releasing  dower,  and  then 
the  grantee  has  reconveyed  the  estate  to  the  wife;  —  both  con- 
veyances being  afterwards  set  aside  as  in  fraud  of  the  husband's 
creditors.    In  such  cases  it  has  been  argued  that  there  has  been 
a  merger  in  the  wife,  by  the  conveyance  to  her,  of  her  dower  in 
the  fee;    the  dower  right  thus  being  lost,  and  not  being  re- 
vived by  the  act  of  the  creditor  in  procuring  the  conveyances 
to  be  set  aside.     But  the  courts  have  answered  this  specious 
reasoning  by  showing  that  there  can  be  no  merger  where  the 
estates  are  not  concurrent  but  successive,  or  where  the  greater 
estate  is  invalid  and  is  subsequently  avoided.1 

The  question  whether  the  widow  can  claim  dower  against 
the  grantee  in  a  fraudulent  conveyance  by  her  husband  with 
release  of  dower  is  not  so  easily  disposed  of;  though  courts 
have  not  hesitated  to  pronounce  in  her  favor  on  this  ques- 
tion as  well  as  on  the  questions  just  referred  to.2  One  se- 
rious difficulty  in  the  way  of  the  rule  is  that  the  widow  is 
estopped  by  her  release  of  dower  to  claim  against  her  re- 
leasee; 8  that  is,  she  has  solemnly  parted  with  her  interest, 
and  though  her  act  does  not  operate  by  way  of  grant,  it  oper- 

where  a  conveyance  is  made  for  the  the  inclination   of  the   court   was 

purpose  of  defeating  an  intended  towards  the  widow.    But  see  Cox  v. 

wife  of  dower.    Jones  v.  Roberts,  65  Wilder,  2  Dill.  40,  45;   Robinson  p. 

Maine,  273,  citing  Baker  v.  Chase,  Bates,  3  Met.  40,  42.    [See  Stewart 

6  Hill,  482,  and  Rowland  v.  Row-  v.  Johnson,  3  Harr.  (Del.)  87,  90.] 

land,  2  Sneed,  543.     See  however  In  the  last  case  the  question  is  only 

King  v.  King,  61  Ala.  479.  stated. 

1  Richardson  v.  Wyman,  62  8  Cox  v.  Wilder,  supra;  Stearns 
Maine,  280;  Mallory  v.  Horan,  12  v.  Swift,  8  Pick.  532;  Usher  v.  Rich- 
Abb.  Pr.  n.  s.  289.  ardson,  29  Maine,  415;    Farley  v. 

2  Lockett  v.  James,  8  Bush,  28;  Eller,  29  Ind.  322.  See  Lothrop  v. 
Woodworth  v.  Paige,  5  Ohio  St.  70,  Foster,  51  Maine,  367, 

where  the  point  was  not  decided,  but 
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ates  just  as  effectually  against  her  by  estoppel.  Now  it  is 
no  answer  to  this,  it  seems,  that  the  husband's  conveyance 
was  in  fraud  of  his  creditors  and  that  the  grantee  is  a  vol- 
unteer or  a  participant  in  the  fraud,  unless  misrepresentation 
or  some  other  kind  of  fraud  was  practised  upon  the  wife.  If 
she  was  imposed  upon  by  fraud  in  the  transaction,  her  release 
is  not  binding;  if  she  was  not,  the  mere  fact  that  creditors 
have  had  the  deed  set  aside  cannot  help  her  against  the  grantee. 
When  it  is  said  that  creditors  may  procure  the  conveyance 
to  be  annulled,  the  meaning  is,  annulled  so  far  as  their  rights 
are  concerned,  not  annulled  for  all  purposes.  The  conveyance 
is  good  between  the  grantor  and  his  grantee,1  though  with- 
out consideration;  and  if  the  wife,  not  herself  being  the  victim 
of  any  fraud,  has  lawfully  released  dower,  the  conveyance 
must  be  good  against  her.  If  the  deed  has  not  been  disturbed 
by  the  husband's  creditors,2  the  case  of  the  widow's  claims 
against  the  grantee  becomes  still  more  doubtful.  The  situa- 
tion between  the  widow  and  a  later  grantee  of  the  dowable 
land  sold  on  behalf  of  the  husband's  creditors  would  be  quite 


1  Zuver  v.  Clark,  104  Penn.  St. 
222;  Bonesteel  v.  Sullivan,  ib.  9; 
Harvey  v.  Varney,  98  Mass.  118; 
Brown  r.  Thayer,  12  Gray,  1 ;  Perry 
v.  Hayward,  12  Cush.  344;  Murphy 
p.  Marland,  8Cush.  575,  577;  Water- 
bury  v.  Westervelt,  9  N.  Y.  598; 
York  v.  Merritt,  80  N.  Car.  285; 
Roberts  v.  Lund,  45  Vt.  82;  Horn  v. 
Star  Foundry  Co.  23  W.  Va.  522; 
Davy  v.  Kelley,  66  Wis.  452,  and 
cases  cited;  Ruckman  v.  Ruckman, 
32  N.  J.  Eq.  259;  Schuman  v.  Ped- 
dicord,  50  Md.  560;  Butler  v.  Moore, 
73  Maine,  151;  Curtis  v.  Price,  12 
Ves.  103,  106;  Bessey  v.  Windham, 
6  Q.  B.  166;  Robinson  v.  McDonel, 
2  Best  &  S.  134;  Smith  v.  Cherrill, 
L.  R.  4  Eq.  390;  Tanqueray  v. 
Bowles,  L.  R.  14  Eq.  151,  157; 
French  v.  French,  6  De  G.  M.  &  G. 


95,  103.  In  Curtis  v.  Price  Sir 
Wm.  Grant  said  of  a  voluntary 
settlement:  '  A  settlement  of  this 
kind  is  void  only  as  against  cred- 
itors; but  only  to  the  extent  in 
which  it  may  be  necessary  to  deal 
with  the  estate  for  their  satisfaction, 
it  is  as  if  it  had  never  been  made. 
To  every  other  purpose  it  is  good. 
Satisfy  the  creditors,  and  the  settle- 
ment stands.  [See  further  p.  492 
and  notes.]  The  conveyance  is 
also  good  between  either  party  and 
a  stranger.  Bessey  v.  Windham, 
supra.  Or  against  the  assigns  of  the 
parties.  Robinson  v.  McDonel, 
supra.  So  of  an  assignment  of 
goods.  '  Bessey  v.  Windham,  supra. 
2  As  in  Woodworth  v.  Paige, 
supra. 
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different.  Such  grantee  would  take  under  the  debtor,  and  not 
under  the  prior  fraudulent  conveyance,  and  thus  the  claim  of 
the  widow,  now  relieved  of  the  estoppel,  would  be  let  in. 

§  5.  Choses  in  Action:    Lord  Hardwicke  and  Lord 

Thurlow. 

The  words  '  lands  and  tenements/  and  '  goods  and  chattels/ 
have  been  the  subject  of  special  examination  without  regard 
to  exemption  laws,  dower,  or  the  like  matters  considered  in 
the  pages  preceding.  Apart  from  the  cases  just  under  con- 
sideration does  the  statute  of  Elizabeth,  as  construed,  cover 
all  kinds  of  property?  *  Since  the  passage  of  the  statute  there 
has  been  much  change  in  the  law  in  regard  to  property  sub- 
ject to  the  claims  of  creditors.  Copyholds,  choses  in  action, 
and  money,  formerly  beyond  the  reach  of  creditors,  are  now 
within  their  reach;  while  the  statute  of  Elizabeth  remains 
unchanged.  How  has  the  change  operated  in  regard  to  that 
statute? 

The  words  above  quoted  do  not  stand  alone;  the  statute 
prohibits  alienations  with  '  intent  to  hinder,  delay,  or  defraud 
creditors.'  Now  these  latter  words  are  just  patient  of  a 
meaning  different  from  that  of  such  words  as  '  alienations  in 
fraud  of  creditors; '  and  we  have  seen  that  some  courts  have, 
in  point  of  fact,  acted  upon  such  an  idea,  overturning  aliena- 
tions made  by  debtors  with  intent  to  hinder  or  defraud  their 
creditors  where  the  property  conveyed  was  not  otherwise  sub- 
ject to  the  claims  of  creditors.  The  matter  was  taken  liter- 
ally; creditors  may  not  have  been  defrauded  because  they 
had  no  rights  in  respect  of  the  property,  but  there  was  an 
'  intent '  to  defraud  them,  and  that  was  enough.  We  have 
seen  that  this  view  still  obtains  in  some  courts,  in  its  appli- 
cation to  exemption  laws. 

1  An   author   may   transfer   his  hands  of  the  author  himself.    Dart 

unpublished  manuscripts  with  in-  v.  Woodhouse,  40  Mich.  399;  ante, 

tent  to  defeat  his  creditors,  because  p.  42,  note, 
they  could  not  be  reached  in  the 
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There  is  just  as  much,  and  just  as  little,  ground  for  apply- 
ing this  view  of  the  statute  generally  as  for  applying  it  to 
cases  of  alienation  of  property  exempted  by  law  from  the 
claims  of  creditors.  Choses  in  action  furnish  a  case  in  point. 
Assuming  that  these  were  beyond  the  reach  of  creditors  in 
the  hands  of  their  debtors,  as  they  formerly  were,  would  a 
transfer  of  such  property  by  a  debtor  with  intent  to  defraud 
his  creditors  be  within  the  statute  of  Elizabeth?1  In  the 
time  of  Lord  Hardwicke  the  Court  of  Chancery  did  not  hesi- 
tate to  give  the  creditor  its  aid  in  such  cases;  in  the  time  of 
Lord  Thurlow  the  Court  of  Chancery  pointedly  refused  to  do 
so,  and  Lord  Thurlow  effectually  turned  the  tide  against  his 
greater  predecessor. 

What  is  the  explanation?  Was  there  a  conflict  between 
Lord  Hardwicke  and  Lord  Thurlow  in  regard  to  the  con- 
struction, or  the  principle  of  construction,  of  the  statute  of 
Elizabeth?  Did  Lord  Hardwicke  affirm  and  Lord  Thurlow 
deny  the  rule  of  liberal  construction,  or  its  application  to  the 
case?  Fortunately  these  questions  can  be  answered  in  the 
negative.  '  Fortunately/  we  say,  for  it  would  be  a  serious 
matter  if  it  should  appear  that  the  rule,  or  even  its  applica- 
tion, had  been  doubtful  and  unstable,  as  indeed  a  first  glance, 
nay,  the  very  language  sometimes  of  the  courts,2  might  lead 
us  to  infer.    The  case  at  bottom  stands  thus:  — 

Sir  Wm.  Fortescue,8  Lord  Hardwicke,4  and  Lord  Northing- 
ton,5  all  held  that  choses  in  action  (Lord  Northington  holding 

1  Copyholds  furnish  another  case  Conveyances,  18,  2d  ed.  But  copy- 
in  point.  These  were  not  in  the  holds  were  not  the  subject  of  con- 
time  of  Sir  Lloyd  Kenyon  subject  troversy,  as  were  choses  in  action. 
to  tfce  claims  of  creditors;  upon  2  See  infra,  p.  69,  note, 
alienation  with  intent  to  defraud,  s  Taylor  v.  Jones,  2  Atk.  600 
were    they  within   the   statute   of  (1743). 

Elisabeth?    It  was  held  they  were  4  King  v.  Dupine,   2  Atk.   603, 

not.     Mathews   v.  Feaver,   1  Cox,  note  (1744). 

278.    They  are  now  liable   to  exe-  5  Partridge  v.  Gopp,  1  Eden,  163; 
cution,  and  the  statute  opens  to  .  s.  c.  2  Amb.  596  (1758). 
receive    them.      May,     Fraudulent 
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it,  rather,  of  money,1  which  stood  upon  the  same  footing), 
though  not  liable  to  execution  at  law  or  in  equity,  were  capa- 
ble of  being  reached  in  equity,  and  hence  could  be  pursued 
by  creditors  into  the  hands  of  volunteers,  purchasers  with 
notice,  or  fraudulent  grantees.2  None  of  these  judges  said 
that  the  statute  of  Elizabeth  had  enlarged  the  substantive 
rights  of  creditors.  Sir  Wm.  Fortescue  said  indeed  that  it 
was  a  standing  rule  of  the  court  that  transfers  of  choses  in 
action  with  intent  to  hinder  creditors  were  '  always  looked 
upon  as  fraudulent  and  within '  the  statute  of  Elizabeth;  but 
he  said  nothing  to  indicate  that  this  was  matter  of  construc- 
tion, and  his  statement  probably  means  that  it  was  a  rule  of 
the  court  that  choses  in  action  could  be  subjected  to  the  claims 
of  creditors. 

The  case  decided  by  Lord  Hardwicke,  just  cited,  may  be 
stated  with  profit.  D  was  entitled  to  the  reversion  of  four 
annuities,  after  the  deaths  of  certain  persons;  the  annuities 
being  vested  in  trustees  for  all  the  parties  interested.  The 
plaintiff  having  obtained  a  judgment  at  law  against  D,  now 
filed  her  bill  against  him  and  the  trustees  and  others.  After 
answer  she  filed  a  supplemental  bill,  stating  that  a  fieri  facias 
had  been  issued  upon  her  judgment,  and  that  the  sheriff  had 
seized  the  reversion  of  annuities,  and  had  made  an  assign- 
ment of  them  to  W  in  trust  for  herself;  that  wishing  to  have 
the  assignment  registered,  she  had  applied  to  the  proper  offi- 
cer, who  refused  her  request  on  the  ground  that  she  had  not 
acquired  the  right.  The  bill  therefore  prayed  that  the  plaintiff 
might  have  the  reversion  of  the  annuities  sold  and  her  judg- 
ment satisfied  out  of  the  proceeds.  The  defendants  sub- 
mitted whether  the  sheriff  could  seize  the  reversion  and  make 
the  assignment.  Lord  Hardwicke  decreed  that  the  bill  should 
be  taken  for  confessed  against  D,  and  that  the  trustees  and 
W  should  assign  all  the  reversionary  interest  in  the  annuities 

1  Partridge  v.  Gopp,  supra.  creditor  had  a  lien.   Taylor  v.  Jones* 

2  It   mattered   not  whether  the      supra. 
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to  the  plaintiff.  There  is  no  mention  of  the  statute  of  Eliza- 
beth in  the  case;  it  clearly  was  not  a  case  of  construction. 

Another  case '  before  Lord  Hardwicke  may  be  stated. 
Judgment  on  a  bond  for  £1,500  had  been  rendered,  and 
the  sheriff  had  returned  '  nulla  bona.'  Thereupon  the  plain- 
tiff brought  a  bill  to  have  satisfaction  out  of  certain  stocks 
held  by  trustees  for  the  defendant.  Had  the  plaintiff  gone  no 
further,  his  bill  to  subject  the  stock  would,  the  reporter  adds 
in  a  '  N.  B.,'  have  been  proper;  but  he  took  out  a  capias  ad 
satisfaciendum,  and  Lord  Hardwicke  held  that  this  amounted 
to  a  satisfaction  of  the  debt  which  equity  would  not  disturb. 
Nothing  is  said  about  the  statute  of  Elizabeth. 

In  the  face  of  these  cases  one  may  well  marvel  to  hear 
Lord  Thurlow  ask,  '  Is  there  any  case  where  a  man  having 
stock  in  his  own  name  has  been  sued  for  the  purpose  of  hav- 
ing it  applied  to  satisfy  creditors?  ' 3  But  it  must  not  be  sup- 
posed that  Lord  Thurlow  took  some  special  view  of  the  con- 
struction of  the  statute.  He  said  nothing  about  that,  but 
took  the  position  that  choses  in  action  could  not  be  reached 
by  creditors  either  at  law  or  in  equity;  the  courts  could  not 
touch  or  apply  anything  that  could  not  be  reached  in  the 
hands  of  the  debtor  by  process  of  execution. 

The  statute  had  not  enlarged  the  rights  of  creditors;  and 
the  result  followed  of  course  that  a  debtor  could  dispose  of 
his  choses  in  action  at  pleasure,  whatever  his  purpose.  He 
might  give  them  away  though  himself  insolvent;  he  might 
lay  them  out  in  the  purchase  of  property  for  another;  he 
might  dispose  of  them  with  intent  to  defraud  his  creditors; 
nothing  of  the  kind  was  prohibited  \>y  the  statute,  for  nothing 
of  the  kind  could  prejudice  his  creditors.8    The  property  was 

1  Horn  v.  Horn,  1  Amb.  79  (1749) .     v.  Dodd,  Craig  &  P.  100;  McCarthy 

2  Dundas  v.  Dutens,  1  Ves.  jr.  196  v.  Goold,  1  Ball  &  B.  387;  Murphy 
(1790).  v.  Marland,  8  Cush.  575.    So  in  re- 

9  Dundas  v.  Dutens,  supra;  Rider  gard  to  money;  and  that  was  not 
v.  Kidder,  10  Ves.  360;  Sims  v.  *  goods  and  chattels '  within  the 
Thomas,  12  Ad.  &  £.  536;  Norcutt     Bankruptcy  Act,  1  Jac.  1,  c.  15. 
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exempt  at  law  and  in  equity.  One  exception  or  qualifica- 
tion to  the  rule  was  admitted;  during  the  lifetime  of 
the  debtor  choses  in  action  could  not  be  reached,  but 
after  his  death  it  was  conceded  to  be  otherwise.  Then 
his  creditors  might  reach  all  his  personal  property  of  every 
kind,  under  the  jurisdiction  of  equity  for  the  administration 
of  estates.1 

The  same  result,  it  may  be  remarked,  came  about  under 
the  old  English  bankruptcy  and  insolvent  debtors'  acts, 
in  regard  to  choses  in  action,  during  the  lifetime  of  the 
debtor.  Under  these  acts  it  was  uniformly  held  that  all 
the  property  of  the  debtor,  including  choses  in  action,  was 
applicable  to  the  payment  of  his  debts.3  Yet  these  statutes 
had  made  use  of  the  same  words  '  goods  and  chattels '  used 
in  the  statute  of  Elizabeth;  so  that  a  creditor  in  bankruptcy 
proceedings  had  for  a  time  greater  rights  than  a  creditor  as 
creditor. 

In  regard  to  the  statute  of  Elizabeth  however  Lord  Thur- 
low  would  probably  have  agreed  with  Lord  Hardwicke  that  the 
statute  should  be  liberally  construed;  neither  judge  in  point  of 
fact  spoke  of  construction  or  interpretation.  So  far  as  any 
question  of  construction  was  involved  in  the  case  before  Lord 
Thurlow,8  the  rule  might  have  been  stated  in  language  to 
which  Lord  Hardwicke  would  not  have  objected,  to  which 
rather  he  would  have  entirely  assented;  to  wit,  that  the 
words  '  goods  and  chattels,'  in  view  of  their  connection,  re- 
ferred to  personalty  which  a  creditor  could  reach,  and  that 
only.     Lord  Hardwicke  said  that  choses  in  action  could  be 

Ex  parte  Shorland,  7  Ves.  88;    Ex         x  Norcutt  t?.  Dodd,  Craig  &  P. 

parte  Smith,  1  Rose,  210;  Kensing-  100;   Rider  v.  Kidder,  10  Vee.  300, 

ton  v.  Chantler,  2  Maule  &  S.  36.  369. 

It  may  be  remarked  that  the  word         2  Norcutt  t?.  Dodd,  Craig  &  P. 

'  bond 8,'  in  the  general  prohibition  100. 

of  the  statute,  means  bonds  exe-         *Dundas  v.  Dutens,  1  Ves.  jr. 

cuted   by   the   debtor,   not   bonds  196. 

which  are  his  property. 
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reached  by  creditors,  and  he  showed  how;  *  Lord  Thurlow 
said  they  were  exempt.2 

1  So  in  Peorod  v.  Morrison,  2  was,  whether  bonds  in  the  hands  of 
Penn.  130:  '  Although  Mitchell  a  debtor  were  in  any  way  liable 
could  not  collect  his  debt  by  fieri  for  debt;  if  they  were  not,  of  course 
facias  and  levy,  as  a  chose  in  action  they  were  not  within  the  statute 
is  not  the  subject  of  execution,  yet  of  Elisabeth. 

satisfaction  might  have  been  ob-  Our  courts  too  have  sometimes 

tained  by  compelling  Morrison  to  misunderstood  the  matter,  from  the 

assign  for  the  benefit  of  creditors.'  opposite  point  of  view,  supposing 

Rogers,  J.  quoted  in  Elliott's  Ap-  that   Lord  Thurlow   laid   down  a 

peal,  50  Penn.  St.  75.  narrow    and    therefore    erroneous 

2  There  is  reason  to  think  that  it  rule  of  construction.  In  Catchings 
is  in  part  at  least  due  to  a  confusion  v.  Manlove,  39  Miss.  655,  the  court 
upon  this  point  that  Lord  Thurlow  says:  '  The  statute  has  generally 
came  to  be  followed  in  England;  received  a  liberal  construction  .  .  .; 
the  earlier  rule  being  taken  for  a  but  to  restrict  its  operation  to 
rule  of  construction,  and  so  was  cases  of  fraudulent  gifts  and  convey- 
held  unsound.  Fortescue,  M.  R.  ances  of  such  property  as  might 
said  in  Taylor  v.  Jones,  2  Atk.  600,  be  seized  under  execution  would 
601,  that  a  gift  of  stock  was  '  within  be  to  destroy  its  beneficial  effect.' 
13  Elis.  c.  5; '  which  is  perfectly  See  also  Pinkerton  v.  Manchester 
true  if  stock  in  the  hands  of  the  R.  Co.  42  N.  H.  424  ('  We  are  satis- 
debtor  could  be  reached,  of  which  fied  that '  stock  '  comes  within  the 
he  says  nothing.  But  the  language  provisions  of  the  statute  of  13  Elis. 
of  the  court  caused  Lord  Eldon  to  c.  5 ') ;  Elliott's  Appeal,  50  Penn. 
say  that  the  M.  R.  got  at  stock  St.  75  ('  "  Goods  and  chattels  "  in- 
through  a  doctrine  '  very  difficult  elude  life  insurance  policies '). 

*o  maintain.'  Rider  v.  Kidder,  10  It  is  a  matter  only  of  historical 
Ves.  360,  369.  That  is,  it  seems,  interest  whether  in  the  time  of  the 
Lord  Eldon  supposed  that  Sir  Wm.  statute  itself  choses  in  action  and 
Fortescue  had  treated  stock,  before  money  could  be  reached  by  cred- 
beyond  the  reach  of  creditors,  as  itore,  without  the  process  of  out- 
brought  within  their  reach  by  the  la  wry.  It  was  a  '  standing  rule ' 
statute  of  Elisabeth;  a  construction  of  equity  in  Lord  Hardwicke's  time, 
1  difficult  to  maintain.'  So  later  as  we  have  seen,  that  such  property 
Lord  Denman,  speaking  of  a  trans-  could  be  subjected  to  debts;  but 
fer  of  bonds,  more  clearly  still  says:  how  long  standing?  This  we  do 
*  The  question  is  whether  they  are  not  know;  but  it  may  be  not  with- 
"  goods  and  chattels"  within  the  out  point  to  .refer  to  the  statute 
meaning  of  stat.  13  Eliz.  c.  5.'  of  50  Edw.  3,  quoted  ante,  p.  11, 
And  '  Lord  Eldon  appears  to  have  in  which  we  are  told  in  picturesque 
been  of  opinion  that  stock  was  not  language  that  debtors  who  had 
within  the  statute  of  Elizabeth.'  inherited  property  were  wont,  after 
8ims  v.  Thomas,  12  Ad.  &  E.  536,  having  given  '  all  their  tenements 
554.     Whereas  the  true   question  and   chattels  to  their  friends,'  to 
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Lord  Hardwicke  then  did  not  hold  that  the  statute  could  be 
construed  as  creating  new  substantive  rights;  though  it  is 
plain  in  principle  that  it  did  authorize  any  remedy,  though 
new,1  necessary  to  make  it  effectual.  No  judge  entitled  to 
speak  with  anything  more  than  local  authority  has  ever  held 
that  the  statute  of  Elizabeth  conferred  any  right  of  substan- 
tive law  upon  a  creditor  against  his  debtor's  assignee  or  trans- 
feree 2  which  the  creditor  did  not  have  against  his  debtor. 

The  existing  law  of  England,  under  which  creditors  may 
annul  alienations  of  choses  in  action  by  a  debtor,  is  due  im- 
mediately to  statute,8  by  which  choses  in  action  (such  as 
bonds  4  and  bank  notes,6  bills  of  exchange  and  promissory 
notes  •  and  other  securities,7  shares  of  stock,8)  and  money,9 are 
made  liable  to  execution;    the  statute  of  Elizabeth  opening 

betake    themselves    to    privileged  'That  is,  apart  from  the  very- 
places  and  there  live  '  in  great  state  fact  that  the  creditor  had  a  right 
on  other  goods.1     The  place  pro-  under  the  statute  to  proceed  against 
tected  the  debtor  from  arrest;   the  the  transferee;  whether  that  was  a 
'  other  goods '  were  apparently  ex-  new  right  at  all  was  considered  in 
empt,   certainly   beyond   reach,  —  the  preceding  chapter, 
what  were  they?     Evidently  not  8  1  A  2  Vict.  c.  110. 
beasts  of  the  plough  or  implements  4  Bonds  were  not  within  the  law 
of  industry.     Perhaps   they  were  so  late  as  the  time  of  Lord  Den- 
only  the  borrowed  goods   of  the  man.    Sims  v.  Thomas,  12  Ad.  &  E. 
'  friends,'    still    the    property    of  536. 
the  lenders,  though  that  does  not  $  1  &  2  Vict.  c.  110. 
seem  probable.  6  Edwards  v.  Cooper,  11  Q.  B.  33. 

1  As  to  changes  in  the  law  in  mere  7  1  <fe  2  Vict.  c.  1 10. 

modes  of  relief,  the  English  Court  of  8  Under  insolvency  laws,  where 

Chancery  has  said:  '  We  think  that  stock  was  held  '  goods  and  chattels.' 

it  makes  no  difference  that  by  a  Ex  parte  Vallence,  2  Deac.  354; 

subsequent  improvement  or  alter-  Brown  v.  Bellaris,  5  Madd.  53. 

ation  in  the  law  a  better  or  more  •  Barrack  v.  McCulloch,  3  Kay 

effectual   or   a   different   mode   of  &  J.  110.    Contra  in  Lord  Eldon's 

affecting  the  property  by  way  of  and     Lord     Ellenborough's    time, 

execution  has  been  created,  or  that  Ex  parte  Shorland,  7  Ves.  88;   Ex 

the  plaintiff  has  resorted  to  it  rather  parte  Smith,  Rose,  210;    Kensing- 

than  to  the  mode  which  was  alone  ton  v.  Chantler,  2  Maule  &  S.  36. 

in  force  when  the  deed  was  exe-  Contrary  to  the  older  cases,  money 

cuted.'     Knight   Bruce,    L.   J.   in  may  now  be  followed,  though  it  has 

Blenkinsopp  v.  Blenkinsopp,  1  De  no  ear-mark.     Knatchbull  v.  Hal- 

Q.  M.  &  G.  495.  lett,  13  Ch.  D.  696. 
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accordingly.  But  this  is  itself  a  matter  of  interest  in  the 
study  of  the  rule  of  construction.  It  was  not  necessary  to 
amend  that  statute;  the  rule  was  that  creditors  could  pursue 
property  which  was  subject  to  execution,  and  the  statute  of 
Elizabeth  opened  of  itself  to  the  benefits  created.  The  prin- 
ciple suggested  is  general.1 

In  this  country,  too,  it  is  hardly  necessary  to  say,  choses 
in  action  are  almost  everywhere  subject  to  the  claims  of  cred- 
itors.2 In  some  states,  as  in  New  York,  the  result  was  reached 
without  the  aid  of  legislation,  under  the  influence  of  the  opin- 
ion of  Chancellor  Kent;  *  in  others,  and  more  generally,  the 
question  has  been  set  at  rest  by  legislation.4  But  the  result 
has  generally  been  reached  on  the  one  hand  without  strain- 
ing the  rule  of  construction  and  on  the  other  without  legislative 
enlargement  of  the  statutes  against  fraudulent  conveyances. 
Those  courts  which  have  followed  Chancellor  Kent  have  held, 
with  Lord  Hardwicke  and  his  contemporaries,  that  equity 
could  subject  choses  in  action,  though  it  could  not  reach 
them  by  execution;  the  courts  of  states  in  which  the 
subjects  of  execution  have  been  enlarged   by  statute  have 

1  Choees  in  action  received  as  the  accordingly;    and  his  decision  was 

proceeds  of  a  fraudulent  convey-  affirmed  by  the  Court  of  Errors. 

ance  may  be  taken  by  the  grantor's  Hadden  v.  Spader,  20  Johns.  554, 

creditors.    Barrack  v.  McCulloch,  3  subjecting  stock  to  the  claims  of 

Kay  &  J.  110,  117,  118;  French  v.  creditors.    See  also  Drake  v.  Rice, 

French,  6  De  G.  M.  &  G.  95.  130  Mass.  410;   Catchings  v.  Man- 

3  In  Indiana  the  courts  have  fol-  love,  39  Miss.  655. 
lowed  the  rule  of  Lord  Thurlow.         4  In  some  states,  as  in  Massa- 

Keightley  v.   Walls,   27  Ind.   384;  chusetts,  legislation  was  necessary 

Scott  v.  Indianapolis  Wagon  Co.  48  because  of  the  want  of  any  general 

Ind.   75.     [See   also   Beckwith   v.  jurisdiction   in   equity.     See   such 

Burrough,  14  R.  I.  366  (shares  of  cases  as  Howe  v.  Bishop,  3  Met.  26, 

stock).]  28;    Murphy  v.  Marland,  8  Cush. 

3  Bayard  v.  Hoffman,  4  Johns.  575,   577;    Hamilton  v.   Cone,   99 

Ch.  452.   In  this  case  all  the  authori-  Mass.  478.    But  now  see  Mass.  R.  L. 

ties  are  reviewed,  but  it  was  not  c.    178,    §1;     Hamilton   v.    Cone, 

necessary  to  decide  the  question,  supra;    Drake  v.  Rice,   130  Mass. 

Chancellor  Kent  clearly  indicated  410.    Further  see  1  Story's  Equity, 

his  preference  for  the  old  English  pp.  26-29,  *  13th  ed.  as  to  changes 

rule.     Shortly  afterwards  he  ruled  generally  in  equity  jurisdiction. 
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held,  as  in  England,  that  this  was  enough  to  open  the  statute 
of  Elizabeth. 

But  the  matter  has  not  stopped  here.  It  is  held  not  only 
that  equity  will  subject  choses  in  action  in  general,  but  that 
it  will  subject  new  kinds  of  choses,  unknown  in  the  time  of 
Elizabeth.  A  striking  example  of  this  is  furnished  by  the 
case  of  life  insurance  policies;  it  is  well  settled  that  where 
these  are  payable  to  the  debtor  and  his  representatives  only, 
equity  has  jurisdiction  to  reach  them  and  to  follow  them  into 
the  hands  of  a  voluntary  assignee,  or  an  assignee  with  notice 
of  the  debtor's  insolvency.1  The  rule  appears  to  be  different 
where  the  policy  runs  in  favor  of  .another,  as  the  wife  or  chil- 
dren of  the  debtor,2  especially  under  statutes,8  or  where  the 
policy  was  assigned  in  good  faith  before  insolvency,  as  a  reason- 
able provision.4* 

1Catchings  v.  Manlove,  39  Miss.  sSee  Mass.  R.  L.  c.  118,  §73; 
655;  Burton  v.  Farinholt,  86  N.  Swan  v.  Snow,  11  Allen,  224;  Gould 
Car.  260;  Elliott's  Appeal,  50  Perm.  v.  Emerson,  99  Mass.  154;  Knick- 
St.  75.  [Barbour  v.  Conn.  Mut.  life  erbocker  life  Ins.  Go.  v.  Weitz,  ib. 
Ins.  Co.,  61  Conn.  240,  at  248,  23  157;  Wason  v.  Colburn,  ib.  342; 
Atl.  154.]  But  the  rule  was  im-  Unity  life  Assur.  Assoc,  v.  Dugan, 
properly  treated  as  one  of  construe-  118  Mass.  219.  In  Maryland  see 
tion  in  the  first  and  last  of  these  Earnshaw  v.  Morton,  64  Md.  513. 
cases.  life  insurance  policies  may  See  also  Elliott  v.  Bryan,  64  Maine, 
now  be  reached  in  England  also.  368;  Fearn  v.  Ward,  65  Ala.  33; 
Freeman  v.  Pope,  L.  R.  9  Eq.  206;  Stone  v.  Knickerbocker  Life  Ins. 
s.  c.  5  Gh.  538;  Stokoe  v.  Cowan,  29  Go.  52  Ala.  589;  Continental  life 
Beav.  637;  Law  v.  Indisputable  Ins.  Go.  v.  Webb,  54  Ala.  688.  The 
Assur.  Soc.  1  Kay  &  J.  223;  Robson  Alabama  cases  relate  to  or  consider 
v.  McCreight,  25  Beav.  272;  Taylor  limitations  of  amount  which  the 
v.  Cornen,  1  Gh.  D.  636.  Contra,  it  husband  may  by  statute  lay  out  in 
seems,  before  1  Vict.  c.  110,  §  12.  premiums.  In  Fearn  v.  Ward  the 
Stokoe  v.  Gowan,  supra;  Grogan  v.  case  was  held  to  fall  without  the 
Cooke,  2  Ball  &  B.  230,  233.  But  statute  because  the  insurance,  bl- 
under the  construction  put  upon  stead  of  being  procured  in  favor  of 
that  Act  the  statute  of  Elizabeth  the  wife  and  children,  was  pro- 
opens  to  receive  them.  See  Stokoe  cured  in  favor  of  one  of  several 
v.  Gowan.  Further  see  Chapman  v.  children. 
Mcllwrath,  77  Mo.  38.  4  Chapman  v.  Mcllwrath,  77  Mo. 

2  Elliott's  Appeal,  supra.  38. 

•  On  insurance  policies  see  further  pp.  123,  n.;  135,  n. 
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§  6.   Intent  to  defraud. 

The  third  general  question  proposed/  touching  the  rule  of 
construction,  was  of  the  meaning  of  the  word  '  intent/  in  the 
expression  '  intent  to  delay,  hinder,  or  defraud  creditors  and 
others/  and  whether  upon  the  natural  assumption  that  the 
word  was  used  in  its  primary  and  obvious  sense  by  those  who 
put  it  into  the  statute,  it  may  not  have  undergone  some  change 
of  meaning  in  the  course  of  time.  Here  we  have  a  real  and 
a  very  important  question  of  the  application  of  the  rule  of 
construction. 

One  phase  of  this  question  has  received  an  answer  which 
at  first,  and  taken  by  itself,  might  challenge  attention;  though 
what  at  first  might  appear  remarkable  finds  presently  a  sat- 
isfactory explanation.  There  is  a  large  class  of  cases 
falling  under  the  influence,  though  not  under  the  language  until 
recent  times,  of  bankruptcy  laws,  in  which  conveyances, 
transfers,  and  payments  by  debtors  to  any  of  their  creditors, 
even  when  made  with  express  intent  to  defeat  other  creditors 
equally  entitled  to  payment,  have  from  the  beginning  been 
treated  as  not  within  the  statute  of  Elizabeth.3  a   If  one  went 

1  Ante,  p.  32.  more  than  his  due,  and  in  that  way 


8  Wood  v.  Dixie,  7  Q.  B.  892 
Darvffl  v.  Terry,  6  Hurl.  &  N.  807 
Shelley  v.  Boothe,  73  Mo.  74 
Dudley  v.  Danforth,  61  N.  Y.  626 


serves  to  defeat  the  rest,  the  trans- 
action assumes  a  different  aspect 
altogether,  and  is  invalid  towards 
them.     Harris  v.  Sumner,  2  Pick. 


Wilson  v.  Berg,  88  Penn.  St.  167  129;     Crowninshield    v.    Kittridge, 

(but  see  Ferris  v.  Irons,  83  Penn.  St.  7  Met.  520;    Seaman  v.  Nolen,  68 

179);  ante,  p.  5,  n.;  post,  p.  75,  n.  Ala.  463;    Crawford  v.  Kirksey,  55 

The  text  refers  to  cases  in  which  Ala.  282;  Young  v.  Dumas,  39  Ala. 

one  creditor  is  by  an  absolute  trans-  60;    Thompson  v.   Furr,   57  Miss. 

fer  preferred  to  another,  with  noth-  478;    McVeagh  v.  .Baxter,  82  Mo. 

ing  more  than  a  simple  intent,  how-  518;  Holmes  v.  Braidwood,  ib.  610; 

ever  plain   and   actual,    to   defeat  Olmstead  v.  Mattison,  45  Mich.  617; 

the  latter.    If  the  preference  is  upon  8  N.  W.  555;  Dyer  v.  Rosenthal,  ib. 

trust  for  the  benefit,  in  part,   of  588;  Alton  v.  Harrison,  L.  R.  4  Ch 

the  debtor,  or  if  it  gives  or  professes  622.    [See  further    p.  593,    note.] 

to  give  to  the  preferred  creditor  That  a  valid  conveyance  may  be 


°  See  post,  pp.  000,  and  notes,  also  c.  XXIV. 
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no  further  than  the  statute  itself,  one  might  well  suppose 
that  here  the  doctrine  of  liberal  construction  had  been  re- 
jected. Why,  it  might  naturally  be  asked,  were  such  cases 
relegated  to  bankruptcy  laws,  nay  to  actual  proceedings  in 
bankruptcy  or  winding-up,  —  for  even  the  bankruptcy  laws 
do  not  meet  these  cases  except  in  bankruptcy  proceedings?  l 
There  is  nothing  either  in  the  letter  or  in  the  spirit  in  the 
statute  of  Elizabeth  to  require  the  courts  to  hold  that  it  has 
no  application  to  such  cases;  and  yet  it  has  always  been 
held  that  the  statute  of  Elizabeth  was  not  a  statute  touching 
bankruptcy  or  insolvency. 

The  explanation  of  the  apparent  anomaly  sometimes  given, 
that  a  debtor  ought  to  have  the  right  to  pay  creditor  A  in 
preference  to  creditor  B,  if  he  choose  to  do  so,  is  not  satisfac- 
tory; for  that  is  virtually  saying  that  the  debtor  may  defraud 
B.3  The  true  explanation  appears  to  be  that  there  existed 
already,  at  the  time  the  statute  of  Elizabeth  was  passed,  an 
Act  of  Bankruptcy,  and  that  another  Act  of  the  kind  was 
passed  in  the  very  same  year  with  our  statute.    Questions  of 

made  to  one  creditor,  with  intent  Hill  v.  Ahem,  135  Mass.  158.  These 

to  defeat  another,   is  peculiar  to  latter  fall  under  27  Elii.  c.  4. 
the  law  of  preference;   the  grantee        There  are  thus  three  classes  of 

must  be  a  creditor.  cases,  to  be  carefully  distinguished: 

The  brief  report  of  Dudley  v.  1.  Fraudulent  conveyance  by  a  . 
Danforth,  supra,  seems  to  imply  debtor  to  one  not  his  creditor.  This 
that  if  the  creditor,  participated  falls  under  13th  Eli*,  c.  5.  2.  Vol- 
in  the  debtor's  purpose  to  defeat  his  untary  conveyance,  followed  (or 
other  creditors,  the  transfer  would  preceded)  by  a  bona  fide  convey- 
be  invalid  on  his  part.  That  is  ance  of  the  same  premises,  for  valu- 
true  under  insolvency  laws,  but  not  able  consideration.  This  falls  under 
under  the  statute  of  Elizabeth.  27  Eli*,  c.  4.  3.  Conveyance  by  a 
Indeed  under  the  English  bank-  debtor  to  his  creditor  by  way  of 
ruptcy  laws  it  would  be  enough  preference.  This  falls  under  bank- 
that  the  creditor  knew  of  his  debtor's  ruptcy  and  insolvency  laws.  The 
purpose.  See  post,  Chapter  on  first  of  these  cases  is  the  subject 
Fraudulent  Open  Preference.  Such  for  consideration  in  this  section, 
cases  must  not  be  confounded  with  *  Willmott  v.  London  Celluloid 
cases  of  subsequent  purchases  from  Co.  34  Ch.  D.  147,  C.  A.;  Burt  v. 
one  who  had  before  made  a  volun-  Perkins,  9  Gray,  317. 
tary  conveyance  of  the  premises.         2  See  ante,  p.  6,  note. 
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preference  of  course  fell  within  these  other  statutes.1  Still 
there  is  reason  to  regret  that  the  statute  of  Elizabeth  was 
not  so  construed  as  to  cover  all  cases  of  bankruptcy  not  deemed 
to  be  covered  by  the  bankruptcy  laws,  such  as  preferences 
by  an  insolvent  arising  in  other  proceedings  than  those  of 
bankruptcy  or  winding-up.  Was  the  rule  of  liberal  construction 
overlooked  here?  Or  was  it  that  the  injured  creditor  had 
missed  his  forum  or  remedy,  and  that  construction  would  not 
reach  the  case? 

Excluding  then,  as  we  must,  cases  falling  under  the  general 
head  of  fraudulent  preference,  we  are  left  with  the  question 
whether  the  word  '  intent '  in  the  phrase  '  intent  to  delay,  hin- 
der, or  defraud '  is  to  be  taken  in  the  ordinary  sense,  so  that 
cases  in  which  there  is  in  point  of  fact  no  purpose  to  delay  or 
defraud  fall  without  the  statute;  or  is  '  intent '  to  be  taken  in 
some  other  sense,  and  if  so,  what?  In  a  word  is  the  rule  of 
liberal  construction  applicable;  if  it  is,  how  in  fact  has  it 
been  applied? 

It  should  be  observed  at  the  outset  that  wherever  there 
is  an  intent,  in  point  of  fact,  to  delay  or  defraud  on  the  part 

1 34  &  35  Hen.  8,  o.  4;   13  Eli*  with  intent  to  defraud  is  unlawful, 

c.  7.    '  It  is  obvious/  said  Fry,  J.  though  without  such  intention  it 

in  In  re  Johnson,  20  Ch.  D.  389,  would  be  valid.    Ferris  v.  Irons,  83 

'  that  the  intent  of  the  statute  is  Penn.  St.  179,  quoting  Gibson,  C.  J. 

not  to  provide  equal  distribution  in  Gans  v.  Renshaw,  2  Barr,  34. 

of  the  estates  of  debtors  and  their  But  see  Wilson  v.  Berg,  88  Penn. 

creditors;   there  are  other  statutes  St.  167,  172,  where  it  is  said  that 

which  have  that  object.'    If  this  is  a  debtor  may,  '  except  as  against  a 

the  true  explanation,  the  course  of  bankrupt  law,'  prefer  any  of  his 

the  courts  in   this   country   upon  creditors,  though  he  may  thereby 

the   subject  is   open   to   question,  hinder   the   rest.     This   may   not 

In  the  absence  of  bankruptcy  or  mean  that  the  preference  may  be 

insolvency  laws  the  statutes  -against  made  with  intent  to  hinder.   But  the 

fraudulent  conveyances  might  well  proposition   in   Gans   v.    Renshaw 

have  been  construed  to  meet  the  is  stated  with  regard  to  sales  to  the 

case;   and  there  is  reason  to  think  creditor,   which   is   not   quite   the 

it  unfortunate  that  our  courts  were  same  thing  as  an  ordinary  prefer- 

misled.    In  Pennsylvania  it  has  been  ence.     See  the  distinctions  supra, 

laid  down  that  a  preference  given  p.  74,  note,  and  poet,  p.  101,  note. 
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of  the  debtor,  a  gift  or  even  a  conveyance  for  value  with  notice, 
not  being  made  to  a  creditor  by  way  of  preference,  will  be 
within  the  statute  of  Elizabeth;0  and  this  regardless  of  the 
effect  produced  upon  the  debtor's  estate.  That  the  debtor  has 
other  property  subject  to  the  claims  of  creditors  is,  at  all 
events  under  the  statute  of  Elizabeth,  quite  immaterial;  the 
conveyance  is  invalid  and  may  be  set  aside.1    Cases  of  actual 

1  Gormley  v.  Potter,  29  Ohio  St.  Reed  v.   Wheaton,   7   Paige,   663; 

597;    Boteford  v.  Beers,  11  Conn.  Preston  v.  Colby,   117  HI.  477,  4 

369;    Weightman  v.  Hatch,  17  111.  N.  E.  375.     In  some  courts  it  is 

281;  Vasser  v.  Henderson,  40  Miss,  held  that  even  in  suits  to  set  aside 

519;    Wadsworth  v.  Schissebauer,  fraudulent    conveyances    by    the 

32  Minn.  84;  Lehman  v.  Meyer,  67  debtor   an   execution   should    first 

Ala.  396  (st.);   Hagar  v.  Schindler,  have    been    issued    and    returned 

29  Cal.  47.  Contra  Napper  v.  Yager,  '  nulla  bona,'  and  the  suit  then  be 
79  Ky.  241;  Crim  v.  Walker,  79  Mo.  "brought  in  aid   of  the  execution. 

335;  Lewis  v.  Lamphon,  79  111.  187;  Adsit  v.  Butler,  87  N.  Y.  585.    See 

Stevens  v.  Works,  81  Ind.  445;  Mo-  Mathews  v.  Mobile  Ins.  Co.  75  Ala. 

Cole  v.  Loehr,  79  Ind.  430;  Cox  v.  85.      See    contra,    Wadsworth    v. 

Hunter,  ib.  590;  Noble  v.  Hines,  72  Schissebauer,  supra,  in  which  it  is 

Ind.  12;   Bruker  v.  Kelsey,  ib.  51;  said:    'The  better  rule  is  that  the 

Pfeifer  v.  Snyder,  ib.  78;    Emery  creditor  need  only  proceed  at  law 

v.  Yount,  7  Col.  107;  Smith  v.  New-  far  enough  to  acquire  a  lien  upon 

ton,  62  Miss.  230;   Strong  v.  Law-  the  property  sought  to  be  reached, 

rence,  58  Iowa   55,  12  N.  W.  74;  before  filing  his  bill  to  set  aside  a 

Hunt  v.  Weiner,  39  Ark.  70;    Oli-  fraudulent  conveyance.    The  extent 

phant   v.    Hartley,    32    Ark.    465;  to  which  he  must  proceed  to  do  this 

Sale  v.  McLean,  29  Ark.  612.    Suits  will  depend  on  the  nature  of  the 

to  set  aside  fraudulent  conveyances  property.    If  it  be  personal,  there 

should  not  be  confounded,  as  they  must  be  a  levy,  for  until  this  is 

have  been  apparently  in  some  of  made  he  has  no  lien.     If  it  be  real 

these  cases,  with  suits  in  which  a  estate,  it  is  enough  to  obtain  judg- 

creditor  seeks  to  reach   equitable  ment  and  docket  it  in  the  county 

assets  of  his  debtor.    In  these  latter  where  the  lands  are  situated.'  Many 

suits  the  creditor  is  generally  re-  cases     are     cited,     among     them, 

quired   to  show   that   he   has   ex-  Weightman  v.  Hatch,  17  111.  281 

hausted  his  legal  remedies  without  Newman   v.    Willetts,    52   111.   98 

satisfaction;     for    until    then,    the  Vasser  v.  Henderson,  40  Miss.  519 

creditor  has  a  remedy  at  law.    The  Tappan  v.  Evans,   11   N.  H.  311 

distinction  is  well  shown  in  Wads-  Cornell  v.  Radway,   22  Wis.  260 

worth  v.  Schissebauer,  supra.     See  Clarkson  v.  De  Peyster,   3  Paige, 

a  First  Nat.  Bank  v.  Maxwell,  123  Cal.  360,  55  Pac.  980;  King  t>. 
Poole,  61  Ga.  373;  Klauber  v.  Schloss,  198  Mo.  502,  95  S.  W.  930;  Snyder 
v.  Dangler,  44  Neb.  600,  63  N.  W.  20. 
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intent  fall  within  the  very  language  of  the  law.1  And  whether 
the  person  to  be  delayed  or  defrauded  is  a  present  creditor 
or  claimant,  or  is  afterwards  to  become  such,  even  for  an  un- 
known amount,  is  in  such  a  case  immaterial.3 

320;  Dunham  v.  Cox,  10  N.  J.  Eq.  *  See  e.  g.  Fox  v.  Moyer,  54  N.  Y. 
437, 466.  So  Fleming  v.  Grafton,  54  125  (voluntary  conveyance);  Jaeger 
Miss.  79;  Jones  v.  Green,  1  Wall.  v.  Kelley,  52  N.  Y.  274  (conveyance 
330,332.  for  value);  Ruhl  v.  Phillips,  48 
In  Goodman  v.  Wineland,  61  Md.  N.  Y.  125;  Hartley  v.  White,  94 
449,  the  court  says:  '  If  it  should  ap-  Penn.  St.  31  (value);  Zerbe  v. 
pear  from  the  proof  in  the  cause  that  Miller,  16  Penn.  St.  488;  Aahmead 
the  debtor,  although  unable  to  pay  v.  Hean,  13  Penn.  St.  584;  Dean  v, 
his  debts  at  the  time  of  the  convey-  Connelly,  6  Barr,  239;  David  v. 
ance,  was  at  the  time  of  the  filing  Birchard,  53  Wis.  492, 10  N.  W.  557; 
of  the  bill  abundantly  able  to  do  so,  Graham  v.  La  Crosse  Ry.  Co.  102 
from  property  outside  the  convey-  U.  S.  148  (subsequent  creditors); 
ance  that  could  reasonably  be  sub-  City  National  Bank  v.  Hamilton,  34 
jected  to  the  satisfaction  of  his  N.  J.  Eq.  158  (same);  Allaire  v. 
debts,  the  court  might  in  its  discre-  Day,  30  N.  J.  Eq.  231  (same) ;  Cap- 
tion so  frame  its  decree  by  limiting  penter  v.  Carpenter,  27  N.  J.  Eq. 
a  day  for  the  payment  of  the  claim  502;  Hurley  v.  Taylor,  78  Mo.  238; 
or  otherwise  as  to  preserve  to  the  Pelham  -v.  Aldrich,  8  Gray,  515; 
grantee  the  property  conveyed  to  Winchester  v.  Charter,  12  Allen,  606; 
him  while  at  the  same  time  securing  s.  c.  102  Mass.  272;  Matthai  v. 
the  creditor;  but  this  implies  no  Heather,  57  Md.  483.  A  mortgage 
want  of  jurisdiction,  and  is  very  with  intent  to  cover  up  part  of  the 
different  from  dismissing  his  bill  mortgagor's  property  may  be  wholly 
and  remitting  the  creditor  to  a  suit  void  as  to  creditors  though  intended 
at  law/  This  was  said  of  a  volun-  as  an  actual  security  in  regard  to 
tary  conveyance  made  by  an  em-  the  rest  of  the  property.  Holt  v. 
barrassed  debtor,  the  defendant  Cramer,  34  N.  J.  Eq.  181.  See 
contending  that  the  bill  should  Hentze  v.  Bentley,  ib.  562.  But 
allege  the  debtor's  inability  to  see  Feldman  v.  Gamble,  26  N.  J. 
pay  his  debts  at  the  time  of  suit.  Eq.  494,  as  to  separating  illegal 
The  case  of  voluntary  conveyances  from  legal  parts  of  a  morgtage;  also 
stands  obviously  upon  distinctive  Thomson  v.  Hester,  55  Miss.  656. 
grounds;  the  creditor's  attack  Proof  of  inadequacy  is  not  enough  to 
(where  the  rule  in  Reade  v.  Living-  affect  a  purchaser.  Jaeger  v.  Kelly, 
ston,  3  Johns.  Ch.  481,  does  not  supra. 

prevail,  and  where  no  fraud  was  in  2  See  such  cases  as  Bouslough  v. 

point  of  fact  intended)  is  of  neces-  Bouslough,  68  Penn.  St.  495;  Liver- 

srty  based  upon  the  ground  that  the  more  v.  Boutelle,  11  Gray  217  (af- 

debtor  was  insolvent,  or  became  so  firmed  in  Chase  v.  Chase,  105  Mass. 

bymakingthe conveyance.  [See also  385,  387,  present  creditor);   Dugan 

p.  107,  nn.  2  and  49  pp.  207,  208,  v.  Trisler,  69  Ind.  553;  Blenkinsopp 

notes.  J  v.  Blenkinsopp,  1  De  G.  M.  &  G.  495; 
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The  question  for  consideration  may  arise  in  one  of  three 
ways:  first,  —  and  it  more  frequently  arises  in  this  way,  —  be- 
tween the  alienee  of  the  debtor,  or  of  some  one  conveying  on  his 
behalf,  and  the  debtor's  general  existing  creditors;  secondly, 
between  the  alienee  and  some  class  of  existing  creditors;  or 
thirdly,  between  the  alienee  and  creditors  who  became  such 
after  the  conveyance.  And  any  of  these  forms  of  the  ques- 
tion may  arise  in  regard  to  either  voluntary  conveyances  or 
conveyances  for  valuable  consideration.1 

The  question  in  the  first  and  second  aspects,  so  far  as  it 
touches  voluntary  conveyances,  may  be  shortly  disposed  of, 
for  the  authorities  are  agreed  substantially  in  the  answers 
to  be  given.  '  A  man  should  be  just  before  he  is  generous.1 
The  courts  have  proceeded  upon  this  precept  more  than  upon 
the  strict  words  of  the  statute;  or  rather  the  '  intent  to  hin- 
der, delay,  or  defraud '  of  the  statute  has  been  construed  in 
the  light  of  the  precept.  Accordingly  the  question  whether  a 
gift  of  property  by  a  debtor  is  to  be  regarded  as  made  with 
intent  to  defraud  his  creditors,  within  the  meaning  of  the 
statute,  is  now  generally  considered  to  turn  upon  the  consid- 
eration whether  the  debtor  was  at  the  time  in  a  situation  to 
make  the  gift,  in  justice  to  his  creditors,  i.  e.  without  delaying 
them  in  the  enforcement  of  their  rights.3 

these  being  cases  of  conveyances  2  Among  the  many  cases  see  Cole 

made  to  avoid  executions  for  ali-  v.  Tyler,  65  N,Y.  73;  Carr  v.  Breese, 

mony  thereafter  decreed.    It  is  noth-  81  N.  Y.  584;  Draper  v.  Buggee,  133 

ing  that  a  husband  says,  in  regard  Mass.  258;   Thacher  v.  Phinney,  7 

to  a  voluntary  conveyance  to  his  Allen,  146;  Hinde  v.  Longworth,  11 

wife,  that  the  gift  was  to  save  the  Wheat.  199;  Barrack  v.  McCulloch, 

property  to  her  in  case  of  future  3  Kay  &  J.  110;   post,  chapter  on 

debts,    if   he     did     not    make    it  Voluntary  Conveyances:   Condition 

in    contemplation     of    contracting  of    the    Debtor.      [Hauk    v.    Van 

debts.    Burgess  v.  McLean,  85  Mo.  Ingen,  196  111.  20,  63  N.  E.  705; 

678.  Garrett  v.  Wagner,  125  Mo.  450,  28 

1  As  to  conveyances  for  valuable  S.  W.  462;  Blum  v.  Strong,  71  Tex. 

consideration  see  infra   pp.  529  et  321,  324,6  S.  W.  167.   When  statute 

seq.,  after  the  consideration  of  cases  expressly  provides  that  the  ques- 

of  voluntary  conveyances.  tion  of  fraudulent  intent  shall  be 
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There  is  no  place  for  question,  in  such  cases  clearly,  of 
any  intention  to  delay  or  defraud  in  the  sense  of  any  actual 
purpose  in  the  mind; l  nor  indeed  has  there  been  for  two  cen- 
turies or  more,  with  regard  to  the  claims  of  those  who  were 
creditors  at  the  time  of  the  gift.  There  was  indeed  some 
question  formerly  whether  the  statute  did  not  go  further  than 
is  indicated  by  the  test  of  recent  times;  there  were  not  a  few 
dicta  of  the  judges,  and  there  was  at  least  one  famous  de- 
cision by  an  eminent  chancellor,  to  the  effect  that  the  test 
whether  the  conveyance  was  fraudulent  or  not  was  simply 
whether  the  grantor  was  indebted  at  the  time.  The  amount 
of  the  debt  or  debts  was  immaterial;  it  was  supposed  to  be 
dangerous  to  permit  any  inquiry  into  such  a  matter  to  defeat 
an  existing  creditor  in  attempting  to  reach  the  alienated  prop- 
erty.8 

But  this  view  never  found  very  general  favor;  on  the  con- 
trary, it  came  by  degrees  to  be  repudiated  by  most  of  our 
courts.8  The  test  now  more  widely  accepted  makes  this  the 
inquiry,  to  wit,  whether  the  debts  are  such  that  to  withdraw 
the  property  in  question  from  the  claims  of  creditors  would 
defeat  or  delay  them.  Whether  the  gift  in  such  a  case  was 
made  in  good  faith  or  not,  whether  the  debtor  intended  to 

one  of  fact  and  not  of  law,  it  is  not  Eldredge,  147  Mich.  554,  111  N.  W. 

sufficient  to  find  lack  of  consideration  168.J 

and  insolvency.    The  intent  must  1See  post,  p.  119. 

further  be  found  as  a  matter  of  fact,  '  Reade  v.  Livingston,  3  Johns, 

though  it  may  be  allowable  to  infer  Ch.   481    (1818),   Chancellor   Kent 

it  from  the  circumstances.    Bull  v.  reviewing  all  the  cases.    The  case 

Bray,  89  Cal.  286,  26  Pac.  873  (but  of  subsequent  creditors  was  distin- 

see     Code,     §  3442) ;     Stevens     v.  guished  on  that  point.    See  post,  p. 

Meyers,  14  N.  D.  398, 104  N.W.  529.  95.    Contra  in  some  states.    John- 

Cf.  Wells  v.  Shuster-Hax  Nat.  Bank,  ston  v.  Gill,  27  Gratt.  587;  Hatcher 

23  Colo.  534, 48  Pac.  809.  But,  even  v.   Crews,   78  Va.   460;    Early   v. 

under  such  a  .statute,  where,  upon  Owens,  68  Ala.  171 ;  Claflin  v.  Mess, 

the  face  of  an  instrument,  its  legal  30  N.  J.  Eq.  211;  Hurley  v.  Taylor, 

effect  is  to  hinder  and  delay  cred-  78  Mo.  238. 

itors,  it  will  be  found  fraudulent  3  Post,    chapter    on    Voluntary 

aa  a  matter  of  law,  and  the  intent  Conveyances:      Condition    of    the 

will  not  be  left  to  the  jury.   Wood  v.  debtor. 
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pay  his  creditors  in  full  or  not,  whether  he  expected  that 
his  other  property  or  the  profits  of  a  prosperous  business  l 
would  enable  him  to  do  so  or  not;  in  a  word,  however  hon- 
est his  intentions,  the  case  is  within  the  '  intent  to  hinder, 
delay,  or  defraud '  expressed  in  the  statute  of  Elizabeth.2  It 
is  only  another  way  of  stating  the  rule  to  say  that  if  the  neces- 
sary effect  of  the  gift  is  to  delay  creditors,  the  intent  is  suffi- 
ciently, made  out.1 

It  should  be  observed  further  that  if  the  '  intent '  of  the 
statute  is  satisfied  in  regard  to  the  debtor,  in  the  case  of  a 
voluntary  conveyance,  it  is  immaterial  whether  the  grantee 
participated  in  the  wrong  or  not,  or  whether  he  had  any  knowl- 
edge of  it  or  not;  nor  does  it  matter  that  the  grantee  is  wife 
or  child  of  the  debtor.4  Being  a  volunteer,  the  party  can  stand 
in  no  better  situation  than  the  debtor;  the  point,  if  authority 
is  needed,  has  been  specifically  decided  upon  ample  considera- 

1  Cole  v.  Tyler,  65  N.  Y.  73.    '  It  mind   where   the   necessary   effect 

will  be  said  that '  the  debtor  '  was  of  the  gift  is  not  to  delay  creditors, 

in  prosperous  business,  and  might  quaere?     See  Ex  parte  Mercer,  17 

soon  have  acquired  the  necessary  Q.  B.  D.  290,  C.  A.,  Lord  Esher; 

means.    This  suggestion  is  not  to  infra,  p.  111. 

the  purpose.    The  true  inquiry  is,         4  Townshend  v.  Windham,  2  Ves. 

Had  he  at  the  time  the  alleged  1;   Lush  v.  Wilkinson,  5  Ves.  384; 

fraudulent  conveyance  was  made  Holloway  v.  Milard,  1    Madd.  414; 

sufficient  means  to  pay  his  debts?  '  Richardson    v.    Smallwood,    Jacob, 

Dwight,  C.  552;    Jenkyn  v.  Vaughan,  3  Drew. 

3  Ex  parte  Chapin,  26  Ch.  D.  319,  419;  French  v.  French,  6  De  G.  M. 

331,  C.  A.;    Cole  v.  Tyler,  supra;  &  G.  95;   Freeman  v.  Pope,  L.  ft.  5 

Kimball    v.    Thompson,     4   Cush.  Ch.    538;     Barrack    v.    McCulloch, 

441.  3  Kay  &  J.  110;   Ex  parte  Russell, 

8  Freeman  v.  Pope,  L.  R.  5  Ch.  19  Ch.  D.   588,   C.  A.;    Sexton  v. 

538;   Thompson  v.  Webster,  7  Jur.  Wheaton,  8  Wheat.  229;  Robinson 

n.  8.  531,  H.  L.;  Babcock  v.  Eckler,  v.  Clark,  76  Maine,  493;  Laughton 

24  N.  Y.  623;  Rencher  v.  Wynne,  86  t>.  Harden,  68  Maine,  208;  Clark  v. 

N.  Car.  268;  Cheatham  v.  Hawkins.  Chamberlain,  13  Allen,  257;  Lynde 

80  N.  Car.  161;  Farrow  v.  Hayes,  51  v.  McGregor,  13  Allen,  182;  Shand 

Md.  498;    Sims  v.  Gaines,  64  Ala.  v.  Hanley,  71  N.  Y.  319;   Hunters 

392.     [Hunt  v.  Spencer,  20  Kan.  v.  Waite,  3  Gratt.  26;    McCole  v. 

126;  Cock  v.  Oakley,  50  Miss.  620.]  Loehr,    79    Ind.    430;     Spinner   v. 

Whether  it  is  necessary  to  show  Weick,    50   Ind.    213;     Matson   v. 

an   actual   intent  in   the   debtor's  Melchor,  47  Mich.  477. 
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tion.1  The  grantee  will  not  indeed  be  guilty  of  (actual)  fraud 
if  he  did  not  participate  in  fraud;  but  it  is  not  necessary  that 
he  should  be.  He  will  be  a  trustee  in  law  for  the  creditor 
and  must  perform  the  trust;  if  he  refuse,  he  may  be  treated, 
if  that  be  at  all  important,  as  guilty  of  constructive  fraud  by 
conduct  subsequent.3  And  the  rule  applies  to  the  rights  of 
subsequent  as  well  as  to  those  of  existing  creditors.8 

On  the  other  hand  where  the  grantee  is  aware  of  the  grant- 
or's situation,  and  knows  that  the  effect  of  the  gift  will  be  to 
delay  creditors,4  and  especially  where  the  grantee  prevails 
upon  a  debtor  weak  in  body  or  mind  to  make  the  gift,  the 
gift  will  be  void  towards  creditors  who  are  delayed  thereby, 
though  for  some  part  of  it  there  is  an  adequate  consideration.* 
What  the  grantor's  intention  in  the  matter  was  is  irrelevant.9 

Indeed  if  the  voluntary  grantee  has  notice,  after  the  con- 
veyance, that  the  gift  is  in  fraud  of  the  rights  of  creditors,  it 
will  not  be  safe  for  him  to  improve  the  estate;  he  not  only 
cannot  improve  the  creditors  out  of  their  rights,  he  cannot 
claim  the  benefits,  it  seems,  of  the  improvements,  assuming 
that  the  estate  with  them  is  not  more  than  sufficient  to  pay 


1  Laughton  v.  Harden,  68  Maine, 
208  (the  grantee  was  son  of  the 
debtor);  Robinson  v.  Clark,  76 
Maine,  493  (debtor's  wife);  Clark 
v.  Chamberlain,  13  Allen,  257  (debt- 
or's wife);  Lynde  v.  McGregor,  13 
Allen,  182  (wife);  McCole  v.  Loehr, 
79  Ind.  430  (wife);  Spaulding  v. 
Blythe,  73  Ind.  93;  Sherman  v. 
Hogland,  ib.  472;  Lee  v.  Figg,  37 
Gal.  328;  Tunison  v.  Chamblin,  88 
IH.  378.  [Washington  Bank  v. 
Hume,  128  U.  S.  211;  Ross  v. 
Wellman,  102  Cal.  1,  36  Pac.  402; 
Gwynn  v.  Butler,  17  Colo.  14,  28 
Pac.  466.] 

*  lb.;  Secus  of  course  if  the  con- 
veyance is  for  valuable  considera- 
tion.    Golden  v.  Gillam,  51  L.  J. 


Ch.  503,  C.  A.,  affirming  20  Ch.  D. 
389;  Gale  v.  Williamson,  8  Mees.  & 
W.  405. 

8  Laughton  v.  Harden,  supra; 
Shand  v.  Hanley,  supra. 

4  See  Rencher  v.  Wynne,  86  N. 
Car.  268;  Cheatham  v.  Hawkins,  80 
N.  Car.  161;  8.  c.  76  N.  Car. 
335. 

6  Cornish  v.  Clark,  L.  R.  14  Eq. 
184. 

0  Ib.  ('I  am  of  opinion  that  the 
acts  of  the  settlor  or  donor  are 
equally  obnoxious  to  the  provisions 
of  the  statute  whether  they  proceed 
from  himself  alone  or  whether  they 
are  instigated  by  others.'  Romilly, 
M.  R.);  Norton  v.  Norton,  5  Cush. 
524,  528  (consideration  in  part). 
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the  debts  in  question.1  But  there  may  be  some  doubt  in  re- 
gard to  this  rule.2 

Thus  far  of  cases  of  gifts  and  voluntary  conveyances.  When 
we  come  to  conveyances  made  for  valuable  consideration, 
a  different  question,  applicable  alike  to  existing  and  to  future 
creditors,  arises.  Such  conveyances,  if  made  in  good  faith, 
are  expressly  excepted  from  the  operation  of  the  statute. 
When  is  a  conveyance  not  made  in  good  faith?  Is  it  necessary 
that  it  should  be  made  with  actual  intent  to  defraud,  to  take 
it  out  of  the  exception?  So  it  appears  to  have  been  laid  down. 
1  There  is  one  class  of  cases,  no  doubt/  it  has  been  said  by  way 
of  concession,  '  in  which  an  actual  and  express  intent  is  neces- 
sary to  be  proved,  that  is  .  .  .  where  the  instruments  sought  to 
be  set  aside  were  founded  on  valuable  consideration.' ' 

Whether  language  so  strong  as  this  is  borne  out  by  the 
authorities  upon  which  it  professes  to  rest  may  be  the  subject 
of  a  doubt.4  Might  there  not  be  facts  and  circumstances  such 
as  to  make  a  case  of  fraud  as  matter  of  law  in  respect  of  a 
purchase  for  valuable  consideration,  though  such  facts  might 
be  consistent  with  want  of  any  actual  intent  to  delay  or  de- 
fraud in  the  mind  of  the  parties?    It  would  be  unsafe,  it  is 

1  Shand  v.  Hanley,  71  N.  Y.  319.  *  Giffard,  L.  J.  in  a  dictum  in 
Folger,  J.:  '  She  [the  grantee,  wife  Freeman  v.  Pope,  L.  R.  5  Ch.  538, 
of  the  grantor]  took  her  deed,  and  quoted  by  Fry,  J.  in  In  re  Johnson, 
if  she  made  the  improvements  made  20  Ch.  D.  389.  The  language  is 
them  after  the  filing  of  the  lis  pen-  based  upon  Holmes  v.  Penney,  3 
dens  in  the  action  upon  the  debt  Kay  &  J.  90,  and  Lloyd  v.  Attwood, 
of  the  plaintiff  against  W  H  and  his  3  De  G.  &  J.  614. 
partner,  wherein  an  attachment  was  4  In  point  of  fact  no  such  lan- 
issued  on  the  ground  that  this  real  guage  is  used  in  the  cases  referred 
estate  had  been  assigned  with  to;  the  only  thing  was  that  in 
fraudulent  intent.  This  was  con-  Holmes  v.  Penney  the  court  con- 
structive notice  to  her  of  the  inse-  sidered  that  fraud  was  not  proved, 
curity  of  her  title  and  of  the  equi-  and  that  in  Lloyd  v.  Attwood,  a 
table  lien  of  the  plaintiff,  and  ap-  case  of  a  subsequent  purchaser,  the 
prised  her  of  the  imprudence  of  court  found  the  contrary.  Whether 
making  any  outlay  upon  the  prem-  fraud  was  to  be  shown  by  '  an 
ises.'  actual  and  express  intent,'  or  how 

3  See  Lockhard  v.  Beckley,  10  W.  it    was    to   be    shown,    was   not 

Va.  87.  stated. 
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apprehended,  to  answer  this  in  the  negative,  upon  the  footing 
of  any  established  authority  at  the  present  time.  Suppose 
a  grantor  of  property,  under  an  absolute  sale  for  value,  were 
to  retain  possession  thereafter  for  fear  that  it  might  be  taken 
by  the  creditors  of  the  grantee;  if  the  conveyance  should  be 
attacked  by  the  grantor's  creditors,  would  it  be  any  defence 
that  in  point  of  fact  there  was  no  intent  in  the  mind  of  either 
grantor  or  grantee  to  delay  the  grantor's  creditors?  Would  the 
mere  state  of  mind  of  the  parties  be  relevant?  l  It  is  certainly 
a  difficult  matter  to  make  a  case  against  a  purchaser  for  value,3 
especially  for  full  value;  and  it  well  should  be,  for  the  debtor 
has  still  the  right  to  sell  his  property,  and  the  creditor  has  still 
his  resort  to  the  substituted  property.  It  is  no  delay  in  law 
that  he  cannot  reach  the  property  sold.8 

However,  the  statement  under  consideration  comes  only  to 
this,  that  where  the  plaintiff  is  cut  off  from  all  other  means 
of  proving  the  '  intent '  of  the  statute,  from  sheer  want  of  evi- 
dence, such  as  that  the  conveyance  was  voluntary,  he  may 
still  show,  if  he  can,  as  in  any  other  case,  that  the  purchaser 


1 '  If  the  motive  to  be  ascertained, 
not  from  the  act  itself  and  its  re- 
sults, but  from  the  subsequent  dec- 
larations of  the  parties  to  the  trans- 
action, is  to  be  the  test  of  the 
validity  of  conveyances,  they  would 
depend,  not  upon  the  clear  and 
well-settled  principles  of  law,  but 
upon  the  capricious  and  uncertain 
temper  of  individual  persons.' 
Rencher  v.  Wynne,  86  N.  Car.  268, 
Smith,  C.  J.  quoting  Cheatham  v. 
Hawkins,  80  N.  Car.  161. 

3 '  Those  who  undertake  to  im- 
peach for  mala  fides  a  deed  which 
has  been  executed  for  valuable 
consideration  have,  I  think,  a  task 
of  great  difficulty  to  discharge.' 
Turner,  L.  J.  in  Harman  v.  Rich- 
ards, 10  Hare,  81,  89,  quoted  by 
Fry,  J.  in  In  re  Johnson,  20  Ch.  D. 


389,  394.  See  also  Nugent  v.  Jacobs, 
103  N.  Y.  125,  8  N.  E.  367;  Billings 
v.  Russell,  101  N.  Y.  226,  4  N.  E. 
531 ;  Holmes  v.  Penney,  3  Kay  &  J. 
90,  99.  That  the  purchase  is  not 
for  full  value  is  not  necessarily  fatal. 
See  In  re  Johnson,  supra,  a  case 
of  family  arrangement;  Copis  v. 
Middleton,  2  Madd.  410,  426. 

8  '  The  statute  does  not  deprive  a 
man  of  the  power  of  selling  his 
estate,  or  doing  what  he  pleases 
with  the  purchase  money.'  Sir 
Thomas  Plumer,  V.  C.  in  Copis  v. 
Middleton,  2  Madd.  410,  430.  See 
also  Freeman  v.  Pope,  L.  R.  5  Ch. 
538,  that  it  seems  to  be  not  enough 
for  the  creditor  to  show  that  a  vol- 
untary settlement  has  in  the  event 
prevented  him  from  obtaining  pay- 
ment of  his  debt. 
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took  with  '  actual  and  express  intent '  to  delay  the  seller's 
creditors.  This  is  far  from  saying  that  to  constitute  the  intent 
of  the  statute  there  must  be  an  intent  in  point  of  fact  in  the 
mind;  it  implies  the  contrary.  To  give  it  such  an  effect,  it 
should  be  necessary  in  all  cases  to  show  a  real  purpose  to  delay 
creditors;  a  voluntary  conveyance  by  an  insolvent  debtor 
should  be  only  evidence  of  an  intent,  capable  of  being  met  by 
counter  evidence  of  honest  motives.1 

The  next  question  is  this:  Assuming  the  existence  of  an 
'  intent/  within  the  meaning  of  the  statute,  to  defraud  one 
class  of  existing  creditors,  may  the  case  be  treated  as  one  of 
'  intent '  to  defraud  other  classes  of  such  creditors?  This 
is  a  broad  question,  one  indeed  that  in  that  form  does  not 

1  See  Fellows  v.  Smith,  40  Mich,  defraud.  That  is  not  a  material 
680;  Hunters  v.  Waite,  3  Gratt.  26;  fact  if  it  be  so.  ...  She  ..  .  can- 
Norton  v.  Norton,  5  Cush.  524,  528.  not  withhold  it  from  his  creditors 
Some  courts  appear  indeed  to  treat  whether  fraud  were  intended  or 
the  case  of  a  voluntary  conveyance  not.'  See  also  Cole  v.  Tyler,  65 
by  an  insolvent  debtor  as  only  N.  Y.  73,  in  which  the  court  say*: 
prima  facie  evidence  of  fraud.  '  This  presumption  is  not  to  be  over- 
French  v.  Holmes,  67  Maine,  189,  thrown  by  mere  evidence  of  good 
193;  Stevens  «.  Robinson,  72  Maine,  intent  or  generous  impulse.'  That 
381;  Booher  v.  Worrill,  57  Ga.  235.  was  said  of  a  presumption  of  fraud 
That  is  certainly  wrong,  unless  arising  from  the  fact  of  a  voluntary 
statute  so  requires.  But  even  in  conveyance  by  a  debtor;  the  New 
that  case  evidence  that  the  grantor  York  courts  do  not  support  the 
did  not,  in  his  mind,  intend  to  delay  view  that  there  is  only  a  prima 
or  defraud  his  creditors  would  not  be  facie  presumption  of  fraud  where 
allowed,  it  is  conceived,  to  overturn  a  gift  is  made  by  an  insolvent  debtor 
the  presumption  of  fraud.  To  over-  or  by  a  debtor  who  is  made  insolv- 
turn  the  presumption,  which  will  be  ent  by  it.  See  Cole  v.  Tyler,  supra, 
a  very  strong  one,  the  facts  would  It  may  well  be  that,  in  a  case  in 
require  satisfactory  explanation;  which  fraud  as  a  fact  is  to  be  found 
and  the  mere  existence  of  good  mo-  or  not,  where  the  evidence  is  contra- 
ttves  would  be  no  explanation.  See  dictory,  the  grantor  may  testify 
the  later  case  of  Robinson  v.  Clark,  what  his  actual  intention  was. 
76  Maine,  493,  where  the  court,  Sedgwick  v.  Tucker,  90  Ind.  291; 
speaking  of  a  voluntary  convey-  Ex  parte  Mercer,  17  Q.  B.  D.  290, 
ance  of  the  last  of  the  property  of  an  C.  A.,  post,  pp.  110,  111.  See  also 
insolvent  debtor  to  his  wife,  says:  Jarvis  v.  Banta,  83  Ind.  528.  But 
'  The  next  point  in  defence  is  that  that  is  the  extent  to  which  evidence 
there  was  no  intention  to  conceal  or  of  the  kind  should  be  allowed  to  go. 
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often  come  before  the  courts;  but  it  sometimes  arises  and  is 
important  in  its  bearing  upon  the  meaning  of  the  word  '  fraud.' 
The  answer  to  be  given  to  the  question  is  in  the  affirmative. 
In  principle  if  A  makes  a  conveyance  to  B,  with  intent  to 
defraud  his  foreign  creditors,  or  his  partnership  creditors, 
or  his  bond  creditors,  or  any  special  set  of  creditors,  that  con- 
veyance is  fraudulent  under  the  statute,  plainly  towards  them; 
but  when  it  is  once  impeached  successfully  by  them,  or  by 
any  of  them,  all  creditors  will  prima  facie  be  let  in  to  share 
the  benefits.1  But  this  shows  that  all  creditors  have  prima 
facie  an  equity;  and  hence  it  should  make  no  difference  what 
creditors  should  proceed  against  the  conveyance.3  The  statute 
is  to  be  liberally  construed;  and  A  having  made  a  conveyance 
to  B  in  fraud  of  C,  the  case  is  within  the  statute,  and  D  as  well 
as  C  may  avail  himself  of  the  fact.3  Nor  is  it  material  whether 
the  conveyance  was  voluntary  or  for  valuable  consideration; 
once  let  it  appear  that  there  was  an  '  intent  to  hinder,  delay, 
or  defraud/  and  the  payment  of  full  value  will  not  help  the 
case,  for  the  exception  in  the  statute  requires  the  conveyance 
to  be  in  good  faith. 

Coming  now  to  the  third  question,  we  have  to  consider 
whether  what  has  been  stated,  especially  what  was  last  stated, 
is  applicable  to  subsequent  creditors,  that  is,  to  creditors  who 
became  such  after  the  fraudulent  conveyance,  when  there  was 
in  point  of  fact  no  intent  to  defraud  them.  This  has  been, 
and  still  is  in  this  country,  a  question  about  which  the  au- 
thorities give  discordant  answers;  though  there  has  never 
been  any  doubt  that  if  the  debtor  intended  to  defraud  future 
creditors,  or  any  one  future  creditor,  all  such  creditors  may 

1  Paston  v.  Lea,  Palmer,  414, 415,  Dougherty,  12  Serg.  &  R.  448;  Geb- 

Sir  Wm.  Jones  referring  to  a  case  of  hardt  v.  Merfeld,  51  Md.  322. 
Tubervill  v.  Tipper;  Taylor  v.  Jones,         2  See  Jenkyn  v.  Vaughan,  supra, 

3  Atk.  600;    Richardson  v.  Small-  a  case  of  subsequent  creditors. 
wood,     Jacob,     552;     Jenkyn    v.        *  Allen  v.  Kenyon,  41  Mich.  281, 

Vaughan,  3  Drew.  419;    Strong  v.  2  N.  W.  178. 
Strong,  18  Beav.  408;  Thomson  v. 
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bf  5»  icoTcjrance  as  invalid.1  But  suppose  there  was  in 
ji  fart  no  such  intent;  that  has  been  thought  to  raise  a 
jijfetw*  question.  The  importance  of  the  matter  will  justify 
a  particular  examination  of  the  authorities,  historically,  upon 
the  point.* 

So  long  ago  as  the  year  1625  it  was  stated  by  Sir  Wm.  Jones 
in  argument,  and  the  statement  was  assented  to  on  the  other 
side,  that  if  a  debtor  makes  a  fraudulent  gift  to  defraud  one 
creditor  only,  the  gift  is  void  as  to  all  creditors  and  all  for- 
feitures.3 At  the  end  of  the  same  century  however  the  Court 
of  Chancery  appears  to  have  been  of  another  mind.    The  plain- 

1  Among  the  American  authori-  that   a   voluntary   conveyance    is 

tiee  see  Readev.  Livingston,  3  Johns,  made  in  expectation  of  future  in- 

Ch.  481,  500;   Savage  v.  Murphy,  8  debtedness.    Harlan  v.  Maglaughlin, 

Bos.  75;  s.  c.  34  N.  Y.  508;  Belford  supra. 

v.  Crane,  16  N.  J.  Eq.  265;   Harlan         2  It  must  be  understood  that  we 

v.  Maglaughlin,  90  Penn.  St.  293  (a  are  speaking  of  the  statute  of  13th. 

case  to  be  criticised  later) ;   Laugh-  Elizabeth  throughout  this  inquiry, 

ton  v.  Harden,  68  Maine,  208;  Sex-  The  New  York  statute  of  Uses  and 

ton   v.    Wheaton,    8    Wheat.    229;  Trusts,  1  R.  S.  728,  §  52* which  has 

Carter  v.  Grimshaw,  49  N.  H.  100.  been  much  copied,  makes  a  distinc- 

[Echols  v.   Orr,   106  Ala.   237,   17  tion   between   present  and   future 

So.  677;    Rudy  v.  Austin,  56  Ark.  creditors     By  that  statute  a  trust 

73,  19  S.  W.  Ill;  Bush  v.  Helbring,  is  created  in  favor  of  existing  cred- 

134  Cal.  576,  66  Pac.  967;  Arnett  v.  itors  of  one  who  advances  the  pur- 

Coffey,  1  Colo.  App.  34,  27  Pac.  614;  chase  money  of  land  conveyed  to 

Walter  v.  Lane,  1  McArthur  (D.  C.)  another.    Subsequent  creditors  are 

275;   First  Nat.  Bank  v.  Bayless,  96  postponed.    Wood  v.  Robinson,  22 

Ga.  684,  23  S.  E.  851;    Eames  v.  N.  Y.  564.     The  statutory   trust 

Dorsett,  147  111.  540,  35  N.  E.  735;  will  prevail  over  the  equal  equity 

First  Nat.  Bank  v.  J  affray,  41  Kan.  and  the  superior  diligence  of  the 

694,  21  Pac.  242;   Hurdt  v.  Courte-  future  creditor.    lb. 
nay,  4  Mete.  (Ky.)  139, 146;  Folsom         3  Paston  v.  Lea,  Palmer,  414, 41 5, 

».  Detrick,  85  Md.  52,  36  AtL  446;  referring   to   Tubervill   v.   Tipper. 

Boid  v.  Dean,  48  N.  J.  Eq.  193,  21  See  Savage  v.  Knight,  92  N.  C.  493; 

AtL  618;    Kohn  v.  Meyer,  19  S.  C.  McLane   v.    Johnson,   43   Vt.   48; 

190;    Churchill   v.  Wells,   7  Cold.  Lehman  v.   Kelley,   68  Ala.   192; 

(Tenn.)364;  Cole  v.  Terrell,  71  Tex.  Allen  v.  Kenyon,  41  Mich.  281,  1 

549,  9  S.  W.  668,  State  v.  Burke-  N.  W.  863;    Allen  v.  Rundle,  50 

holder,  30  W.  Va.,  593,  5  S.  E.  439;  Conn.  9;   Kehr   t>.  Smith,  20  Wall. 

Zimmerman  v.  Bannon,   101   Wis.  36;    Barrett  v.  Nealon,  119  Penn. 

407,  77  N.  W.  735.]    But  in  Penn-  St.  171, 12  AtL  861. 
sylvania  it  is  considered  not  enough 

*  Cons.  Laws,  Real  Property  Law  (c.  50),  §  74. 


§  6.]  CONSTRUCTION  OF  THE  STATUTE.  87 

tiff  had  previously  sued  M  for  criminal  conversation,  where- 
upon M  made  a  conveyance  of  his  land  to  trustees  to  pay 
debts  mentioned  in  a  schedule  annexed,  and  such  other  debts 
as  he  should  appoint  within  a  certain  short  time.  The  plaintiff 
recovered  £5000  damages  in  his  suit  at  law,  and  now  sought 
to  have  the  trust  deed  set  aside  as  having  been  made  to  defeat 
him  of  his  (then  future)  judgment  debt.  But  the  court  dis- 
missed the  bill;  declaring  that  the  deed  was  not  fraudulent 
either  at  law  or  in  equity,  because  the  plaintiff  was  not  a  cred- 
itor at  the  time  of  the  execution  of  the  deed.1  The  case  would 
not,  it  seems,  be  law  at  the  present  time.3 

The  next  case  s  to  be  noticed  was  decided  in  the  year  1705. 
Upwards  of  thirty  years  before  that  time  Wm.  Marbury  had 
made  a  conveyance  of  his  estate  to  Brooks  and  others,  to  the 
use  of  himself  for  life,  with  power  to  mortgage  such  part  of 
it  as  he  should  think  fit,  remainder  to  the  trustees  and  their 
heirs  in  trust  to  sell,  and  then  pay  all  his  debts.  Afterwards 
he  became  indebted  by  several  judgments  and  statutes,  and 
also  on  bond  and  on  simple  contract.  The  estate  was  all  cov- 
ered with  mortgages,  when  the  judgments  were  obtained  and 
the  statutes  acknowledged,  so  that  the  creditors  by  judgment 
and  by  statute  could  not  recover  their  debts  at  law.  It  was 
held  that  these  creditors  were  to  be  preferred  to  the  creditors 
by  bond  and  simple  contract,  and  that  the  deed  of  trust  was 
fraudulent  towards  them.  The  reasons  given  were,  first, 
that  Marbury  continued  in  possession  and  kept  the  deed  in 
his  custody,  and  secondly,* that  the  reservation  of  a  power  to 

1  Lewkner  v.  Freeman,  Prec.  Ch.  tious  in  him  to  prefer  the  other 

105;  2  Freem.  236;  1  Eq.  Cas.  Abr.  debts  before  it.' 
196,  pi.  5.    A.  D.  1699.     Another         2  Blenkinaopp  v.  Blenkinsopp,  1 

rather  remarkable  reason  was  given:  De  G.  M.  &  G.  495;   Livermore  v. 

'  And  though  it  were  made  with  in-  Boutelle,  11  Gray,  217.     It  could 

tent  to  prefer  his  real  (i.  e.  actual)  hardly  be  law  on  the  footing  of 

creditors  before  this  debt,  when  it  preference. 

came  afterwards  to  be  a  debt,  yet        8Tarback  v.  Marbury,  2  Vein, 

it  was  a  debt  founded  only  in  male-  510. 
ficio,  and  therefore  it  was  conscien- 
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mortgage  to  any  extent  had  the  effect  of  a  power  of  revo- 
cation. No  point  was  made  that  the  plaintiffs  were  subse- 
quent  creditors. 

Somewhat  later  a  case  l  already  referred  to  in  another  con- 
nection 3  came  before  Sir  Wm.  Fortescue  at  the  Rolls,  in  which 
the  question  was  first  directly  made  and  considered  whether 
subsequent  creditors  were  within  the  contemplation  of  the 
first  of  the  statutes  of  Elizabeth.  The  question  was  answered 
in  the  affirmative;  the  Master  of  the  Rolls  saying  that  the 
word  '  others/  in  the  phrase  with  '  intent  to  hinder,  delay,  or 
defraud  creditors  and  others/  seemed  to  be  inserted  to  take 
in  all  manner  of  persons,  as  well  creditors  after  as  before  the 
conveyance,  who  should  be  defrauded.* 

A  series  of  cases  now  came  before  Lord  Hardwicke,  the 
first  one  4  being  of  the  year  1745.  This  was  a  bill  to  set  aside 
a  voluntary  settlement  by  way  of  sale,  as  in  fraud  of  creditors, 
the  case  turning  partly,  as  Lord  Hardwicke  put  it,  upon  the 
construction  of  the  statute  of  13th  Elizabeth.  His  lordship 
declared  that  it  was  not  sufficient  that  the  settlement  was  vol- 
untary. It  had  been  said  that  all  voluntary  settlements  were 
void  against  creditors,  just  as  they  were  against  subsequent 
purchasers  under  the  statute  of  27th  Elizabeth.  But  that 
was  not  true;  there  was  this  distinction  between  the  two 
statutes:  On  the  13th  of  Elizabeth  it  was  necessary  to  prove 
that  the  settlor  was  indebted  at  the  time  of  making  the  settle- 
ment, or  immediately  after  executing  it;  on  the  27th  of  Eliza- 
beth a  settlement  was  indeed  clearly  void,  if  voluntary,  against 
subsequent  purchasers,  but  that  statute  applied  only  to  subse- 
quent purchasers.6 

1  Taylor  v.  Jones,   2  Atk.   600  *  The  conveyance  was  held  void 

(1743).  however    under    the    bankruptcy, 

3  Ante,  p.  65.  as  having  been  made  by  a  trader. 
s  See  Holmes  v.  Penney,  3  Kay  See  Glaister  v.  Hewer,  8  Ves.  195, 

&  J.  90, 100;  Livermore  v.  Boutelle,    distinction    shown    by    Sir    Wm* 
11  Gray,  217.  Grant. 

4  Walker  v.  Burroughs,  1  Atk.  93. 
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A  few  years  later,  after  another  case  1  in  which  the  sub- 
ject is  again  referred  to  by  his  lordship,  and  left  in  doubt,  a 
more  famous  case  3  came  before  him;  in  which  the  distinc- 
tion above  mentioned  is  taken  again.  Creditors  filed  a  bill 
for  an  account  and  satisfaction  out  of  the  assets  of  their  debtor, 
impeaching  to  that  end  a  voluntary  execution,  by  will,  of  a 
general  power  of  appointment  by  him,  in  respect  of  a  chattel 
interest  in  land,  in  favor  of  his  daughter.  Lord  Hardwicke, 
in  a  considered  judgment,  held  that  where  the  donee  of  a  power, 
which  he  might  execute  for  any  purpose  whatever,  executed 
it  voluntarily,  for  the  benefit  of  a  third  person,  the  property 
appointed  should  be  considered  as  part  of  his  assets,  and  his 
creditors  should  have  the  benefit  of  it; 8  that  is,  all  his  cred- 
itors at  the  time  of  his  death  in  the  case  of  a  will  (or  at  the  time 
of  the  execution  of  the  power  in  the  case  of  a  deed),  and  that 
would  embrace  creditors  who  became  such  after  the  power 
of  appointment  —  which  was  equivalent  to  a  gift  to  him  of  the 
property  at  his  pleasure  —  was  given  to  him.  Speaking  of  the 
claims  of  subsequent  creditors,  his  lordship  said  that  he  knew 

1  White  v.  Sansom,  3  Atk.  410  in  execution  of  the  power,  I  must 

(1746).   Lord  Hardwicke:  'I  hardly  dismiss    the    bill.'      See    also    the 

know  an  instance  where  a  voluntary  earlier  case  of  Russel  v.  Hammond, 

conveyance  has  not  been  held  fraud-  1  Atk.  13  (1738),  in  which  Lord 

ulent   against   a   subsequent   pur-  Hardwicke  said:   '  There  are,  to  be 

chaser.  .  .  .  But   here   is   another  sure,  cases  of  voluntary  settlements 

circumstance,  for  the  plaintiff's  debt  that  are  not  fraudulent,  and  those 

does  not  appear  to  have  accrued  by  are  where  the  person  making  is  not 

breach  of  covenant  till  after  the  indebted  at  the  time;  in  which  case 

conveyance    in    execution    of    the  subsequent   debts   will    not   shake 

power.    I  have  heard  it  said  in  this  such  settlement.'     See  Stephen  v. 

court    that    there    are    reasonable  Olive,  2  Bro.  C.  C.  90. 

voluntary  settlements  which  they  *  Townshend  v.  Windham,  2  Ves. 

[sic]  will  not  interpose  to  disturb,  1  (1750). 

upon    the    construction    of    these  8See    Johnson    v.    Cushing,    15 

statutes.     There  are  words  in  the  N.  H.  298,  310  et  seq.,  Parker,  C.  J. 

proviso  of  the  statute  which  seem  explaining     the     words     '  general 

to   admit   such   construction.      13  power,'  and  following  in  an  opinion 

Eos.  c.  5,  §  4.  .  .  .  As  it  is  a  doubt-  of  great  learning  the  rule  in  Town- 

ful  case  whether  the  plaintiff's  debt  shend  v.  Windham, 
accrued   till  after  the  conveyance 
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of  no  case  on  the  13th  of  Elizabeth  where  a  man,  indebted  at  the 
time,  made  a  mere  voluntary  conveyance  (to  a  child1)  and  died 
indebted,  but  that  the  property  should  be  considered  as  part 
of  his  estate,  for  the  benefit  of  his  creditors.3 

Next  in  point  of  time  comes  a  case,8  in  which  Lord  Kenyon 
at  the  Rolls  appears  to  have  been  of  opinion  —  the  case  is 
very  shortly  reported  —  that  unless  an  antecedent  debt  was 
shown,  a  subsequent  creditor  could  have  no  standing  against 
the   conveyance.    And    this    is    followed    by   a   well-known 

1  These  words  were  immaterial,  at  the  time,  though  he  afterwards 

See  infra,  p.  92.  become  indebted,  if  that  voluntary 

3  The  whole  passage  should  be  conveyance  was  for  a  child,  and  no 

quoted.    *  There  is  no  case/  said  his  particular    evidence    or    badge    of 

lordship,  '  where  a  person  indebted  fraud  to  deceive  or  defraud  subse- 

makes  a  conveyance  of  a  real  or  quent  creditors,  that  will  be  good; 

chattel  interest  for  the  benefit  of  a  but  if  any  mark  of  fraud,  collusion, 

child,    without    the    consideration  or    intent    to    deceive    subsequent 

of  marriage  or  other  valuable  con-  creditors  appears,  that  will  make 

sideration,    and    dying    afterwards  it  void;    otherwise  not,  but  it  will 

that  that  shall  take  place  [i.  e.  the  stand,    though   afterwards   he  be- 

conveyance  stand].     There  is  cer-  comes  indebted.     But  I  know  no 

tainly    a    difference    between    the  case  on  the  13th  Elizabeth  where 

statutes  of  fraud  of  the  13th  Eliza-  a  man  indebted  at  the  time  makes 

beth,  which  is  in  favor  of  creditors,  a  mere  voluntary  conveyance  to  a 

and  the  27th  Elizabeth,  which  is  child,   without   consideration,    and 

in  favor  of  purchasers.     But  that  dies   indebted,    but   that   it   shall 

difference  was  never  suffered,   by  be  considered  as  part  of  his  estate 

way  of  general  rule,  to  go  further  for  benefit  of  his  creditors;  and  on 

than  this:    On  the  27th  Elizabeth  that   foundation,    I    take   it,    this 

every  voluntary  conveyance  made,  court  has  grounded  their  opinion  in 

where  afterwards  there  is  a  subse-  the  execution  of  powers,  when  they 

quent  [sic]  conveyance  for  a  valuable  stop  in  transitu  (as  it  is  called),  and 

consideration,  though  no  fraud  in  say  it  shall  not  be  given  away  from 

that    voluntary    conveyance,    nor  creditors.'     See  Stephen  v.  Olive, 

the  person  making  it  at  all  indebted,  2  Bro.  C.  C.  90,  where  Lord  Kenyon, 

yet    the   determinations   are   that  following    this    case,     held    that, 

such  mere  voluntary  conveyance  is  though   a  settlor   of  a   voluntary 

void  at  law  by  the  subsequent  for  settlement  was  indebted,  yet  if  the 

valuable    consideration.      But    the  debt  was  secured  by  a  mortgage,  the 

difference  between  that  and  the  13th  settlement  was  good. 
Elizabeth  is  this:   If  there  is  volun-         *  Stephens  v.  Olive,  2  Bro.  C.  C. 

tary  conveyance  of  real  estate  or  90  (1785). 
chattel  interest  by  one  not  indebted 
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case  l  before  Lord  Alvanley,  also  at  the  Rolls;  in  which  a 
subsequent  creditor  sought  through  an  account  to  invalidate  a 
post-nuptial  voluntary  settlement,  there  being  no  evidence 
that  the  husband  was  indebted  when  he  executed  the  deed. 
Lord  Alvanley  declared  not  only  that  the  bill  could  not  be 
maintained,  but  that  it  would  not  be  enough  to  allege  a  single 
debt;  debts  to  the  extent  of  insolvency  should  be  shown.2 

Shortly  afterwards  a  case  *  went  from  Sir  Wm.  Grant  on 
appeal  to  Lord  Eldon,  which  finally  turned  upon  the  applica- 
tion of  the  old  Bankruptcy  Act  of  James  the  First.4  That 
raised  a  different  sort  of  question;  a  voluntary  settlement  by 
a  trader  under  the  old  bankruptcy  laws  could  be  avoided  upon 
the  subsequent  bankruptcy  of  the  settlor,  though  he  was  not 
indebted  at  the  time  of  making  it.5  There  had  been  a  settle- 
ment of  land  for  the  benefit  of  a  trader  and  his  wife,  whether 
voluntary  towards  the  wife  was  not  clear;  and  the  husband 
and  wife  having  afterwards  mortgaged  the  property,  and  the 
husband  having  become  and  having  died  bankrupt,  the  ques- 
tion, on  a  bill  by  the  widow  to  redeem,  was  whether  the  settle- 
ment was  void.  Sir  Wm.  Grant  considered  the  case  as  not 
within  the  bankruptcy  laws,  and  that,  the  husband  not  being 
indebted  when  the  deed  was  made,  the  settlement  was  good; 
but  Lord  Eldon  held  the  case  to  be  within  the  statutes  of 
bankruptcy.6 


i  Lush  v.  Wilkinson,  5  Ves.  384 
(1800).  See  also  Glaister  t>.  Hewer, 
8  Ves.  195  (1802),  where  Sir  Wm. 
Grant  says  that  a  settlement  by 
one  not  a  trader  cannot  be  set  aside 
because  it  is  voluntary,  though  the 
settlor  afterwards  becomes  bank- 
rupt. Lilly  v.  Osborn,  3  P.  Wms. 
298;  Crisp  v.  Pratt,  Cro.  Ch.  648. 

3 '  Every  man/  said  his  lordship, 
'  must  be  indebted  for  the  common 
bills  for  his  house,  though  he  pays 
them  every  week.  It  must  depend 
upon  this,  whether  he  was  in  insol- 


vent circumstances  at  the  time.  .  .  . 
It  is  very  extraordinary  for  a  sub- 
sequent creditor  to  come  with  a 
fishing  bill,  in  order  to  prove  an- 
tecedent debts.' 

» Glaister  v.  Hewer,  8  Ves.  195 
(1802). 

*  19  Jac.  1,  c.  15. 

5  Walker  v.  Burroughs  and  Glais- 
ter v.  Hewer,  supra. 

•The  Master  of  the  Rolls  had 
held  that  the  bankruptcy  statutes 
did  not  comprise  cases  of  settle- 
ments upon  a  wife;  this  view  Lord 
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Four  years  later  a  case  *  often  cited  was  tried  before  the 
same  learned  Master  of  the  Rolls.  A  creditor  had  filed  a  bill 
to  affect  all  the  devisees  under  the  will  of  his  debtor;  and  the 
answer  disclosed,  what  the  creditor  was  not  aware  of,  a  volun- 
tary settlement,  which  had  been  made  before  the  creditor's 
claim  arose.  There  was  no  evidence  that  the  deceased  was 
indebted  when  he  made  the  settlement;  and  it  was  accord- 
ingly held  that  the  deed  must  stand. 

The  next  case  *  brings  us  to  the  time  of  Sir  Thomas  Plumer, 
Vice  Chancellor,  by  whom  several  cases  of  the  kind  were  con- 
sidered. The  first  of  these  was  a  creditor's  bill  against  the 
executors  of  S  H  and  also  against  the  trustees  and  cestui  que 
trust  under  a  voluntary  settlement  by  her,  praying  an  account, 
and  that  any  deficiency  in  assets  should  be  supplied  out  of  the 
settled  property.  The  bill  did  not  state  that  S  H  was  in- 
debted when  she  made  the  settlement,  but  charged  that  it  was 
made  in  favor  of  an  illegitimate  child;  the  plaintiffs  relying 
upon  a  passage  in  one  of  Lord  Hardwicke's  judgments  already 
quoted,8  and  contending  that,  though  a  voluntary  settlement 
by  one  not  indebted  was  good  against  future  creditors  if  made 
in  favor  of  a  wife  or  child,  yet  that  if  it  was  made  in  favor 
of  a  stranger,  such  as  an  illegitimate  child,  it  could  not  pre- 
vail against  such  creditors. 

The  learned  Vice  Chancellor  however  decided  that  Lord 
Hardwicke  was  not  to  be  understood  as  limiting  the  rule  to 
the  case  before  him,  of  a  child;  it  was  not  to  be  inferred  that 
every  voluntary  conveyance  not  in  favor  of  a  child  was  sub- 
ject to  the  claims  of  creditors.  If  in  the  passage  referred  to 
the  words  '  for  a  child '  had  been  left  out,  the  proposition 

Eldon  decided  to  be  wrong.    As  to  l  Kidney  v.  Coussmaker,  12  Ves. 

the  moral  duty  of  the  husband  to  136  (1806). 

make  provision  for  his  wife  his  lord-  3  Holloway  v.  Millard,  1  Madd. 

ship  said:  '  I  do  not  know  that  the  414  (1816). 

court   has  ever   under  these  Acts  8  Townshend  v.  Windham,  2  Ves. 

of  Parliament  supported  a  provision  1,  11;  ante,  p.  89,  note. 

upon  that  principle  of  moral  duty.' 
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would  still  have  been  correct;  and  he  had  Lord  Hardwicke's 
own  authority,  he  stated,  for  saying  so.1 

The  next  case  a  before  this  able  judge  was  one  touching  a 
voluntary  settlement  by  a  husband  not  indebted,  in  favor  of 
his  wife  and  children,  which  the  wife  by  bill  sought  to  estab- 
lish; and  no  creditor  attempting  to  impeach  it,  the  bill  was 
sustained*  No  doubt  could  be  entertained  that  a  deed  made 
in  such  a  case  was  good  against  subsequent  creditors.  A 
little  later  a  bill  before  the  same  judge  to  set  aside  a  volun- 
tary settlement  as  in  fraud  of  the  plaintiff  was  sustained; 
the  plaintiff  having  become  a  creditor  by  breach  of  a  covenant 
entered  into  with  him  by  the  settlor  before  the  execution  of 
the  settlement.9  In  the  course  of  the  argument  the  judge 
said  that  he  did  not  recollect  a  case  in  which  a  voluntary 
settlement  had  been  sustained  against  subsequent  creditors 
where  the  settlor  was  largely  indebted  at  the  time;  and  this 
principle  applied  to  the  case  of  money  obtained  by  subsequent 
credits  to  pay  off  creditors  anterior  to  the  conveyance.4 

1  Referring  to  Walker  v.  Bur-  Ward,  4  Greenl.  195;  French  v. 
roughs,  1  Atk.  93,  ante,  p.  88,  where  Holmes,  67  Maine,  186.)  Being 
the  proposition  was  laid  down  indebted  is  only  one  circumstance 
generally,  without  the  words  'for  from  which  evidence  of  the  inten- 
a  child,'  to  wit,  that  a  voluntary  tion  may  be  drawn.  But  suppose  a 
settlement  by  one  not  indebted  is  person  indebted  to  execute  a  con- 
good  against  subsequent  creditors,  veyance  such  that  if  those  who 
So  also  in  Russel  v.  Hammond,  1  were  creditors  at  the  time  com- 
Atk.  13.  plained,   it  would   be  void  as  to 

2  Battersbee  v.  Farrington,  1  them;  then  if  they  are  paid  off,  and 
8wanst.  106  (1818).  a  new  set  of  creditors  stand  in  their 

8  Richardson    v.  Smallwood,  Ja-  places,  does  that  make  any  differ- 

cob,  552  (1822).  ence?    Does  it  not  hinder  and  delay 

4 '  All  the  cases,'  said  the  court,  these  creditors,  and  is  it  not  void  as 

'  say  that  the  deed  will  stand  if  the  to  them?    If  it  be  not  so,  it  would 

party  be  not  indebted  and  if  it  be  be  easy  to  evade  the  statute;   the 

not    fraudulent.      (See    Sexton   v.  party  may  pay  off  those  to  whom 

Wheaton,  8  Wheat.  229;    Jackson  he  is  then  indebted  by  borrowing  of 

v.   Ifiner,    101    111.    550;     Belford  others,  and  he  may  then  say  to 

v.  Crane,  16  N.  J.  Eq.  265;  Benton  them,  "  I  did  not  make  the  settle- 

v.  Jones,  8  Conn.  186;    Salmon  v.  ment  to  defraud  you,  but  to  defraud 

Bennett,    1   Conn.   525;    Howe  v.  the  other  persons  who  were  my 
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**w  >c^?i>a  vrae*s  remain  to  be  noticed;  the  first  of  which  * 
*,\  M*t  ^  stated,  the  second  *  shortly  treating  the  first  as 
*  I***  ittti&ratioii  of  the  law.  The  first  case  was  a  bill  by  a 
^o^mm*  creditor  to  set  aside  certain  voluntary  deeds  of 
stfuugtttttt  as  in  fraud  of  the  settlor's  creditors.  The  debtor 
4UM  ^ratfe*  years  after  making  the  settlement,  largely  indebted; 
at*!  be  was  in  debt  in  considerable  amounts  at  the  time  of 
<*\tiCtttiB$  the  deeds  of  settlement.  But  it  was  not  clear,  on 
&*  evidence,  whether  all  these  prior  debts  had  been  paid,  or 
whether  some  of  them  did  not  still  subsist  when  the  plain- 
tiff's debt  accrued.  Vice  Chancellor  Kindersley,  a  very  able 
judge,  said  in  the  first  place  that  there  was  no  question  that 
subsequent  creditors  were  entitled  to  participate  if  a  convey- 
ance was  set  aside  by  any  creditor;  there  was  no  distinction 
between  the  two  classes  in  such  a  case;    all  participated  pro 

rata. 

This  showed,  as  the  Vice  Chancellor  stated,  that  a  subse- 
quent creditor  had  an  equity;  and,  prima  facie,  having  an 
equity,  he  was  himself  entitled  to  file  a  bill  to  enforce  the 
same.  Now  existing  creditors  could  under  the  statute  of 
Elizabeth  annul  a  voluntary  conveyance  if  the  debtor  included 
in  it  such  an  amount  that,  having  regard  to  the  state  of  his 
property  and  the  extent  of  his  liabilities,  its  effect  might  be 
to  delay  his  creditors;  and,  assuming  that  any  of  those  debts 
remained  unpaid  at  the  time  of  filing  a  bill  by  a  subsequent 
creditor,  then,  inasmuch  as  the  prior  creditor  could  have  the 
conveyance  set  aside,  a  subsequent  creditor  also,  having  thus 
an  equity,  could  have  it  set  aside.  But  he  was  inclined  to 
think,  though  that  was  not  necessary  to  the  case,  that  if  no 
debt  of  the  time  of  the  execution  of  the  deed  remained  unpaid 
when  the  subsequent  creditor  filed  his  bill,  the  bill  could  not 

creditors."  '       To  the  same  effect,  x  Jenkyn  v.  Vaughan,  3  Drew. 

Savage   v.    Murphy,    8    Bosw.    75,  419  (1856). 

Hoffman,  J.;    affirmed,  34  N.  Y.  2  Freeman  v.  Pope,  L.  R.  5  Ch. 

508.  538. 
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be  maintained;    unless  indeed  there  was  some  other  ground 
for  inferring  the  intention  to  defraud.1 

Such  in  substance  was  the  reasoning  of  the  court;  and  in 
a  later  case '  on  appeal  in  chancery,  in  which  subsequent 
creditors  were  considered  entitled  to  come  in  with  existing 
creditors  upon  the  successful  impeachment  of  a  voluntary 
settlement,  Lord  Justice  Giffard  said  that  there  could  be  no 
reason  for  doubting  the  correctness  of  that  decision  either  in 
point  of  principle  or  of  justice.  The  decision  of  Vice  Chan- 
cellor Kindersley  accordingly  settled  the  law,  so  far  as  there 
was  any  room  for  doubt  before;  and  the  result,  so  far,  is  (1) 
that  there  need  be  no  actual  intent  on  the  part  of  the  debtor 
to  delay  or  defraud  futuse  creditors,  but  that  where  there  is, 
at  the  time  of  filing  a  bill s  by  a  subsequent  creditor,  a  credi- 
tor of  the  time  of  the  conveyance  who  could  have  the  convey- 
ance set  aside,  the  bill  will  be  sustained, a  and  (2)  that  if  a  prior 

1  *  If  a  subsequent  creditor/  said        '  When  we  look  at  the  authorities, 

the  Vice  Chancellor,  '  files  a  bill,  we  find  that  in  two  or  three  cases, 

and  you  can  show  that  the  person  where  the  question  has  been  raised 

who  executed  the  deed,  though  in-  as  to  the  plaintiff's  right  to  file  a 

debted  at  the  time  he  made  it,  has  bill,  being  a  subsequent  creditor, 

paid  every  debt,  it  is  very  difficult  and   debts   antecedent   have   been 

to  say  that  he  executed  the  settle-  shown  still  to  subsist,   the  court, 

ment  with  an  intention  to  defeat  or  having  its  attention  drawn  to  that, 

delay    creditors,    since    his   subse-  has  made  a  decree  in  favor  of  the 

quent  payment  shows  that  he  had  creditor.'    See  the  subsequent  case 

not  such  an  intention.    ^But  that  of  Holmes  v.  Penney,  3  Kay  &  J.  90, 

reason  has  been  set  aside;   the  real  99,  Wood,  V.  C. 
intention  would  be  immaterial  in        Existing  creditors  would  of  course 

the  face  of  the  necessary  effect  of  be  let  in  to  participate  in  the  benefits 

the  deed.    Freeman  v.  Pope,  L.  R.  5  of  voluntary  conveyances  set  aside 

Ch.   538.     See  however  Claflin  v.  at  the  suit  of  subsequent  creditors; 

Mess,  30  N.  J.  Eq.  211,  213,  where  and  this  though  the  conveyances 

it  is  repeated.)    But  it  appears  to  were  intended  to  defraud  the  latter 

me,  in  the  absence  of  authority  to  only. 

the   contrary,    that   a   subsequent         2  Freeman  v.  Pope,  L.  R.  5  Ch. 

creditor  may  file  a  bill  if  any  debt  538. 

due  at  the  date  of  the  deed  remains         *  The  rule  has  since  been   ex- 
due  at  the  time  of  filing  the  bill.'  tended.    Infra,  p.  106. 
See  Claflin  v.  Mess,  supra. 

•Ideal  Co.  v.  Holland,  1907,  2  Ch.  157,  166. 
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creditor  file  the  bill  and  succeed,  subsequent  creditors  are  let 
in  on  equal  terms.1  a 

The  American  cases,  as  we  have  intimated,  do  not  speak 
with  the  same  certain  sound;  though  most  of  them,  it  is  be- 
lieved, are  in  substantial  accord  with  the  doctrine  finally 
established  by  Vice  Chancellor  Kindersley.  Our  authorities 
begin  with  a  familiar  case  *  before  Chancellor  Kent.  That  case 
has  in  part  been  repeatedly  denied;  in  so  far  as  it  decided  that 
a  voluntary  conveyance  was  invalid  per  se  against  existing 
creditors,  without  regard  to  the  extent  of  the  debts  as  com- 
pared with  the  amount  of  property  which  the  debtor  still 
retained,  it  isr  not  generally  accepted  law.8  But  in  regard  to 
what  Chancellor  Kent  said  of  the  rights  of  subsequent  credi- 
tors, though  that  was  extra-judicial,  it  is  in  substantial  accord, 
so  far  as  it  goes,  with  the  English  doctrine  as  shown  above, 
and  has  often  been  cited  as  authoritative.  The  opinion  of 
the  learned  chancellor,  though  he  declared  that  his  mind  was 
open  to  further  consideration,  was  that  the  existence  of  debts 
when  the  voluntary  conveyance  was  made  might  be  such  as 
to  raise  an  inference  of  fraud  in  favor  of  subsequent  cred- 
itors; *  which  would  be  repelled  by  evidence  that  their  debts 

1  To  these  cases  may  be  added  well  as  before  the  conveyance.    As 

cases  in  which  it  is  held  that  where  to  the  proposition  itself  see  ante, 

a    voluntary    conveyance     by     a  pp.  84,  85. 

debtor  is  set  aside  after  his  death,  *  Reade  v.  Livingston,  3  Johns, 

the  property  becomes  assets  as  of  Ch.  481,  500. 

that  time.    See  Townshend  v.  Wind-  s  See  the  next  chapter, 

ham,  2  Ves.  1,  ante,  p.  89;   Scarf  4  See  Thacher  v.  Phinney,  7  Allen, 

t>.  Southy,  16  Sim.  344,  reversed,  146,  150;  Beal  v.  Warren,  2  Gray, 

but  not   on   that  point,   ib.   481;  447,  454;  Shears  v.  Rogers,  3  Barn. 

Shears  v.  Rogers,  3  Barn.  &  Ad.  &  Ad.  362;    Gale  &  Williamson,  8 

362.  That  is,  the  property  is  assets  Mees.  &  W.  405.    Further  see  next 

in  favor  of  all  creditors,  after  as  chapter. 

•  Kehr  v.  Smith,  30  Wall.  31,  36;  Walter  v.  Lane,  1  McArthur  (D.  C.) 
275*  Stumph  v.  Bruner,  89  Ind.  556  (opinion);  O'Brien  v.  Stambach,  101 
la.  40,  69  N.  W.  1133;  Ilfeld  v.  de  Baca,  13  N.  M.  32,  79  Pac.  723. 

Contra,  Williams  v.  Banks,  11  Md.  198;  Gardner  v.  Kleinke,  46  N.  J. 
Eq.  90, 13  Atl.  457;  Dosche  v.  Nette,  81  Tex.  265,  16  S.  W.  1013  (inter- 
preting Texas  statute;  see  Rev.  St.  art.  2545).  For  American  cases  on 
the  former  of  the  above  propositions,  see  p.  99,  n.  1,  p.  103,  n.  a. 


§  6.]  CONSTRUCTION  OF  THE  STATUTE.  97 

were  secured  by  mortgage  or  by  a  provision  in  the  settlement.1 
If  there  was  nothing  of  the  kind,  such  creditors  would  be 
entitled  to  impeach  the  settlement  by  a  bill  properly  adapted 
to  the  purpose,  and  charging  indebtedness  at  the  time  of  the 
conveyance;  so  that  their  rights  should  not  rest  upon  the 
mere  pleasure  of  the  prior  creditors.  And  they  would  need 
to  go  so  far,  and  only  so  far,  in  showing  debts  as  would  be 
sufficient  to  create  reasonable  evidence  of  a  fraudulent  in- 
tention.3 Thus  far  the  case  is  in  substantial  accord  with 
the  English  rule;  indeed  the  whole  case,  with  its  distinction 
between  the  two  classes  of  creditors  (that  a  voluntary  con- 
veyance is  per  se  fraudulent  towards  existing  creditors,  but 
that  future  creditors  must  show  fraud  in  fact),  has  become  > 
the  law  of  some  of  the  states.8 

The  Supreme  Court  of  New  York  afterwards  entertained 
the  same  general  view  in  regard  to  subsequent  creditors, 
referring  with  approval  to  the  opinion  of  Chancellor  Kent  as 

1  Thomson    v.    Dougherty,     12  surely  support   a   presumption   of 

Serg.  &  R.  448.     '  Mortgage '  and  fraud  in  fact;   no  voluntary  settle- 

'  provision '    are    only    examples,  ment  in  any  possible  case  could 

There    may    be    some    pertinency  stand,    upon    that     construction.' 

in  the  inquiry  how  the  debtor  could  And  he  now  draws  the  distinction 

provide  for  future  debts  the  nature  stated  in  the  text,  between  prior 

and  extent  of  which  might  be  en-  and  subsequent  creditors.     As  to 

tirely  past  prognostication.    Harlan  the  former  a  voluntary  conveyance 

v.  Maglaughlin,  00  Penn.  St.  293.  in  his  view  was  fraudulent  as   a 

The  provision   however  might   be  matter  of  law;    as  to  the  latter 

that  the  settlement  should  yield,  as  there  was  '  no  such  necessary  legal 

far  as  might  become  necessary,  to  presumption,   and   there   must   be 

the  claims  of  creditors;  then  indeed  proof  of  fraud  in  fact;  and  the  in- 

it  would  not  be  fraudulent.  debtedness  at  the  time,  though  not 

3  The  learned  chancellor  denied  amounting  to  insolvency,  must  be 

the  dictum   of  Lord   Alvanley  in  such  as  to  warrant  such  conclusion.' 

Lush  v.  Wilkinson,  5  Ves.  384,  ante,  8  Claflin  v.  Mess,  30  N.  J.  Eq.  211  ; 

p.  91,  n.,  that  debts  to  the  extent  Seals   v.   Robinson,    75   Ala.   363; 

of    insolvency    should    be    shown;  Lawson  v.  Alabama  Warehouse  Co. 

but    deb  to    sufficient    to    indicate  73  Ala.  289;  Huggins  v.  Perrine,  30 

fraud  should  be  proved.    '  To  show  Ala.  396;    Stiles  v.  Lightfoot,   26 

any   existing   debts,   however    tri-  Ala.   443.    See  also    ante,   p.  79, 

fling  and  inevitable  .  .  .  would  not  note  3. 


98  FRAUDULENT  CONVEYANCES.  [CHAP.  IV. 

authority.1   The  plaintiff  in  this  case  however  was  a  subsequent 
purchaser  as  well  as  subsequent  creditor.     Later  the  rights 
of  subsequent  creditors,  in  a  case  of  fraud  upon  them,  under- 
went searching  consideration  both  by   the  Superior  Court 
of  New  York  city  and  by  the  Court  of  Appeals;  and  the  doc- 
trine maintained  in  one  of  the  cases  *  before  Sir  Thomas  Plumer 
was  laid  down.    The  case  *  referred  to  was  this:   A  judgment 
debtor,  engaged  in  a  large  business  on  credit  and  considerably 
in  debt,  made  a  voluntary  conveyance  of  all  his  property  to 
his  wife  and  children,  without  visible  change  of  possession, 
and  with  intent  to  continue  the  business  and  to  contract  future 
debts  in  carrying  it  on,  upon  his  apparent  ownership  of  the 
property.     The  debtor  continued  his   business   accordingly, 
making  new  purchases  on  credit,  and  using  the  avails  in  part 
to  pay  existing  debts;   ten  months  afterwards  he  failed.    The 
conveyance  was  of  course  held  invalid  towards  subsequent 
creditors;  it  was  plain  that  there  was  an  intention  to  defraud 
them  if  the  business  should  not  prosper.  In  an  elaborate  opinion 
'  in  the  Superior  Court  by  Mr.  Justice  Hoffman  the  case  is  put 
thus:     Were  there  existing  creditors,  it  was  asked,  who  could 
have  set  aside  the  conveyance?    Had  the  debtor  continued  in 
debt  to  others  who  could  have  set  it  aside  even  if  the  original 
creditors  had  been  paid  off?    Were  there  successive  creditors 
as  to  whom  it  would  have  been  void? 

This  however  falls  short  of  the  English  doctrine  finally 
laid  down;  it  is  only  the  well-settled  case  of  the  right  of  future 
creditors  to  have  conveyances  made  in  contemplation  of  future 
debts  annulled.4  But  the  doctrine  that  a  voluntary  convey- 
ance, invalid  against  existing  creditors,  or  a  conveyance  with 

1  Wadsworth  v.  Havens,  3  Wend.  100;    Haskell  v.   Bakewell,    10  B. 

411.  Mon.    206;     Belford   v.   Crane,    16 

3  Richardson  v.  Smallwood,  Ja-  N.  J.  Eq.  265;  Benton  v.  Jones, 
cob,  552,  ante,  p.  93,  note  4.  8-  Conn.  186;    Clark  v.  French,  23 

"Savage  v.  Murphy,  34  N.  Y.  Maine,  221;  Laughton  v.  Harden, 
508;  affirming  8  Bosw.  75.  68  Maine,  208. 

4  Carter  v.  Grimshaw,  49  N.  H. 
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intent  to  delay  or  defraud  existing  creditors  only,  is  equally 
invalid  against  future  creditors,  where  prior  debts  remain 
unpaid,  has  been  laid  down  by  different  courts  in  this  country; 1 
and  sometimes,  incautiously,  without  the  qualification  in  regard 
to  prior  debts  remaining  unpaid.3 

Against  these  authorities  are  to  be  set  the  decisions  of  the 
courts  of  Pennsylvania,8  Alabama,4  Mississippi,5  and  one  or 
two  other  states.6  In  the  case  first  cited  the  judge  at  the  trial 
had  instructed  the  jury,  in  conformity  with  instructions  given 

1  Ridgeway  v.  Underwood,  4  as  in  the  New  Jersey  cases,  it  was 
Wash.  C.  C.  137,  on  authority  of  necessary  to  consider  the  point. 
Chancellor  Kent's  decision  in  Reade  If  fraud  was  in  point  of  fact  in- 
v.  Livingston,  supra;  Redfield  v.  tended  upon  future  creditors,  it  is 
Buck,  35  Conn.  328,  on  same  author-  of  course  immaterial  whether  there 
ity;  Bassett  v.  McKenna,  52  Conn,  were  debts  due  to  prior  creditors. 
437  (fraudulent  intent  shown);  8Haak's  Appeal,  100  Penn.  St. 
HcLane  v.  Johnson,  43  Vt.  48;  Sil-  59;  Kimble  v.  Smith,  95  Penn.  St. 
vennan  v.  Greaser,  29  W.  Va.  550;  69;  Harlan  v.  Maglaughlin,  90 
Lockhart  v.  Beckly,  10  W.  Va.  87;  Penn.  St.  293;  Snyder  v.  Christ,  3 
damn  v.  Mess,  30  N.  J.  Eq.  211;  Wright,  499;  Monroe  v.  Smith,  79 
Allaire  v.  Day,  ib.  231;  Toney  v.  Penn.  St.  459;  Reid  v.  Gray,  37 
McGehee,  38  Ark.  419;  [Over-  Penn.  St.  508.  See  Hennon  v.  Mo- 
ruled  on  this  point.  Rudy  v.  Austin,  Clane,  88  Penn.  St.  219.  Formerly 
56  Ark.  73, 19  S.  W.  111.]  Wilson  there  was  a  near  approach  to  the 
v.  Buchanan,  7  Gratt.  334;  Pratt  English  law.  Thomson  v.  Dough- 
v.  Cox,  22  Gratt.  330;  Morrill  v.  erty,  12  Serg.  &  R.  448. 
Kftner,  113  HI.  318;  Bittenger  v.  4  Davidson  v.  Lanier,  51  Ala. 
Kasten,  111  HI.  260;  Pelham  v.  318;  Kirksey  v.  Snedecor,  60  Ala. 
Aldrich,  8  Gray,  515;   Parkman  v.  192. 

Welch,  19  Pick.  231,  237;  Clark  v.         *  Simmons  v.  Ingram,  60  Miss. 

French,  23  Maine,  221,  228.    The  886.       [The    Mississippi    statutes 

opinion  of  Mr.  Justice  Story  also,  are   distinguished    from   the    13th 

it  seems,  was  on  this  side.    Equity,  Elizabeth.       Bullit   v.  Taylor,    34 

§361.     The  author  may  be  per-  Miss.  708,  and  cases  cited.] 
mitted  to  add   that  at  the  time         6See  Bayha  v.  Kessler,  79  Mo 

when  the  notes  to  the  13th  ed.  of  555;  Sheppard  v.  Thomas,  24  Kans 

Story's    Equity    were    written    (1  780;    Hixon  v.  George,   18  Kans 

Story,  p.  365),  he  had  not  exam-  253;  Hilton  v.  Morse,  75  Maine,  258 

ined  the  subject  as  fully  as  he  has  French  v.  Holmes,  67  Maine,  186 

since,  and  there  merely  repeated  McLean  v.  Weeks,  65  Maine,  411; 

notes  of  previous  editions.  Stumph   v.    Bruner,   89   Ind.    556 

2  Indeed  that  is  true  of  most  of  the  (statute) ;    Horn  v.  Volcano  Water 

just  cited,  though  not  where,  Co.  13  Cal.  62. 
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by  Mr.  Justice  Duncan  in  1826,1  that  where  there  were  debts 
existing  at  the  time  of  the  (voluntary)  conveyance,  and  their 
recovery  was  hindered  thereby,  that  circumstance  raised  a 
suspicion  of  fraud  from  which  an  intent  to  defraud  subsequent 
as  well  as  existing  creditors  might  be  inferred.    But  this  was 
held  erroneous;  the  Supreme  Court  declaring  that  the  statute 
of  13th  Elizabeth  did  not  make  a  voluntary  conveyance  void 
against  subsequent  creditors  merely  because  it  was  void  against 
prior  creditors.    The  fraud  must  be  practised  upon  the  subse- 
quent creditors  to  enable  them  to  impeach  the  conveyance;  * 
and  the  fact  that  existing  creditors  could  set  aside  a  deed  as 
fraudulent  was  not  even  prima  facie  evidence  in  favor  of  a 
subsequent  creditor.8    So  in  Alabama  it  is  laid  down  that  a 
gift  by  a  husband  to  his  wife,  if  not  made  with  fraudulent  intent 
towards  future  creditors,  can  be  set  aside  only  at  the  suit  of 
existing  creditors;  *  though  if  there  was  actual  fraud  future  as 
well  as  present  creditors  may  impeach  the  conveyance.5 

In  Massachusetts  too  a  rule  which  at  first  appears  to  differ 
from  the  English  rule  seems  to  have  become  settled,  to  this 
effect:    If  the  debtor  made  the  voluntary  conveyance  with 

*  intent  to  defraud/  —  an  expression  exemplified  by  a  con- 
veyance with  a   secret    trust,  unexplained,  in  favor  of  the 

1  Thomson  v.  Dougherty,  supra.    Moore   v.    Page,    111    U.    S.    117; 

3  See  e.  g.  Mowry's  Appeal,  94  Claflin  v.  Mess,  30  N.  J.  Eq.  211. 
Penn.  St.  376.  Subsequent   creditors   cannot  par- 

8  Contra,  Home  v.  Volcano  Water  ticipate  with  existing  creditors,  in 

Co.  13  Cal.  62.  Alabama,  in  the  benefits  resulting 

4  Davidson  v.  Lanier,  supra,  from  the  latter's  procuring  a  con- 
The   court   says  that   the   statute  veyance  to  be  set  aside,  where  no 

*  has  reference  to  existing  creditors,  fraud  is  intended  upon  the  subse- 
and  not  to  future  creditors,  unless  quent  creditors.  Kirksey  v.  Snede- 
the  conveyance  is  a  contrivance  cor,  supra.  This  is  a  sound  condu- 
to   hinder   and   delay   or   defraud  sion  from  the  rule. 

future  creditors.'    Language  to  the         6  Seals  v.  Robinson,  75  Ala.  363. 

like    effect   occurs   in    Kirksey    v.  That  would  be  generally  accepted 

Snedecor,  supra,  Lawson  v.  Alabama  law,  except  in  Pennsylvania.     See 

Warehouse  Co.  73  Ala.  289,  Seals  v.  Wilcoxen   v.  Morgan,   2  Col.  473, 

Robinson,  75  Ala.  363,  and  in  Hor-  and  cases  cited;    also  cases   infra, 

bach  v.  Hill,  112  U.  S.  144.   See  also  passim. 
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debtor,1  or  by  a  conveyance 'made  to  avoid  a  judgment,3  — 
subsequent  creditors  and  ptfrchasera  may  avail  themselves  of 
the  fraud  to  set  aside  the  deed;*'£tit,*i£  the  conveyance  was 

*  voluntary  only,  and  made  without  fraudulent  intent/  it  may 
be  avoided  only  by  creditors  of  the  time  of  making  iC8*  Chief 
Justice  Shaw  declared  this  to  be  a* '  well-settled '  ruW./-Bujb 
the  case  cited  for  it/  ^nd  the  decisions  on  which  that  cfe£e 
was  founded;  *  were  cases  of  subsequent  purchasers;  and  they 
had  not  professed  to  lay  down  any  rule  in  regard  to  subse- 
quent creditors.    The  distinction  therefore  was  not  already 

*  well-settled; '  and  if  what  has  been  said  in  this  discussion' is 
sound,  it  was,  if  the  language  were  taken  in  its  most  natural 
sense,  an  unfortunate  distinction. 

The  latter  part  of  the  rule,  like  the  rule  in  the  Pennsyl- 
vania cases,  would  in  its  natural  sense  deny  the  doctrine  of 
equity  that  upon  a  successful  impeachment  of  the  fraudulent 
conveyance,  by  a  decree  in  favor  of  existing  creditors  after 
the  subsequent  debts  have  been  created,  all  creditors,  subse- 
quent as  well  as  prior  to  the  conveyance,  are  let  in;  or  if  not 
that,  it  makes  the  equity  of  the  subsequent  creditors  dependent 
upon  the  will  of  those  of  the  time  of  the  conveyance.*    But 

1  Oriental   Bank   v.  Haskins,   3  *  Beal  v.  Warren,  supra. 

Met.  332.  5Clapp  v.  Leatherbee,  18  Pick. 

3  Livermore  v.  Boutelle,  11  Gray,  131;  Ricker  v.  Ham,  14  Mass.  137. 

217.  In  Parkman  t>.  Welch,  19  Pick.  231, 

•  Pelham  v.  Aldrich,  8  Gray,  515,  237,    however,    Dewey,    J.    speaks 

517  (referring  to  Beal  v.  Warren,  2  of  such  a  rule  as  prevailing   '  in 

Gray,   447,   a   case  of  subsequent  England    and    in    several    of    the 

purchaser);     Day    v.    Cooley,    118  states  of  the  Union,'  and  as  '  rec- 

Mass.  524;    Wadsworth  v.  Williams,  ognized  '  in  several  Massachusetts 

100  Mass.  126;   Claflin  v.  Mess,  30  cases.    Sed  quaere,  except  with  the 

N.  J.  Eq.  211;  Converse  v.  Hartley,  explanation  in  the  next  paragraph 

31  Conn.  372;  Adams  v.  Collier,  122  of  the  text. 

U.  S.  382,  391  (dictum,  citing  War-  •  The  difficulty  which  the  case 

ren  v.  Moody,  ib.  132,  a  case  not  creates  arises  from  taking  the  words 

in  point.     It  is  difficult  to  under-  '  intent  to  defraud  '  in  their  popular 

stand  the  paragraph  in  which  War-  sense.      Taken    in    their    technical 

ren  v.  Moody  is  cited).     See  also  sense,  there  is  an  intent  to  defraud 

Horbach  v.   Hill,    112  U.  8.   144;  in     every     voluntary     conveyance 

McLane  v.  Johnson,  43  Vt.  48.  which  defeats  or  delays  creditors. 
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the  rule  in  question  is  not  so.  ciiicrihjinating  against  future 

creditors  as  it  appears  op*jft  fcee;%  for  it  is  laid  down  that 

in  cases  in  which  ^.vjflVnti|/£  conveyance  is  by  Massachusetts 

•  •  *  •  • 
law  evidence  of  ifiaa'upon  existing  creditors,  it  is  equally 

evidencp'.of#'iraud*upon  future  creditors.1  The  result  appears 


teisling   creditors   are   defrauded;  59;   Doe  v.  Rusham,  17  Q.  B.  723; 
'  and   if   existing,    then   subsequent  Clarke  v.  Wright,  6  Hurl.  &  N.  849; 
creditors,  since  equity  lets  them  in  Bayspoole  v.  Collins,  L.  R.  6  Ch. 
when   the  former  have   set  aside  232;    May,  Fraudulent  Conv.  193, 
the  deed.    Freeman  v.  Pope,  L.  R.  2d  ed.    But  no  ruling  in  favor  of 
5  Ch.  538.  subsequent     creditors     was     ever 
It  is  very  important  to  be  on  one's  founded  there  upon  that  considera- 
guard  against  the  bearing  of  cases  tion.    See  chapter  21. 
of  subsequent  purchasers  upon  the  1Day  v.  Cooley,  118  Mass.  524; 
rights  of  subsequent  creditors.    The  Redfield   v.   Buck,   35  Conn.   328; 
statute  of  13th  Elizabeth  does  not  Winchester   v.   Charter,    12   Allen, 
concern  (except  by  proviso)   pur-  606,  609  (see  b.  C.  102  Mass.  272). 
chasers,   but  creditors.     Foster  v.  '  Nor   would   this   presumption   of 
Walton,    5   Watts,    378;     Douglas  fraud    (arising   from   an   excessive 
v.  Dunlap,  10  Ohio,  162;  and  other  voluntary  conveyance)  be  confined 
cases  without  number,  English  as  in  its  effect  to  pre-existing  creditors, 
well   as   American.     The   case   of  It  would  be  equally  strong  as  to 
purchasers   falls   under   the   other  those    whose    debts    were    subse- 
statute,   27  Eliz.   c.  4.     In   most  quently  contracted,  because  a  trana- 
of  our  states  a  voluntary  convey-  fer  of  property  under  such  circum- 
ance  will  prevail  over  a  subsequent  stances  affords  a  reasonable  ground 
purchase  with  notice,   though  for  of  presumption  that  the  intent  with 
value.     See  e.  g.  Sanger  v.  East-  which  it  was  made  was  to  put  be- 
wood,    19    Wend.    514;     Bank    of  yond  the  reach  of  creditors,  future 
Alexandria  v.  Fatton,  1  Rob.  (Va.)  as  well  as  present,  the  fund  or  capi- 
499.    But  that  is  no  reason  why  it  tal  to  which  they  had  a  right  to 
should  prevail  over  the  rights  of  a  resort   for   the   payment   of   their 
subsequent  creditor;    these  rights  debts/    Bigelow,  C.  J.    So  held  in 
are  of  a  very  different  nature.    See  New  Jersey  also.    Claflin  v.  Mess, 
however    Bank    of    Alexandria    v.  30  N.  J.  Eq.  211,  in  which,  after 
Patton,  supra,  where  a  subsequent  declaring  that  '  fraud  in  fact '  must 
creditor  with  notice  of  a  voluntary  be  shown  by  future  creditors,  it  is 
conveyance  by  the  debtor  is  treated  explained  that  such  '  may  be  con- 
as  on  the  footing  of  a  subsequent  sidered  found  when  it  appears  that, 
purchaser.      See    also    Graham    v.  after  deducting  the  property  which 
La  Crosse  Ry.  Co.  102  U.  S.  148.   In  is  the  subject  of  the  gift,  the  grantor 
England  a  subsequent  purchaser  for  has  not  retained  sufficient  available 
value  in  good  faith,  even  with  notice,  assets  for  the  payment  of  his  debts/ 
will  prevail  over  a  prior  voluntary  And  for  this  the  English  case  affirm- 
grantee.    Doe  v.  Manning,  9  East,  ing   the   rule   of   Vice   Chancellor 
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to  be  that  the  rule  in  Massachusetts,   as  now  interpreted, 
conforms  substantially  to  the  English  law. 

The  weight  of  authority  indeed  in  this  country  is  clearly 
on  the  side  of  the  English  rule,  not  quite  as  laid  down  by 
Vice  Chancellor  Kindersley,  but  substantially  as  expressed  by 
Chancellor  Kent.a    We  have  seen  that  one  intimation  of  sub- 

Kindersley  is  cited.     Freeman   v.  grantor  retains  sufficient  property 

Pope,  L.  R.  5  Ch.  538,  544.   See  also  to   pay    his    debts,    but   does  not 

Toney  t>.  McGehee,  38  Ark.  419.  actually    pay    them,    but    applies 

The  New  Jersey  court  further  says  his    property   to  some  other   use. 

that  actual  fraud,  for  such  purpose,  Spirett  v.  Willows,  3  De  G.  J.  &  8. 

'may  also  be  inferred  in  case  the  302.' 

a  There  are  in  America  three  distinct  rules  regarding  the  effect  of  a 
fraudulent  conveyance  on  subsequent  creditors,  which  it  may  be  conven- 
ient at  this  point  to  summarize.    They  are  as  follows: 

I.  When  a  debtor  makes  a  voluntary  conveyance  which  he  is  not 
in  a  condition  to  make,  with  justice  to  his  creditors,  and  remains  insolvent 
and  unable  to  pay  his  existing  creditors  unless  with  means  obtained  by 
contracting  new  indebtedness,  subsequent  creditors  may  set  aside  the 
conveyance.  This  is  practically  the  English  rule  as  stated  in  the  text, 
except  that  apparently  it  is  not  necessary  that  any  indebtedness  to  an 
existing  creditor  should  actually  survive  until  the  bringing  of  suit.  In 
addition  to  the  cases  cited  by  the  author  (some  of  which,  however,  do 
not  fully  support  the  proposition),  see  Paulk  v.  Cooke,  39  Conn*  566; 
McElwee  v.  Sutton,  2  Bailey  (S.  G.)  128.  Where  this  rule  does  not  prevail, 
subsequent  creditors  may  nevertheless  be  admitted  to  set  aside  a  con- 
veyance, when  it  appears  that  their  funds  were  directly  used  to  wipe  out 
an  existing  indebtedness.  Barhydt  v.  Perry,  57  la.  416,  10  N.  W.  820; 
Lander  v.  Ziehr,  150  Mo.  403,  51  S.  W.  742.  A  fortiori  of  one  who  becomes 
surety  on  a  bond  to  secure  an  existing  indebtedness.  See  opinion  of  court, 
Wilson  v.  Buchanan,  7  Grattan  34.  Contra,  opinion  of  court,  First  Nat. 
Bank  v.  Bayless,  96  Ga.  684,  23  S.  E.  851.  He  would  at  least  seem  entitled 
to  be  subrogated  to  the  rights  of  the  creditor  whom  he  has  paid.  Hawker 
v.  Moore,  40  W.  Va.  49,  20  S.  E.  842. 

II.  A  voluntary  conveyance  is  good  against  subsequent  creditors,  unless 
it  was  made  with  intent  to  defraud  such  subsequent  creditors,  or  there 
was  secrecy  in  the  transaction  by  which  knowledge  was  withheld  from 
such  creditors,  who  dealt  with  the  grantor  on  the  faith  of  his  ownership 
of  the  property  transferred,  or  the  transfer  was  made  with  the  view  of 
entering  into  some  new  and  hazardous  business,  the  risks  of  which  the 
grantor  intended  should  be  thrown  upon  the  parties  dealing  with  him. 
Talcott  v.  Levy,  29  Abb.  N.  C.  3,  20  N.  Y.  Supp.  440, 47  St.  Rep.  14;  judgt. 
aff.,  3  Misc.  615,  23  N.  Y.  Supp.  162,  51  St.  Rep.  946;  aff.  by  Court  of 
Appeals,  143  N.  Y.  636,  31  N.  E.  826;   Blindage  v.  Cheneworth,  101  la. 
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stance  in  the  opinion  of  the  first-named  judge  was  advanced 
with  hesitation,  to  wit;  that  if  at  the  time  of  filing  a  bill  by  a 
subsequent  creditor  no  debt  due  at  the  execution  of  the  deed 
attacked  remains  unpaid,  the  bill  cannot  be  sustained  (un- 

256, 70  N.  W.  211 ;  Leavengood  v.  McGee,  50  Or.  233, 91  Pac.  453.  Schreyer 
17.  Scott,  134  U.  S.  405,  involved  the  interpretation  of  New  York  law, 
but  the  same  rule  was  recognized  as  that  of  the  U.  S.  Supreme  Court. 
This  is  perhaps  merely  an  elaborate  way  of  stating  that  to  invalidate 
such  a  conveyance,  an  intent  must  be  shown  to  defraud  subsequent 
creditors,  and,  if  so  considered,  is  further  supported  by  the  following 
cases:  First  Nat.  Bank  v.  Bayless,  96  Ga.  684,  23  S.  E.  851;  Chicago  Daily 
News  Co.  17.  Siegel,  212  111.  617,  72  N.  E.  810;  Cole  v.  Brown,  114  Mich, 
396,  72  N.  W.  247;  Fullington  v.  Breeders'  Assn.,  48  Minn.  490,  51  N.  W. 
475;  Ayers  v.  Wolcott,  66  Neb.  712,  92  N.  W.  1036;  Gardner  v.  Kleinke, 
46  N.  J.  Eq.  90,  18  Atl.  457;  Henderson  v.  Henderson,  133  Pa.  St.  399, 
19  Atl.  424;  Aldous  v.  Olverson,  17  S.  D.  190,  95  Pac.  917;  Stumph  v. 
Bruner,  89  Ind.  556  (interpreting  Indiana  statute);  Dosche  v.  Nette,  81 
Tex.  265,  16  S.  W.  1013;   Probert  v.  Sonju,  110  Wis.  18,  85  N.  W.  647. 

III.  If  a  conveyance  is  actually  fraudulent  (that  is,  actuated  by  what 
some  of  the  courts  call  "  moral  fraud  "),  against  existing  creditors,  sub- 
sequent creditors  also  may  set  it  aside.  May  v.  State  Bank,  59  Ark.  614, 
28  S.  W.  431  (interpreting  statute);  Banning  v.  Marleau,  133  CaL  485,  65 
Pac.  964;  Mulock  v.  Wilson,  19  Colo.  296,  35  Pac.  532;  Little  v.  Regan, 
83  Ky.  321,  325;  Pincus  v.  Reynolds,  19  Mont.  564,  569,  49  Pac.  145; 
Cook  v.  Lee,  72  N.  H.  569,  58  Atl.  511  (even  when  existing  creditors  had 
acquiesced  in  the  conveyance.  Smyth  v.  Carlisle,  17  N.  H.  417);  Johnston 
v.  Zane's  Trustees,  11  Grat,  552;  Johnston  v.  Wagner,  76  Va.  587,  590. 
Proof  of  fraudulent  intent  against  existing  creditors  may  be  evidence  of  the 
same  intent  against  subsequent  creditors.  Stumph  v.  Bruner,  89  Ind. 
556;  Bracken  v.  Milner,  99  Mo.  App.  187,  73  S.  W.  255.  See  also  Massa- 
chusetts cases  cited  p.  101.  But  proof  of  an  actual  intent  to  avoid 
the  enforcement  of  judgment  in  a  pending  action  is  not  sufficient  to  show 
fraud  as  against  subsequent  creditors,  in  the  absence  of  evidence  that 
there  was  a  valid  claim  or  that  judgment  was  obtained  in  that  action* 
Toney  v.  McGehee,  38  Ark.  419.  See  further,  opinion  of  court,  Baker 
v.  Gilman,  52  Barb.  26. 

The  question  was  raised  and  not  settled  in  Boid  v.  Dean,  48  N.  J.  Eq. 
192,  21  Atl.  618,  whether  a  fraudulent  intent  against  one  subsequent 
creditor  will  be  sufficient  to  avoid  a  conveyance  as  against  another 
creditor  not  contemplated  in  the  original  scheme  of  fraud.  The  state- 
ment is  made  in  Scott  v.  Lumaghi,  236  111.  564,  86  N.  E.  384,  that 
evidence  of  intent  to  defraud  one  creditor  is  equally  available  to  any 
other  creditor  who  seeks  to  attack  the  conveyance,  but  it  was  suggested 
in  Jones  v.  Roberts,  65  Me.  273,  that  if  a  fraud  was  contemplated  against 
the  future  wife  of  the  grantor  in  respect  of  her  dower  rights,  such  intent 
would  not  render  the  conveyance  fraudulent  as  against  subsequent  cred- 
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less  some  other  ground  appear  than  the  indebtedness  of  the 
grantor  when  he  executed  the  deed).  As  this  intimation 
stands,  there  is  room  in  principle  for  doubting  its  correct- 
ness.   The  subsequent  creditor  may  not  have  discovered  the 

iters.  See  further  the  opinions  in  Sheppard  v.  Thomas,  24  Kan.  780; 
Evans  v.  Lewis,  30  O.  St.  11;  Green  v.  Adams,  59  Vt.  602,  10  Atl.  742. 
It  is  held  under  the  California  Code  that  a  voluntary  conveyance  while 
insolvent  furnishes  prima  facie  evidence  of  fraudulent  intent  toward 
subsequent  creditors.    Hemenway  v.  Thaxter,  150  Cal.  737,  90  Pac.  116. 

The  question  sometimes  arises  whether  the  same  person  extending  a 
new  or  changed  credit  is  to  be  regarded  as  an  existing  or  a  subsequent 
creditor.  A  mere  change  in  the  form  of  the  indebtedness  does  not  make 
him  a  subsequent  creditor.  Lowry  v.  Fisher,  2  Bush  (Ky.)  70;  Tresevant  v. 
Terrell,  96  Tenn.  528,  33  S.  W.  109;  Farmers'  Bank  v.  Thomas,  74  Vt. 
442;  52  Atl.  691;  Probert  v.  Sonju,  110  Wis.  181,  85  N.  W.  647.  But 
it  has  been  held  that  a  new  account,  even  though  commenced  before  an 
existing  indebtedness  to  the  same  creditor  is  entirely  settled,  is  to  be 
regarded  as  a  subsequent  indebtedness.  Nelson  v.  Varden,  99  Tenn.  224, 
42  S.  W.  5.  The  case  would  be  still  stronger  against  the  creditor  if  the 
two  accounts  did  not  overlap,  even  if  the  later  indebtedness  was  a  con- 
tinuation of  the  same  course  of  dealings.  Gonzales  v.  Adoue,  94  Tex. 
120,  58  S.  W.  951.  But  when  there  is  a  running  account,  with  a  continuous 
debit  balance,  the  indebtedness  is  an  existing  one  throughout  (Spuck  v. 
Logan,  97  Md.  152,  54  Atl.  989),  and  for  the  full  amount  of  the  final  ac- 
count. Opinion  of  court,  Little  v.  Regan,  83  Ky.  321.  But  it  has  been 
held  that  one  who  reduces  his  claim,  with  others  subsequently  acquired, 
not  a  running  account,  to  judgment  can  subject  the  property  fraudu- 
lently conveyed  to  the  payment  only  of  that  part  of  the  judgment  which 
was  based  on  the  existing  indebtedness.  Henderson  v.  Henderson,  133 
Pa.  St.  399,  19  Atl.  424;  Cole  v.  Brown,  114  Mich.  396,  72  N.  W.  247. 
It  has  even  been  held  that  an  execution  cannot  be  levied  on  the  land 
conveyed,  in  such  circumstances,  as  the  judgment  cannot  be  divided. 
Reed  v.  Woodman,  4  Me.  400.  This  would  presumably  not  be  true  of 
equitable  proceedings. 

By  the  better  rule,  one  to  whom  is  assigned  a  note,  or  even  an  ordinary 
chose  in  action,  has  the  same  rights  as  the  original  creditor,  though  the 
fraudulent  transfer  complained  of  may  have  taken  place  before  the  as- 
signment of  the  claim.  Warren  v.  Williams,  52  Me.  343;  Billingsley  v. 
Clelland,  40  W.  Va.  49,  23  S.  E.  812;  Culver  v.  Graham,  3  Wyo.  211,  21 
Pac.  694.  Contra,  Kaufman  v.  Burchinell,  15  Colo.  App.  520,  63  Pac.  786. 

For  the  status  of  persons  holding  doubtful  or  unliquidated  claims,  see 
p.  171  and  notes. 

Where  the  original  purpose  of  a  conveyance  was  not  to  defraud  subse- 
quent creditors,  there  may  nevertheless  be  an  opportunity  for  them  to 
set  it  aside,  if  it  appears  that  they  have  been  misled  into  giving  credit 
in  reliance  on  the  apparent  ownership  of  the  property.    In  the  case  of  a 
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fraud  until  all  the  debts  of  the  time  of  the  conveyance  have 
been  paid,  and  may  not  have  been  at  fault  for  not  discovering 
the  fact,  if  that  could  make  any  difference;  surely  in  such  a 
case  his  right  to  proceed  against  the  conveyance  could  not  be 
lost.  If  he  can  have  waived  his  right  by  delay  after  knowl- 
edge, the  case  will  be  different;  but  recent  English  authority 
has  in  the  broadest  terms  repudiated  the  idea  of  the  need  of 
showing  an  unpaid  debt  due,  at  the  time  of  suit,  to  a  prior 
creditor.1  Enough  that  there  were  once  creditors,  of  the  time 
of  the  conveyance  and  until  after  the  subsequent  creditor's 
claim  accrued,  who  could  have  had  the  conveyance  set  aside; 

1  Taylor  v.  Cocnen,  1  Ch.  D.  636;  411;  Crossley  v.  Ellworthy,  L.  R.  14 

Ex  parte  Russell,  9  Ch.  D.  588,  C.  A.  Eq.  158;  Townsend  v.  Weetacott,  2 

The  court  in  the  first  case  refers  to  Beav.  340. 
Martyn  v.  McNamara,  4  Dm.  &  War. 

voluntary  conveyance,  mere  failure  to  record  may  be  sufficient  to  es- 
tablish the  right  of  subsequent  creditors.  Spiegelberg  v.  Stembach,  50 
111.  App.  476,  aff.  156  111.  44,  41  N.  E.  51;  Steele  v.  Coon,  27  Neb. 
586,  43  N.  W.  411.  Where  the  transfer  was  for  a  valuable  consideration, 
it  is  not  sufficient  to  show  a  mere  failure  to  record.  It  must  also  appear 
that  there  was  a  purpose  to  hold  out  a  false  credit.  Iseminger  v.  Cris- 
well,  98  la.  382,  67  N.  W.  289;  First  Nat.  Bank  v.  Jaffray,  41  Kan.  694, 
21  Pac.  242;  Durham  Fertiliser  Co.  v.  Hemphill,  45  S.  C.  621,  24  S.  E.  85. 
On  the  other  hand,  it  has  been  suggested  that  a  subsequent  creditor 
cannot  be  defrauded  if  he  had  notice  of  the  conveyance  at  the  time  of 
giving  credit.  In  re  May,  2  Fed.  845;  Sheppard  v.  Thomas,  24  Kan.  780; 
Williams  v.  Banks,  11  Md.  198;  Baker  v.  Gilman,  52  Barb.  26;  Marshall 
v.  Roll,  139  Pa.  St.  399,  20  Atl.  999;  Eigleberger  v.  Kebler,  1  Hill  (S.  C.) 
113;  Bank  v.  Ballard,  12  Rich.  Law  (S.  C.)  259;  Lehmberg  v.  Biberstein, 
51  Tex.  457.  In  none  of  these  cases,  however,  was  a  creditor  refused  relief, 
solely  on  the  ground  that  he  knew  of  the  conveyance,  when  he  had  in  other 
respects  a  valid  claim,  and  it  has  been  held  that  where  actual  fraud  was 
contemplated  against  a  subsequent  creditor  he  may  have  the  conveyance 
set  aside,  although  he  had  knowledge  of  it  at  the  time  of  giving  credit. 
Echols  v.  Peurrung,  107  Ala.  660,  18  So.  250;  O'Kane  v.  Vinnedge,  108 
Ky.  34,  55  S.  W.  711 ;  Diggs  t;.  McCulIough,  69  Md.  592, 16  Atl.  453;  Wynne 
v.  Mason,  72  Miss.  424,  18  So.  422.  Constructive  notice  through  recording 
of  the  deed  has  sometimes  been  considered  insufficient.  McCanless  t>. 
Smith,  51  N.  J.  Eq.  90,  25  Atl.  211;  Marshall  t.  Roll,  supra.  But  where 
the  fraudulent  intent,  if  it  exists,  is  merely  to  obtain  a  false  credit  through 
retaining  apparent  ownership,  recording  of  the  deed  may  be  sufficient 
notice  to  creditors.  Carr  v.  Breese,  81  N.  Y.  584.  See  further  on  holding 
out  false  credit,  p.  34,  mote. 
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that  is,  the  test  is,  was  the  settlor  at  the  time,  towards  credi- 
tors thus  continuing,  in  a  position  to  make  the  settlement? 
or  if  he  was,  so  far  as  solvency  was  concerned,  was  the  gift 
made  in  contemplation  of  insolvency?  l  This,  it  will  be  seen, 
puts  the  rights  of  subsequent  •creditors  upon  the  same  footing 
broadly  with  those  of  existing  creditors.3 

The  opinion  of  Chancellor  Kent,  founded  upon  the  Eng- 
lish rule  deduced  from  the  authorities  of  his  time,  is  in  sub- 
stantial accord  with  the  later  English  authorities  as  well.  The 
subsequent  creditor,  according  to  Chancellor  Kent,  must 
go  far  enough  to  show  debts  sufficient  to  create  reasonable 
evidence  of  fraud,  i.  e.  fraud  upon  existing  creditors;  further 
he  need  not  go,  so  far  as  regards  the  amount  of  the  debts. 
What  will  raise  such  evidence  we  have  already  seen.8  Of 
course  a  voluntary  conveyance  is  not  invalid  against  subse- 
quent creditors,  in  the  absence  of  fraud  practised  towards 
them,  if  it  is  valid  against  existing  creditors.4  Thus  a  man 
not  in  debt  may  make  a  voluntary  conveyance  which  will  be 
good  against  his  future  creditors.5 

But  assuming  the  case  to  be  one  in  which  existing  creditors 
could  have  invalidated  the  transaction,  the  matter  is  then,  in 

1  Taylor  v.  Coenen,  supra.  524,   529;    Sexton  v.  Wheaton,   8 

3  The  result  appears  to  be  that  Wheat.  229;    Graham  v.  La  Crosse 
the  distinction  taken  in  Spirett  v.  Ry.  Co.  102  U.  S.  148;    Adams  v 
Williams,  3  De  G.  J.  &  S.  293,  is  Collier,  122  U.  S.  382  (qu.  as  to  next 
overturned.     It  was  there  said  that  to   last   paragraph   of   this   case) 
existing  creditors,  attacking  a  vol-  Mattingly   v.    Nye,    8    Wall.    370 
untary  settlement,  by  which  their  Curtis  v.  Fox,  47  N.  Y.  299;  Sander- 
remedy  was  delayed,  need  not  show  son    v.    Streeter,    14    Kans.    458 
that  the  gift  made  the  debtor  insol-  Lloyd   v.    Bunce,    41    Iowa,    660 
vent;  but  secus  of  subsequent  credi-  Brown  v.  Vandermeulen,  44  Mich 
tors,   unless  they    could   show  an  522;    Gilligan  v.  Lord,   51    Conn 
express  intent  to  delay  them.  Comp.  562.     There  is  no  distinction  be- 
the  unsuccessful  distinction  of  Chan-  tween  corporations  and  individuals 
ceQor  Kent  in  Reade  v.  Livingston,  in    this   respect.      Graham   v.    La 
3  Johns.  Ch.  481,  500,  supra,  p.  96.  Crosse  Ry.  Co.  supra.     It  is  not 

8  Ante,  pp.  78,  79.  See  also  the  enough  to  show  that  the  convey- 
next  chapter.  ance  was  voluntarary.     Walker  v. 

4  Thacher  v.  Phinney,   7  Allen,    Bollman,  22  S.  Car.  512. 

146, 150;  Norton  9.  Norton,  5  Cush.         5  See  e.  g.  Gilligan  v.  Lord,  supra. 
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regard  to  proceedings  by  subsequent  creditors,  to  be  looked  at 
from  the  point  of  view  of  an  ultimate  distribution  in  equity, 
or  in  bankruptcy,  of  an  insolvent  estate;  that  is  what  it  might 
come  to,  and  that  would  be  a  case  for  a  sharing  by  subsequent 
as  well  as  by  prior  debtors.  This,  it  is  believed,  is  the  true 
rule.1 

It  should  be  well  observed  however  that  the  prior  credits 
should  have  overlapped  the  subsequent  ones;  that  is,  debts 
contracted  before  the  conveyance  must  have  remained  unpaid, 
not  indeed  at  the  time  of  the  subsequent  creditor's  suit,3  but 
at  the  time  when  the  debt  to  him  was  created.8  It  is  only 
upon  this  footing  that  the  subsequent  creditor  can  have  an 
equity.4  If  it  were  broadly  true  that  the  test  is  whether  the 
debtor  was,  at  the  time  of  the  voluntary  conveyance,  in  a  posi- 
tion to  make  it  in  justice  to  his  creditors,  as  in  these  cases  it 
has  sometimes  been  incautiously  put,5  it  would  result  that 
subsequent  creditors,  whose  demands  arose  at  any  time,  how* 
ever  long,  and  whatever  may  have  happened,  after  the  convey- 
ance, could  have  the  same  set  aside.    The  debts  of  the  time 

1  This,  it  will  be  seen,  does  not         2  But  see  Claflin  v.  Mess,  30  N.  J. 

touch  such  questions  as  tfie  right  Eq.  211. 

of  a  particular  creditor  by  '  superior         8  Claflin  v.  Mess,  supra,  is  a  very 
diligence'  in  uncovering  or  other-  valuable  case  upon  this  point,  but 
wise  reaching  property  of  the  debtor,  the  court  incautiously  adopt   the 
A  subsequent  creditor  might  have  older    dicta,    of    debts    remaining 
the  benefit  of  that,  as  well  as  a  unpaid  at  the  time  of  the  subse- 
prior  creditor.    And  rights  of  that  quent  creditor's  suit, 
kind  might  have  to  give  way  in         4  '  There  was  no  proof  of  any  out- 
bankruptcy.     The  subject   of  the  standing  debts  when  the  plaintiff's 
text  is  of  the  rights  of  subsequent  suit    was    commenced,    nor    when 
creditors   unaffected   by   questions  Toney    [the    grantor]    became    in- 
of  the  rights  of  scramblers.     The  debted   to  them.'     Toney  v.  Mo- 
situation  is  to  be  looked  at  from  Gehee,  38  Ark.  419. 
the  point  of  view  of  a  possible  dis-         5  Taylor  v.  Coenen,  1  Ch.  D.  636, 
tribution  in  bankruptcy  or  the  like;  Malins,  V.  G.    Of  course  that  way 
this  regardless  of  the  fact  that  a  of  putting  the  test  is  proper  as  to 
single  creditor  may  by   '  superior  existing  creditors'  rights, 
diligence '    cut   the   ground    away 
from  other  creditors,  as  in  Todd 
v.  Neat  49  Ala.  266. 
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of  the  conveyance  may  have  been  paid  off  years  before  the 
credit  in  question  was  given,  and  the  grantor  meantime  have 
enjoyed  a  long  period  of  solvency  and  prosperity.1  The  old 
voluntary  conveyance  would  now  be-  as  good  at  least  as  subse- 
quent voluntary  conveyances  made  in  his  solvency  and  not 
affecting  creditors. 

Assuming  that  there  is  no  other  ground  for  defeating  a  vol- 
untary conveyance,  at  the  suit  of  a  subsequent  creditor,  than 
the  fact  that  there  are  existing  creditors,  it  must  further  be 
observed  that  it  will  not  do  to  say  that  a  gift  even  of  the  entire 
estate  of  a  then  debtor  will  make  a  case  for  the  subsequent 
creditor;  for  it  may  not  make  a  case  for  the  existing  creditors. 
It  may  be  that  he  is  well  secured  by  mortgage  or  other  hen. 
The  gift  must,  as  has  been  before  intimated,  be  invalid  towards 
existing  creditors,  in  order  to  make  a  case  for  future  creditors 
if  they  have  no  other  ground  of  objection.2 

Another  sort  of  case  has  arisen  touching  subsequent  credi- 
tors. Let  it  be  supposed  that  a  man  not  indebted  in  the  ordi- 
nary sense  makes  a  voluntary  conveyance  after  suit  begun 
against  him  for  alleged  breach  of  contract,  or  for  tort,  in 
which  the  amount  of  damages  to  be  recovered,  even  if  the  suit 
succeed,  is  wholly  uncertain,  —  it  may  be  very  small,  it  may 
be  considerable;  *  now  assuming  that  the  gift  was  not  made 

1  The  test  of  the  condition  of  the  defraud  that  creditor,  the  vendor, 

debtor  is  to  be  applied  as  of  the  for  the  wife  took  the  land  subject 

time  of  the  gift.    Rose  v.  Colter,  76  to  the  lien  of  the  judgment  given 

Ind.  590.  to  secure  its  payment.    There  was 

3  Nippes's  Appeal,  75  Penn.  St.  then  no  prior  debt  upon  the  ground 

472.   Sharswood,  J.:  'But  the  debt  of  which  the  subsequent  creditors 

to  R  clearly  was  not  such  a  debt  could  come  in.' 
as   would  render   the   conveyance         s '  It  «4nust  be  remembered   that 

[voluntary    settlement    upon  ,  the  the  settlor  had  no  creditor  whatever 

grantor's  wife  of  all  his  property]  at  the   time   when   the  settlement 

void  as  against  subsequent  creditors,  was  made.    He  had  no  debt.    There 

Williams  v.  Davis,  19  P.  F.  Smith,  was  merely  a  liability  which  might 

21.    It  was  secured  by  a  judgment  or   might    not    result    in   a   debt.' 

which  was  a  lien  on  the  settled  Cave,   J.  in  Ex  parte   Mercer,   17 

land.   The  deed  could  not  have  been  Ch.  D.  290,  294,  infra,  a  case  of 

intended    to    hinder,    delay,    and  voluntary  settlement  pending  a  suit 
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with  any  reference  to  the  suit,  and  that  after  judgment  for 
the  plaintiff  the  defendant  becomes  insolvent,  is  the  gift  a 
fraud  upon  the  plaintiff's  rights? 

A  question  of  the  kind  was  raised  in  a  case  1  the  facts  of 
which  should  be  stated.  The  captain  of  a  merchantman  was 
married  at  Hong  Kong  on  May  31,  1881.  In  the  month  of 
August  following  he  was  sued  in  England  for  breach  of  prom- 
ise of  marriage,  and  the  writ  was  served  in  Hong  Kong  on 
October  8,  of  that  year.  At  the  time  of  the  marriage  the 
captain  was  entitled  to  a  legacy  of  £500,  which  had  become 
vested  May  11,  1881.  On  October  17,  1881,  being  still  at 
Hong  Kong  the  captain  made  a  voluntary  settlement  of  the 
legacy  for  his  wife  during  the  marriage,  remainder  for  the  sur- 
vivor, remainder  for  their  children  or  in  default  of  children  for 
himself.  The  plaintiff  in  the  suit  for  breach  of  promise  ob- 
tained judgment  for  £500  on  July  20,  1882;  and  in  November, 
1884,  the  captain  was  adjudged  bankrupt.  At  the  time  of  ex- 
ecuting the  settlement  he  was  able  to  pay  his  debts  without 

for  breach  of  promise  of  marriage.  75  Maine,  472;   Welde  v.  Scotten. 

See  also  the  language  of  Grantham,  59    Md.     72;    Weir    v.    Day,    57 

J.  at  p.  296,  distinguishing  Crossley  Iowa,   84;   Corder  v.  Williams,  40 

v.  Ellworthy,  L.  R.   12  Eq.   158;  Iowa,  582;  Bongard  v.  Block,  81  111. 

Hill   v.    Bowman,    35    Mich.    191;  186;    Bishop  v.  Redmond,  83  Ind. 

Richardson   v.   Smallwood,    Jacob,  157;    Gebhardt  v.  Merfeld,  51  Md. 

552,  ante,  p.  93;    Pelham  v.  Al-  322;    Scott  v.  Hartman,  26  N.  J. 

drich,   8  Gray,  515,  judgment  for  Eq.   89.     But  see  contra  Hill   v. 

costs    against    a    grantor    after    a  Bowman,  35  Mich.  191.    Ex  parte 

conveyance,  in  good  faith,  for  value,  Mercer  is  not  contra,  as  the  text 

'  though    perhaps    not    adequate,'  showB. 

the  conveyance  being  sustained.  An  obligation  need  not  be  abso- 
Secus  if  the  conveyance  was  made  lute  or  mature  at  the  time  of  the 
to  defeat  execution  for  the  expected  conveyance.  See  Jenkins  v.  Lock- 
costs.  Stevens  v.  Works,  81  Ind.  hard,  66  Ala.  377  (surety);  Ry- 
445.  So  of  course  if  the  conveyance  nearson  v  Turner,  52  Mich.  7 
was  made  to  defeat  an  anticipated  (surety).  [Whitehouse  v.  Bolster, 
or  a  possible  judgment  for  damages,  95  Me.  458,  50  Atl.  240  (surety) ; 
as  e.  g.  in  tort,  the  case  will  be  Crocker  v.  Huntzicker,  113  Wis. 
within  the  statute;  for  the  statute  181,  88  N.  W.  232  (indorsement  of 
is  directed    against  alienations   to  note).] 

hinder  or  defraud   creditors  '  and  l  Ex  parte  Mercer,  17  Q.  B.  D. 

others.'     Manuf.  Go.  v.  Waldron,  290,  C.  A. 
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the  aid  of  the  property  thereby  given; l  he  did  not  know  of 
the  legacy  until  shortly  before  executing  the  deed;    and  in 
that  act  he  was  not  influenced  by  the  suit  begun  against  him. 
The  Court  of  Appeal,  upon  an  attempt  to  have  this  settle- 
ment set  aside,  held  that  there  had  been  no  intent  to  hinder, 
delay,  or  defraud  creditors  within  the  statute  of  Elizabeth. 
The  stress  of  the  argument  at  the  bar  was  that  it  was  the 
necessary  consequence  of  the  deed  to  delay  creditors,2  and 
hence  that  an  intent  to  delay  creditors  must  be  inferred.* 
But  the  court  declined  to  take  this  view  of  the  matter.4    The 
arguments  of  the  judges  ran  on  somewhat  different  lines, 
though  turning  mainly  upon  the  meaning  of  the  rule  that  a 
man  is  presumed  to  intend  the  necessary  consequences  of  his 
acts.     Lord  Esher  pointed  out  that  the  rule,  in  itself  con- 
sidered, was  not  to  be  taken  as  absolute;    where  an  inten- 
tion was   actually  to  be  shown,  the  rule  meant  only  that  if 
nothing  appeared  in  the  case  to  the  contrary,  the  conclusion 
must  be  drawn  that  the  consequences  were  intended.     But 
if  in  point  of  fact  other  circumstances  in  such  a  case  appeared, 
at  variance  with  the  conclusion  of  the  rule,  those  circum- 
stances must  be  taken  into  consideration.5     Here  however 
was  no  case  for  the  rule  of  necessary  consequences;   and  the 
learned  judge  considered  that  it  was  necessary  '  to  find  that 
there  was  an  actual  intent  in  the  bankrupt's  mind  to  defeat 

1  Not    however    including    the  voluntary  settlement  to  defeat  or 

sum  recovered  in  the  suit  for  breach  hinder  the  settlor's  creditors.    The 

of  promise.   See  17  Ch.  D.  at  p.  297,  only    suggested    creditor    is  '    the 

top.  plaintiff  in  the  suit  for  breach  of 

1  Freeman  v.  Pope,  L.  R.  5  Ch.  promise.    '  There  are  many  reasons 

538;  Thompson  v.  Webster,  7  Jur.  why  it  was  not  a  necessary  conse- 

n.  8.  531,  H.  L.  quence  of  the  settlement  that  her 

3 lb.;    Harman  v.   Haskins,   50  claim    should    be    defeated.      The 

Miss.  142;   Schuman  v.  Peddicord,  action  might  have  failed  for  various 

50  Md.  560.  reasons.' 

4  Lopes,  L.  J.:  '  It  cannot  accord-        *  See  also  In  re  Johnson,  20  Ch. 

ing  to  my  view  be  said  that  it  was  D.  389,  394,  Fry,  J. 
the  necessary  consequence  of  this 
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or  delay  his  creditors,  and/  he  added,  '  there  is  no  evidence 
of  such  intent.'  a 

Here  then  is  an  important  qualification  to  the  general  doc- 
trine in  regard  to  intention  to  defraud;  and  its  soundness,  as 
a  general  proposition,  it  would  be  difficult  to  question.  The 
gift  has  no  effect,  in  itself,  towards  delaying  creditors;  so  far 
then  it  falls  without  the  purview  of  a  statute  intended  to  aid 
creditors  in  the  pursuit  of  their  debts;  hence  anything  short  of 
actual  fraud  may  well  be  dismissed  from  notice.  Indeed  even 
actual  fraud  could  scarcely  be  noticed  in  such  a  case  except 
in  virtue  of  statute;  for  as  the  gift  did  not  have  the  proper 
effect  of  delaying  creditors,  it  was  '  injuria  sine  damno.1 

But  while  this  is  all  clear  enough,  it  may  be  suggested  that 
Lord  Esher's  language  above  quoted  appears  rather  strong. 
Assuming  that  a  case  of  the  kind  may  fall  within  the  statute 
of  Elizabeth,  can  it  be  necessary  to  prove  '  an  actual  intent  in 
the  '  debtor's  '  mind  to  defeat  or  delay  his  creditors '  ?  Sup- 
pose creditor  A,  attacking  the  gift,  were  able  to  prove  that 
the  debtor  intended  to  defeat  or  delay  creditor  B,  who  hap- 
pened to  know  where  the  debtor  had  other  property  in  reach, 
ample  to  pay  all  his  debts;  the  gift  would  still  be  a  fraud  upon 
B  under  the  statute,  though  it  did  not  have  the  effect  to  delay 
him;  and  if  a  fraud  upon  B,  then  a  fraud  upon  A,  though  there 
was  no  '  actual  intent '  in  the  debtor's  mind  to  delay  him. 

Thus  far  of  the  operation  of  the  statute  upon  subsequent 
creditors  in  cases  of  fraud  upon  existing  creditors;  which 
brings  us  to  the  consideration  of  cases  in  which  fraud  is 
practised  directly  upon  subsequent  creditors.  And  here  we 
touch  the  statute  at  a  vital  point  in  regard  to  the  nature  of 
fraud;  the  question  being  what  has  been  considered  sufficient 
to  constitute  the  wrong  where  there  is  no  question  of  fraud 
upon  existing  creditors. 

a  For  a  similar  American  case,  see  Gregory  v.  Lamb,  101  Ky.  727,  42 
S.  W.  739. 
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The  first  case  to  be  noticed  is  the  retaining  of  possession 
of,  or  the  reservation  of  a  trust  in  property  conveyed  abso- 
lutely by,  a  debtor.  Of  the  general  doctrines  of  the  law  con- 
cerning the  effect  of  retaining  possession  in  cases  of  sales  of 
goods  or  mortgages  of  stocks  in  trade  much  will  be  said 
in  a  later  chapter;  here  it  will  be  enough  to  say  that  where 
such  an  act  would  operate  as  a  fraud  upon  creditors  of  the 
time  of  the  deed,  it  will  operate  equally  as  a  fraud  upon  those 
who  may  afterwards  become  creditors,  for  the  situation  is 
continuing.  It  may  operate  as  a  fraud  quite  as  much  in  the 
future,  so  long  as  the  situation  remains,  as  at  the  time  when 
it  was  made.1  In  some  states  there  would  arise  an  inference 
of  fraud  as  matter  of  law,  where  the  conveyance  was  absolute; 
in  others  there  would  arise  a  prima  facie  presumption  of 
fraud.3  In  the  one  case  the  inference  could  not  be  gainsaid, 
whatever  the  actual  intention;  in  the  other  the  inference 
would  stand  unless  satisfactory  evidence,  by  way  of  explana- 
tion, and  not  merely  of  a  good  motive,8  were  forthcoming  to 
rebut  it.     In  either  case  then  '  intent  to  hinder,  delay,  or  de- 

1  Parkman  v.   Welch,    19   Pick,  lent  under  the  Code.    See  Davis  v. 

231;    Clark  v.  French,   23  Maine,  Stern,  15  La.  Ann.  177.    For  addi- 

221;   Savage  v.  Murphy,  34  N.  Y.  tional    cases    of    continuing    fraud 

508;    Shand  v.  Hanley,  71  N.  Y.  through    trusts,    see    Springer    v. 

319;  Young  v.  Heermans,  66  N.  Y.  Bigford,  160  111.  495;  4?  N.  E.  751; 

374;  Case  v.  Phelps,  39  N.  Y.  164;  Pennington  v.  Clifton,  11  Ind.  162; 

Cheatham  v.  Hawkins,  80  N.  Car.  Hook  v.  Mowre,  17  la.  195;  Spuck 

161;    s.  c.  76   N.   Car.   335;    see  v.  Logan,  97  Md.  152,  54  Atl.  989; 

Revised  Code  of  Alabama,  §  1861 ;  Graham  v.  Est.  of  Townsend,  62 

Reynolds  v.  Crook,   31   Ala.   634;  Neb.  364,  87  N.  W.  169.    See  also 

Miller    t>.    Stetson,    32    Ala.    161;  p.  242,  n.  1.] 

King  v.  Kenan,  38  Ala.  63;  Mowry's  2  Indeed  the  case  may  be  such  as 

Appeal,  94  Penn.  St.  376;  Levering  to  be  treated  as  fraud  per  se  even 

v.  Norvell,  9  Baxt.  76;   Matthai  v.  in  a  state  in  which  conveyances  of 

Heather,    57   Md.   483;     Lucas  v.  the  kind  are  ordinarily  but  prima 

Lucas,  103  01.  121.    (The  civil  law  facie  fraudulent.     Young  v.  Heer- 

of    Louisiana    names    conveyances  mans,  66  N.  Y.  374. 

subject  to  a  secret  trust  in  favor  sSee  Cheatham  v.  Hawkins,  80 

of    the    grantor    simulated    sales  N.  Car.  161;  Cole  t>.  Tyler,  65  N.  Y. 

in  distinction  from    sales    fraudu-  73;  cases  of  existing  creditors. 
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fraud  '  might  be  established,  though  in  point  of  fact  there  was 
no  such  intent.1 

The  same  might  be  true  of  one  who,  in  good  credit  at  the 
time,  should  make  a  voluntary  conveyance  of  a  considerable 
part  of  his  property,  and  shortly  afterwards  embark  in  some 
hazardous  business.  The  grantor  might  have  made  the  con- 
veyance with  perfectly  upright  motives,  intending  and  expect- 
ing to  be  able  to  meet  all  his  coming  liabilities;  but  that 
would  not  protect  the  grantee.  In  many  cases  of  the  kind 
there  will  be  fair  ground  for  believing  that  the  grantor  medi- 
tated a  fraud  upon  his  possible  future  creditors;  it  will 
appear  that  he  intended,  in  case  his  venture  should  prove  dis- 
astrous, to  keep  his  property  beyond  the  reach  of  creditors;1 
but,  it  seems,  this  need  not  be  the  case.  The  debtor  may  not 
have  contemplated  the  venture  at  all  when  he  made  the  gift; 
or  if  he  did  contemplate  it,  he  may  have  considered  himself 
secure  from  loss  in  the  nature  of  the  arrangements  made  or 
to  be  made.  But  the  conveyance  would,  except  perhaps  in 
Pennsylvania,8  be  held  to  fall  within  the  meaning  of  the  stat- 

ilb.  v.   Reford,    2   C.    E.    Green,    383; 

2  The    grantor    virtually    says:  Fisher  v.  Lewis,  69  Mo.  629;  Thom- 

'  If  I  succeed  in  business,  I  make  son  v.  Dougherty,  12  Serg.  &  R.  448. 

a  fortune  for  myself.     If  I  fail,  I  It  is  not  necessary  that  there  should 

leave  my  creditors  unpaid.     They  be  any  intent  to  defraud  present 

will  bear  the  loss.'     '  That  is  the  creditors  in  such  a  case.     Case  v. 

very   thing  which   the  statute   of  Phelps,  supra. 
Elizabeth  was  meant  to  prevent.'         8  '  It  is  properly  said  in  Williams 

Jessel,.  M.  R.  in  Ex  parte  Russell,  v.  Davis,  19  P.  F.  Smith,  21,  that 

19  Ch.  D.  588,  C.  A.,  referring  to  even  an  expectation  of  future  in- 

Mackay  v.  Douglas,  L.  R.  14  Eq.  debtedness  will  not  render  a  volun- 

106.     See  also  Savage  v.  Murphy,  tary  conveyance  void  where  there 

34  N.  Y.  508;    Dygert  w.  Remer-  is  no  fraud  intended  by  such  con- 

schneider,  32  N.  Y.  629;    Case  v.  veyance.'    Gordon,  J.  in  Harlan  v. 

Phelps,  39  N.  Y.   164;    Young  t;.  Maglaughlin,  90  Penn.  St.  293,  297. 

Heermans,  66  N.  Y.  374;  Carpenter  It  is  believed  that  no  other  respect- 

v.  Roe,  10  N.  Y.  227;    Monroe  v.  able  court  would  go  that  length. 

Smith,  79  Penn.  St.  459;    Nippes's  Nor  was  the  law  so  regarded  in  the 

Appeal,  75  Penn.  St.  472;    Claflin  time  of  Thomson  v.  Dougherty,  12 

v.  Mess,  30  N.  J.  Eq.  211;   Cramer  Serg.  &  R.  448.    [A  pleading  that 
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ute  of  Elizabeth,  assuming  that  there  was  a  sufficiently  close 
relation  between  the  conveyance  and  the  disastrous  result  of 
the  adventure.1 

The  qualification  just  made  is  verv  material,  as  the  case 
cited  shows.  The  plaintiff  filed  a  bill  to  subject  a  house  and 
lot  to  the  payment  of  a  debt  upon  which  had  had  recovered 
a  judgment  againt  the  husband  of  the  grantee;  both  the. 
grantor  and  the  grantee  being  parties  defendant  to  the  bill. 
The  bill  alleged  that  the  grantor,  contemplating  carrying  on 
business  as  a  merchant,  procured  the  property  to  be  conveyed 
to  his  wife,  and  to  obtain  credit  with  the  house  of  the  plaintiff 
represented  that  he  was  possessed  of  a  considerable  property, 
embracing  the  premises  in  question*  It  was  also  charged 
that  the  wife  was  privy  to  the  fraud,  but  that  was  not  made 
out,  nor  was  the  allegation  that  the  husband  contemplated 
trade  when  th&  deed  was  made.  There  was  no  allegation 
that  the  husband  was  indebted  at  the  time  of  the  settlement, 
and  none  of  the  debts  in  question  were  contracted  before  the 
husband  entered  into  the  business  in  question,  and  that  was 
more  than  two  years  after  the  conveyance.  Four  yearjs  or 
more  after  the  conveyance,  as  the  result  of  the  business  un- 
dertaken, the  husband  became  insolvent.  The  bill  was  dis- 
missed.  The  court,  by  Chief  Justice  Marshall,  appears  to 
have  taken  a  distinction,  as  the  supposed  result  of  the  Eng- 
lish authoritiest  in  respect  of  voluntary  conveyances  in  favor 
of  a  wife  or  child,  which  we  have  seen  has  been  repudiated, 

a   voluntary    transfer   was   made,  lowing  cases    go  far  in  supporting 

the  grantor  '  fearing  that  he  might  the   right    to    place    a    reasonable 

in  the  future,  become  involved  in  amount    of   property    beyond    the 

litigation   which  .  .  .  would  prob-  hazards  of  business  for  the  mainte- 

ably  embarrass  him,  but  not  for  the  nance  of  the  family  of  the  grantor, 

purpose  of  avoiding  the  payment  Haskell  v.  Bakewell,   10  B.   Mon. 

of  any  debt/  etc.,  shows  on  its  face  (Ky.)    206;     Bullit   v.   Taylor,   34 

a  fraudulent  intent.     Dunaway  v.  Miss.    708.] 

Robertson,  95  HI.  419.     But  the         *  See    Sexton    v.    Wheaton,    8 

language  of  the  courts  in  the  fol-  Wheat.  229. 
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but  decided  the  case  mainly  upon  the  ground  that  there  was 
no  connection  between  the  failure  of  the  husband  and  the 
making  the  settlement.1 

It  is  important  finally  to  notice  that  the  statute  is  satisfied 
with  an  intent  to  delay;  a  its  language  being '  intent  to  hinder, 
delay,  or  defraud.'  The  consequence  is  that  in  no  case  can 
it  be  necessary  to  show  a  purpose  to  defraud  in  the  popular 
sense  of  the  word.  The  grantor  may  honestly  intend  to  pay 
all  his  debts,  and  honestly  believe  that  the  particular  course 
taken  by  him  will  work  best  to  that  end;  but  he  is  not  to  be 

1  In  regard  to  supposed  badges  more  than  two  years  after  the  exe- 

of  fraud  and  the  period  between  the  cution   of   the   deed.     It   appears 

settlement    and    the    failure    the  that  at  the  date  of  its  execution  he 

Chief    Justice    said:     '  We    admit  had  no  view  to  trade.     Although 

that  these  two  circumstances  ought  his   failure  was   not   very  remote 

to  be  taken  into  view  together,  but  from  the  date  of  the  deed,  yet  the 

do  not  think  that  as  the  case  stands  debts  and  the  deed  can  in  no  manner 

they  establish  fraud.    There  is  no  be  connected  with  each  other;  they 

allegation  in  the  bill  •  .  .  that  any  are  as  distinct  as  if  they  had  been 

of  the  debts  which  pressed  upon  a  century  apart.'    See  also  Matthai 

Wheaton  at  the  time  of  his  failure  v.  Heather,  57  Md.  483,  and  quaere 

were  contracted  before  he  entered  as  to  it. 
into  commerce,  in  1809,  which  was 

*  Berney  Nat.  Bank  v.  Guyon,  111  Ala.  491,  20  So.  520;  Monroe  Merc. 
Co.  v.  Arnold,  108  Ga.  449,  34  S.  E.  176;  Bixby  v.  Carskaddon,  55  la.  533, 
8  N.  W.  354;  Roberts  v.  Radcliff,  35  Kan.  502,  11  Pac.  406;  Wheeldon 
v,  Wilson,  44  Me.  11;  Wood  v.  Eldredge,  147  Mich.  554,  111  N.  W.  168; 
Solberg  v.  Peterson,  27  Minn.  431,  8  N.  W.  144;  Burgert  v.  Boechert,  59 
Mo.  80;  Bleiler  v.  Moore,  99  Wis.  486,  75  N.  W.  953;  Edgell  v.  Smith, 
50  W.  Va.  349,  40  S.  E.  402.  The  sale  may  be  fraudulent,  although  made 
merely  for  the  purpose  of  avoiding  the  loss  attending  a  forced  sale.  Phelps 
v.  Curts,  80  111.  109;  Waid  v.  Trotter,  3  T.  B.  Mon.  (Ky.)  1;  Ward  v.  Parker, 
1  Beas.  (N.  J.)  214.  But  see  Cason  v.  Murray,  15  Mo.  378.  So  of  a  sale  on 
long  time,  or  for  assets  not  readily  convertible  or  subject  to  levy.  Jordan 
v.  White,  38  Mich.  253,  256.  The  case  is  aggravated  when  such  a  sale 
on  long  credit  is  made  to  a  person  financially  irresponsible.  Evans  v.  Sims, 
82  Hun.  396,  art.  152  N.  Y.  622,  46  N.  E.  1146.  Although  the  word 
'  defraud  '  only  is  used  in  the  complaint,  the  case  is  sufficiently  made  out 
if  the  evidence  shows  an  intent  to  hinder  and  delay.  Clayton  v.  Clark, 
76  Kan.  832,  92  Pac.  1117. 


§  7.]  CONSTRUCTION  OF  THE  STATUTE.  117 

judge  in  respect  of  the  creditor's  interests.1  In  a  case3  of 
replevin,  in  which  the  plaintiff  claimed  the  goods  as  pur- 
chaser for  value  from  the  debtor,  an  instruction  to  this  effect 
was  upheld:  A  conveyance  of  property  by  a  debtor  in  em- 
barrassed circumstances,  for  the  purpose  of  securing  the 
same  from  attachment,  the  purpose  being  known  to  the  pur- 
chaser, would  be  void  against  creditors,  though  the  debtor 
might,  at  the  time,  have  believed  that  it  would  be  better 
for  his  creditors  that  the  conveyance  should  be  made,  and 
intended  in  the  end  that  his  creditors  should  be  paid. 

§  7.  Conclusions. 

The  ground  of  construction  has  only  been  partly  entered 
upon  as  yet,  but  the  subjects  examined  are  fairly  representa- 
tive; so  that,  it  is  believed,  we  may  now  safely  and  usefully 
draw  some  conclusions  in  regard  to  the  application  of  the  rule 
of  construction  to  the  statute  of  13th  Elizabeth,  and  generally 
speaking  to  all  other  statutes  for  the  repression  or  redress  of 
fraud:  — 

1.  The  rule  that  statutes  against  fraud  are  to  be  liberally 
construed  means  that  the  law  is  to  be  construed  in  accord- 
ance with  its  spirit,  not  jealously  according  to  its  letter,  espe- 
cially not  subject  to  the  limitations  put  upon  statutes  in  dero- 
gation of  the  common  law;  everything  which  the  law  may 
fairly  embrace  is  within  it. 

2.  But  this  does  not  mean  that  the  courts  are  permitted  in 
enforcing  the  law  to  treat  fraudulent  conduct  touching  trans- 
fers of  property,  as  unlawful,  so  as  to  give  rights  of  substan- 
tive law  to  persons  towards  whom  such  conduct  is  practiced 
which  they  would  not  otherwise  have  had.  The  courts  may 
not,  under  the  rule  of  liberal  construction,  make  additions 
to  the  law;  that  would  be  to  legislate,  not  to  construe;  nay, 

1  Kimball  v.  Thompson,  4  Cush.  192;  Roberts  v.  Radcliff,  35  Kana. 
441;    Lehman  v.  Kelley,  68  Ala.    502. 

2  Kimball  p.  Thompson,  supra. 
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it  would  be  to  override  legislation.  The  authority  for  their 
decisions  must  be  found  within  the  natural  meaning  of  the 
statute  itself.    ' 

3.  The  statute  will  open  of  itself  to  meet  the  extension  of 
rights  by  later  law,  or  the  rise  of  new  rights  not  known  at 
the  time  when  it  was  enacted;  the  courts  are  not  bound  down 
to  the  objects  which  the  legislature  may  have  had  in  mind 
when  the  statute  was  passed. 

4.  The  courts  have  the  right,  and  it  is  their  duty,  subject 
to  the  foregoing  statements,  to  construe  the  law  with  refer- 
ence to  the  present  demands  of  society,  if  there  is  nothing 
opposed  to  this  in  the  statute;  and  this  even  to  the  extent  of 
enlarging  the  ordinary  meaning  of  the  word  '  fraud '  and  of 
such  words  as  '  intent  to  defraud.' 

Concerning  the  last  of  these  conclusions  it  is  important  to 
emphasize  the  fact  that  the  courts  in  modern  times  have  not 
shrunk  from  giving  a  meaning  to  the  words  of  the  statute 
which  may  not  have  been  contemplated  by  those  who  framed 
it;  some  of  the  authorities  already  cited  plainly  avow  the  fact.1 
The  courts  never  inquire  what  the  words  meant  in  the  time 
of  Elizabeth.  This  is  treating  statute,  so  far,  much  as  if  it 
were  a  judicial  declaration  of  common  law,  and  it  may  ap- 
pear indeed  to  border  upon  legislation,  but  it  is  thoroughly 
legitimated  in  regard  to  the  statutes  of  Elizabeth  at  all 
events;  indeed  it  is  not  so  exceptional  as  to  be  at  all  re- 
markable. Much  of  the  law  has  been  built  up  of  interpreta- 
tion of  that  kind.     But  the  fourth  conclusion  is  subject,  it 

1 '  We  have  therefore  to  deal  ment  in  parenthesis  is  the  one  to  be 
with  the  case  of  an  honest  man,  not  noticed;  and  the  learned  judge  adds 
in  fact  indebted  at  all,  and  the  ques-  that  voluntary  settlements  have 
tion  is  whether  we  are  driven  (not  been  set  aside  '  under  the  statute  as 
by  the  statute  of  Elizabeth,  but  it  has  been  construed  for  a  great 
by  a  series  of  decisions  upon  it)  to  number  of  years,  in  cases  in  which 
say  that  the  settlement  cannot  there  was  no  actual  intent  to  de- 
stand.'  Lindley,  L.  J.  in  Ex  parte  fraud.' 
Mercer,  17  Q.  B.  D.  290.    The  state- 
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should  be  observed,  to  the  preceding  ones,  especially  to  the 
second. 

5.  It  is  established  that '  intent  to  defraud  '  does  not  mean 
personal  intent,  a  consciously  fraudulent  and  dishonest  motive,0 
though  proof  of  such  intent  would  of  course  be  enough;  *  and 
the  personal  test  being  thus  discarded,  it  results  that  the 
test  is  external.  If  a  debtor's  conveyance,  made  in  good 
faith,  upon  a  good  motive,  is  by  the  law  rightly  declared 
fraudulent,  and  not  merely  unlawful,  it  must  be  because 
fr  conflicts  with  the  common  conscience.  The  external 
standard  has  not  been  formally  declared,  but  it  has  prac- 
tically been  reached. 

It  should  be  added  that  the  distinction  often  taken  between 
fraud  in  law  and  fraud  in  fact  is  quite  consistent  with  the 
conclusions  reached.  That  distinction  is  put  as  strongly  as 
it  may  be  by  Mr.  Justice  Thompson,  in  a  Pennsylvania  case.1 
'  The  difference  between  fraud  in  law  and  fraud  in  fact  is  very 
marked.  .  .  .  Certain  indicia  being  established,  or  capable  of 
being  so,  its  presence  is  determinable  as  matter  of  law,  by  the 
court,  regardless  of  any  evil  intent  on  the  part  of  the  agents 
engaged  in  it.  But  fraud  in  fact  rests  mainly  upon  the  fraud- 
ulent intent,  and  the  facts  establishing  this  are  necessary  for 
the  jury,  and  must  be  clearly  found.' a  But  this  is  not  to  say 
that  where  it  is  a  question  of  fact,  fraud  in  the  individual's 
mind  must  be  found;  the  question  is  whether  the  average 
man  would  have  been  guilty  of  fraud  upon  the  facts  shown,  — 
what  do  the  jurymen  as  representing  the  average  man  think 
of  the  matter?    The  standard  of  the  average  man  is  the  test, 

1  Milne  v.  Henry,  40  Penn.  St.  burn  v.   Pickering,   3   N.   H.  415. 

825.  [Robinson  v.  McKenna,  21  R.  I. 

3  Lawson  v.  Funk,  10S  HI.  502;  117,  42  Atl.  510.] 
Moore  v.  Wood,  100  HI.  451;   Co- 

*  G&faeon  ».  Love,  4  Fla.  217;  Gal.  Cons.  Mining  Co.  v.  Mauley,  10  Idaho 
786,  81  Pac.  50;  Nelson  v.  Leiter,  190  HI.  14,  00  N.  E.  851. 

*  Nelson  v.  Leiter,  supra. 
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whether  the  jury  or  the  judge  have  the  decision,  unless  some 
other  test  is  prescribed  or  allowed  by  law.1 

In  some  cases  the  common  conscience  is  expressed  by  a 
positive  rule  of  law,  in  some  by  a  presumption,  in  some  it 
is  not  formulated  at  all.  In  other  words  we  have  three 
classes  of  cases  to  deal  with  in  relation  to  this  matter  of 
the  intent  to  hinder,  delay,  or  defraud:  (1)  Cases  in  which 
the  law  itself  raises  a  conclusive  presumption  or  inference 
of  fraud;  (2)  cases  in  which  the  law  raises  a  prima  facie 
presumption  of  fraud;  (3)  cases  in  which  no  presumption  at 
all  is  raised,  the  whole  matter  being  left  to  the  jury,  or  in 
non-jury  cases  to  the  judge,  to  be  considered  as  a  simple 
question  of  fact.  The  subject  of  the  intent  of  the  statute 
will  now  be  resumed  with  some  regard  to  these  divisions; 
the  great  examples  of  presumption,  voluntary  conveyances 
and  conveyances  showing  fraud  on  their  face,  and  absolute 
conveyances  with  retention  of  possession  by  the  vendor 
or  a  secret  trust  on  his  behalf,  being  made  the  subjects 
of  special  consideration  under  heads  of  their  own,  and  the 
great  example  of  the  other  division,  conveyances  for  value, 
following  in  the  same  way.    But  under  each  of  these  heads 

1  Thus  it  can  make  no  difference  same  learned  judge  thus  goes  to  the 

what  the  average  man  would  have  marrow  of  the  subject:    '  As  was 

'  intended  '  if  it  be  shown  that  the  pointed   out  in  Commonwealth  V. 

debtor  in  point  of  fact  intended  to  Pierce,  138  Mass.  165,  the  difference 

defraud.      Individual    fraud    is    a  between  intent  and  negligence,  in 

rightful  test,  not  a  required  one,  a  legal  sense,  is  ordinarily  nothing 

under  the  statute.  but  the  difference  in  the  probability, 

For  the  general  aspects  of  this  under  the  circumstances  known  to 

external     standard     doctrine     the  the  actor  and  according  to  common 

reader  should  go  to  the  expounder  experience,   that  a  certain  conse- 

of  it,  Holmes,  on  the  Common  Law.  quence,   or  class  of  consequences, 

See  pp.  41,  137,  et  seq.     In  regard  will    follow    from    a    certain   act.' 

to  its  criminal  aspect  see  especially  That  difference  may  however  be 

Mr.    Justice    Holmes'    opinion    in  the  difference  between  manslaughter 

Commonwealth  v.  Pierce,  138  Mass.  and    murder.      Commonwealth    v. 

165;    and    further    see    White   v.  Pierce. 
Duggan,  140  Mass.  18, 20,  where  the 
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it  will  be  necessary  also  to  consider  from  time  to  time  all 
three  of  the  classes  of  cases  above  enumerated.  From  a  prac- 
tical point  of  view,  which  should  be  the  governing  considera- 
tion in  a  work  of  this  kind,  it  will  be  best  to  follow  the  lines 
of  the  recognized  heads  of  the  law  rather  than  the  strictly 
logical  ones  indicated  by  the  division;  to  do  otherwise  would 
require  the  splitting  up  and  separation  of  the  familiar  titles 
of  the  law. 
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CHAPTER  V. 

ALIENATION. 

Having  considered  the  rule  of  construction  to  be  applied 
to  statutes  for  the  repression  and  suppression  of  fraud,  par- 
ticularly as  applied  to  the  statute  of  13th  Elizabeth  and  the 
like  American  statutes,  it  would  naturally  follow  that  we 
should  proceed  to  consider,  in  the  first  place,  the  subject-mat- 
ter embraced  within  the  statutes  in  hand,  that  is,  the  Res 
which  the  statutes  seek  to  keep  within  the  reach  of  creditors 
notwithstanding  alienation  of  it  by  the  owner.  But  that  has 
been  anticipated;  we  found  it  desirable  at  the  outset  of  the 
examination  of  the  rule  of  construction  to  ascertain  whether 
the  statute  had  affected  the  rights  of  creditors  in  the  way 
of  enlarging  them.1  The  subject  has  therefore  been  once 
disposed  of;  and  it  may  now  be  dismissed  with  the  following 
summary:  — 

1.  Wherever  property  would  be  subject,  by  process  of 
any  court,  whether  by  execution  or  in  any  other  way,  as  e.  g. 
by  compelling  an  assignment  of  a  demand,  to  the  claims  of 
creditors  '  and  others '  while  in  the  hands  of  the  debtor, 
comes,  on  alienation  with  '  intent  to  delay,  hinder,  or  de- 
fraud '  such  persons,  within  the  operation  of  the  statute  of 
13th  Elizabeth,2  or  at  all    events    within  the  law  against 

1  Ante,  pp.  32,  38.  may  be  the  subject  of  a  conveyance 

2  Ante,  p.  32.  Where  a  mortgage  in  fraud  of  such  creditors.  Judge 
has  been  foreclosed,  and  there  is  a  v.  Herbert,  124  Mass.  330. 
surplus  after  the  sale,  the  same  be-  The  assignment  of  unearned 
longs  to  the  mortgagor,  and  may  be  wages  for  value,  with  intent  to  de- 
be  taken  by  his  creditors,  notwith-  feat  creditors,  falls  within  the 
standing  foreclosure  without  right  statute  against  fraudulent  con- 
of  redemption.    Hence  the  surplus  veyances.      Gragg    v.    Martin,    12 
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fraud.1  2.  The  value  of  the  property  cannot  in  ordinary  cases  be 
taken  into  account;  that  is,  the  alienee  cannot  show  that  the 
property  conveyed  to  him  was  without  value.3  But  things  ob- 
viously trivial  in  value  are  not,  it  seems,  within  the  meaning 
of  the  statute.8  '  De  minimis  non  curat  lex.1  3.  The  statute 
has  not  enlarged  the  substantive  rights  of  creditors;  creditors 
cannot  disturb  alienations  of  property  not  subject  in  any 
way,  before  alienation,  to  their  claims,  by  showing  that  the 
alienation  was  made  with  intent  to  defeat  them.4 

The  next  question,  naturally,  relates  to  the  various  modes 
by  which  the  debtor  may  seek  to  put  his  property  beyond 
the  reach  of  his  creditors.  These  are  described  in  the  statute 
by  a  network  of  terms;  '  feoffment,  gift,  grant,  alienation, 
bargain,  and  conveyance  of  lands,  tenements,  hereditaments, 
goods,  and  chattels  .  .  .  lease,  rent,  common,  or  other  profit 
or  charge  out  of  the  same  .  .  •  bond,  suit,  judgment/  and 

Allen,  498.  [See  p.  52,  n.  3].  And  l  Infra,  p.  126. 
this  though  the  assignment  was  3Parsell  v.  Patterson,  47  Mich. 
'  open/  lb.  So  of  husband's  ten-  505,  11  N.  W.  291,  and  Baldwin  v. 
ancy  by  curtesy  initiate.  Gay  v.  Rogers,  28  Minn.  544, 11  N.  W.  77, 
Gay,  123  111.  221,  13  N.  £.  813.  It  are  opposed  to  Garrison  v.  Mona- 
is  also  held  that  an  heir's  expectant  ghan,  33  Penn.  St.  232;  and  they 
estate  falls  within  the  statute,  may  well  be  doubted.  [But  a  con- 
Read  v.  Mosby,  87  Tenn.  759,  11  tract  may  be  assigned  when  it  is 
8.  W.  940,  overruling  a  dictum  in  clear  that  the  assignor  could  have 
Fitigerald  v.  Vestal,  4  Sneed,  257,  received  no  profit  from  it,  and 
and  distinguishing  Steele  v.  Frier-  would  not  even  have  been  able 
son,  85  Tenn  435.  to  perform  it.     Ingram  v.  Osborn, 

The  rule  of  the  text  includes  in-  70  Wis.  184,  35  N.  W.  304.] 
surance  coming  to  the  debtor  or         3  Ante,  pp.  38  et  seq. 
to   his    estate.      Central    Bank    v.         *  Ante,  pp.  44  et  seq.,  65  et  seq. 
Hume,  128  U.  S.  195.     [Stokes  v.         5  Confession  of  judgment  is  one 

Coffey,  8  Bush  (Ky.)   533;    Ionia  of  the  common  devices  of  defraud- 

Bank   v.   McLean,   84   Mich.   625,  ing  debtors.     See  e.  g.  Candee  v. 

48    N.   W.    159.    See    further   on  Lord,   2  Comst.   269;    Chappel   v. 

insurance  p  135,  n.  1.]     But  one's  Chappel,  2  Kern.  215;   Dunham  v. 

earnings  may  be  used  for  obtaining  Waterman,  17  N.  Y.  9;    Acker  v. 

moderate  insurance   on   one's  life,  Leland,  109  N.  Y.  5,  16,  15  N.  E. 

for    one's     family.     lb.       As    to  743;  Bunn  v.  Ahl,  29  Penn.  St.  387; 

merely  personal  rights  of  the  debtor  Beattie  v.  Pool,  13  S.  Car.  379  (for 

see  post,  p.  142.  value) ;  Blum  v.  Schram,  58  Texas, 
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execution.1  The  framer  of  a  statute  of  the  kind,  in  these 
days,  would  probably  select  some  single,  comprehensive,  and 
familiar  term  for  all  this,  and  then,  explaining  the  meaning 
to  be  given  to  it,  would  use  that  term  alone  throughout  the 
statute.  He  might  select  for  the  purpose  '  alienation; '  that 
term  at  all  events  we  now  select  for  convenience,  in  the 
present  chapter,  in  considering  the  subject  proposed  in  the 
question.  The  question  then  is,  what  is  meant  by  the  term 
'  alienation '  taken  as  a  substitute  for  the  words  of  the  stat- 
ute, apart  from  its  use  as  a  mere  equivalent  ?  That  is,  we 
have  before  us  a  question  of  construction.  Some  cases  of 
the  kind  however  must  be  reserved  for  special  examination 
in  chapters  by  themselves,1  our  object  now  being  merely  to 
arrive  at  the  general  meaning  of  the  term. 

The  language  of  our  own  statutes  is  not  always  so  par- 
ticularly descriptive  as  that  of  the  statute  of  Elizabeth.  The 
New  York  legislation,  which  has  spread  over  a  large  part 
of  the  country,  avoids  in  case  of  fraud  s  A  conveyance  or 
assignment  in  writing  or  otherwise  ...  or  a  charge  on 
real  property/  etc., '  or  a  bond  or  other  evidence  of  debt  given, 
suit    commenced,    or   decree   or   judgment   suffered.' 2    And 

524;   Sidensparker  v.  Sidensparker,  says:     '  A    judgment    obtained    to 

52  Maine,  481 ;  Pickett  v.  Pipkin,  64  defraud  creditors  must  not  be  used 

Ala.  520;  Lawson  v.  Alabama  Ware-  even  to  obtain  an  unforbidden  pref- 

house  Co.,  73  Ala.  289;   Swihart  v.  erence   over  them.     The  thing  is 

Spaner,  24  Ohio  St.  432;    Wingate  voidable  by  them  in  whatever  way 

v.  Haywood,  40  N.  H.  437;  Bigelow,  it  may  be  used  to  their  prejudice, 

Estoppel,  150,  151,  5th  ed.    [Smith  because   it  was  made  to  defraud 

t;.  Schwed,  9  Fed.  483;   Milliman  v.  them.'      Further    see    Raynor    v. 

Eddie,  115  la.  530,  88  N.  W.  964;  Mintzer,  67  Cal.  159;    Ragland  v. 

Field   v.   Liverman,    17    Mo.    218;  Cantrell,  49  Ala.  294. 
Pitkin  v.  Burnham,  62  Neb.  385,         1Such  cases  e.  g.  as  alienations 

87  N.  W.  160;  Shallcroft  v.  Deats,  by  debtors  subject  to  trusts  or  reser- 

43  N.  J.  Law,  177;  Galle  v.  Tode,  vations  for  themselves,  and  mort- 

148    N.    Y.    270,    42    N.    E.    673;  gages  with  reserved  powers  of  sale 

Leroy    v.     Dickinson,     4     Hawks  and  enjoyment.     See  chapters  9, 10. 
(N.  C.)  223;   Hickerson  v.  Blanton,         2  Cons.  Laws  c.  50  (Real  Prop- 

2  Heisk.  (Tenn.)  160.J  erty   Law),    §263.      For   personal 

In  Bunn  v.  Ahl,  supra,  the  court  property  see  o.  45,  §  35. 
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so  far  as  the  word  '  conveyance '  is  concerned  the  statute 
itself  declares  its  meaning;  it  embraces  '  every  written  instru- 
ment by  which  any  estate  or  interest  in  real  property  is  created, 
transferred,  mortgaged  or  assigned,  except  a  will,  a  lease  for  a 
term  not  exceeding  three  years,  an  executory  contract  for  the 
sale  or  purchase  of  lands,  and  an  instrument  containing  a 
power  to  convey  real  property  as  the  agent  or  attorney  for  the 
owner  of  such  property.' l  Another  statute,  widely  copied, 
of  the  same  State,  relating  only  to  personalty,  provides  that 
'  A  transfer  of  personal  property  made  in  trust  for  the  use  of 
the  person  making  it  is  void  as  against  existing  or  subsequent 
creditors  of  such  person; ' '  and  the  next  section  of  the  same 
statute  designates  '  Every  transfer  of  any  interest  in  personal 
property  or  the  income  thereof,  and  every  charge/  etc.,  as 
cases  within  its  purview.8 

The  statute  of  Alabama  designates  '  All  deeds  of  gift,  all 
conveyances,  transfers,  and  assignments,'  and  '  All  convey- 
ances, or  assignments  in  writing  or  otherwise  .  .  .  and  every 
charge '  upon  property; 4  that  of  Arkansas,  '  Every  deed  of 
gift  and  conveyance  of  goods  and  chattels  in  trust  to  the 
use  of  the '  maker,  and  '  Every  conveyance  or  assignment, 
in  writing  or  otherwise  .  .  .  and  every  charge  upon  lands, 
goods/  etc.,  l  and  every  bond,  suit,  judgment,  decree,  or  exe- 
cution.' s  The  statute  of  Connecticut  designates  '  All  fraudu- 
lent conveyances,  suits,  judgments,  executions,  or  contracts; '  e 
that  of  Georgia,  '  Every  conveyance  of  real  or  personal  estate, 
by  writing  or  otherwise,  and  every  bond,  suit,  judgment,  and 
execution,  or  contract  of  any  description/  and '  Every  assign- 
ment or  transfer  by  a  debtor  insolvent/  for  creditors,  *  where 
any  trust  or  benefit  is  reserved/  etc.,  also  '  every  sale.'  7    The 

1  Cons.  Laws,  c.  50,  §  290.  5  Kirby's  Dig.   (1903),    §§  3657; 

3  Cons.    Laws  c.  45     (Personal  3658. 
Property  Law),  §  34.  •  Gen.  St.,  §  1091. 

» Ib.f  §  35.  7  Code,   §  2695. 

«  Code  (1907),  §§  4287,  4293. 
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statute  of  Illinois,  '  Every  gift,  grant,  conveyance,  assignment, 
or  transfer  of,  or  any  charge  upon  any  estate  .  .  .  and  every 
bond  or  other  evidence  of  debt  given,  suit  commenced,  decree, 
or  judgment  suffered/  and  '  All  wills  and  testaments,  limi- 
tations, dispositions,  or  appointments  of '  lands,  etc., '  or  charge 
out  of  the  same; ' l  that  of  Kentucky,  '  Every  gift,  convey- 
ance, assignment,  or  transfer  of  or  charge  upon  any  estate 
.  .  .  and  every  bond  or  other  evidence  of  debt  given,  action 
commenced,  or  judgment  suffered/  and  '  Every  voluntary 
alienation  or  charge  upon  personal  property/  etc.*  The 
statute  of  New  Jersey,  '  Every  conveyance,  grant,  or  alien- 
ation .  .  .  by  writing  or  otherwise,  and  every  judgment  and 
execution/  and  '  Every  deed  of  gift  and  every  conveyance, 
transfer,  and  assignment  of  goods/  etc.,  '  in  trust  for  the  use 
of  the '  maker; 8  that  of  Ohio, '  Every  gift,  grant,  or  convey- 
ance .  .  .  and  every  bond,  judgment,  or  execution,  and  '  All 
transfers,  conveyances,  or  assgnments.' 4 

It  would  serve  no  useful  purpose  to  go  further.  The  stat- 
utes are  similar  to  each  other,  and  to  their  common  original. 
None  of  them  designates  every  possible  mode  of  divesting 
one  of  property;  the  statute  of  Elizabeth,  though  rather 
more  detailed,  stops  short  of  doing  so.  The  question  then 
arises  whether  every  possible  mode  is  covered  by  our  statutes. 
There  has  been  some  diversity  of  judicial  opinion  upon  this 
point;  the  case  giving  rise  to  the  difficulty  commonly  being 
this:  An  insolvent  debtor  buys  and  pays  for  land,  and  has 
the  title  made  to  a  third  person,  his  wife,  son,  or  friend. 
The  courts  have  more  generally  refused  to  consider  such  a 
case  as  within  the  statutes; 5  sometimes  pointing  to  the  lan- 

1  Rev.  St.  c.  59,  §§  4,  10,  7.  in  the  third  person,  it  is  said  that 

2Ky.  St.  (1909),  §2099.  his  creditors  may  take  the  land. 

3  Gen.  St.,  Frauds  and  Perjuries,  Stanton  v.  Shaw,  3  Baxt.  12.    See 
§§  11,  12.  Susong  v.  Williams,  1  Heisk.  625; 

4  Rev.  St.,  §  4196.  Davis   v.    Graves,    29    Barb.    485; 

5  For  the  cases  see  infra,  p.  127,  Powell  v.  Ivry,   88   N.  Car.   256; 
note.    While  the  legal  title  remains  ante,  p.  34,  as  to  holding  one  out  as 
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guage  which  declares  the  obnoxious  alienations  '  void/  and 
saying  that  the  result  of  applying  the  statute  would  only  be 
to  make  title  back  in  the  grantor,  not  to  give  it  to  the  debtor.1 
This  view  of  the  statute  however  has  not  everywhere  been 
accepted.  It  has  been  referred  to  as  narrow  construction,  and 
so  as  opposed  to  the  rule  of  construction  ycrhich  prevails  gen- 
erally in  regard  to  statutes  against  fraud.  Thus  in  Ohio, 
where  it  had  been  decided  that  a  transaction  of  the  kind  was 
not  within  the  language  of  '  transfers,  conveyances,  or  assign- 
ments/2 this  has  more  recently  been  treated  as  an  erroneous 
view,3  and  as  opposed  to  a  previous  case  *  in  the  same  court, 
in  which  however  the  point  was  not  considered.  And  it  was 
pointed  out  that  since  the  decision  criticised  the  legislature 
had  regarded  the  decision  unfavorably  and  had  put  an  end 
to  it.5  According  then  to  the  later  doctrine  of  the  Ohio 
courts,  the  language  of  the  statute,  as  it  had  previously  stood, 
covered  the  case  of  property  purchased  and  paid  for  by  A, 
who  procures  the  title  to  be  made  to  B.  And  this  rule  is 
sustained  by  decisions  of  the  courts  of  Massachusetts  (by 
statute),  of  New  York  before  the  Revised  Statutes  changed 
the  law,  of  Pennsylvania,  of  Indiana,  of  Texas,  and  of  Iowa, 
if  not  of  other  states.6 

owner.     But   that    could    not   be  for  the  husband's  debts,  though  the 

true  in  a  contest   between   those  purpose  of  the  transaction  was  to 

creditors  and  the  creditors  of  the  one  put   it   beyond   the   reach    of   his 

who.  paid  for  the  property.     See  creditors.     McLean   v.    Hess,    106 

MuHanphy  Bank  v.  Lyle,   7  Lea,  Ind.  555,  7  N.  £.  367.    For  property 

431;  chapter  16,  at  end.  may   be   settled   upon    a    married 

1  Shorten  v.  Woodrow,  34  Ohio  woman,  by  a  stranger,  not  subject 

St.  645,  655;    Gowing  v.  Rich,   1  to  the  debts  of  her  husband. 
Ired.  553,  559.    One  result  of  this         2  Shorten  v.  Woodrow,  34  Ohio 

is  that  a  sale  on  execution  at  law  St.  645. 

would  pass  no  title.     Haggerty  v.         s  Bloomingdale  t>.  Stein,  42  Ohio 

Nixon,  26  N.  J.  Eq.  42;    Garfield  St.  168,  172. 
v.  Hatmaker,  15  N.  Y.  475;    Doe        4  Combs  v.  Watson,  32  Ohio  St. 

d.  Davis  v.  McKinney,  5  Ala.  719.  228. 

If  the  consideration  is  not  paid         *  Bloomingdale  v.  Stein,   supra. 
by  the  husband  of  the  grantee,  the         *  Peterson  v.  Farnum,  121  Mass. 

property  of  course  cannot  be  taken  476;   Cone  v.  Hamilton,  102  Mass. 
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Now  it  is  not  without  force  to  say  that  to  allow  the  creditor 
to  take  the  property  in  question  (by  execution)  as  the  prop- 

56;  Wait  v.  Day,  4  Denio,  439,  442;  against  the  debtor  attaches  no  lien 

Guthrie  v.  Gardner,  19  Wend.  414;  to  the  land.] 
Kimmel  v.  McRight,    2  Barr,   38;         The  case  of  Wait  v.  Day,   in 

Triplett  v.  Graham,  58  Iowa,  135;  which  Bronson,  C.  J.,  one  of  the 

Boulton  v.  Hahn,  ib.  518;    Gear  v.  ablest  of  all  the  judges  of  New  York, 

Schrei,  57  Iowa,  606;  Tevis  v.  Doe,  delivered  the  opinion,  is  noteworthy, 

3  Ind.  129;  Pennington  v.  Clifton,  for  it  speaks  of  the  law  of  New  York 
11  Ind.  162,  164;  Hawkins  v.  before  the  special  Statute  of  Uses 
Cramer,  63  Texas,  99.  Contra  in  and  Trusts,  under  which  the  cases 
Massachusetts  prior  to  1844.  Ham-  of  the  text  are  in  that  state  now 
ilton  v.  Cone,  99  Mass.  478;  Cone  held  to  fall.  *  Under  the  old  law  of 
v.  Hamilton,  supra.  See  also  Peck-  uses  and  trusts,'  says  the  court, 
enbaugh  v.  Cook,  61  Iowa,  477,  16  '  where  lands  were  conveyed  to  one 
N.  W.  530;  Goodwin  v.  Hubbard,  15  person,  and  the  consideration  was 
Mass.  210;  Cecil  Bank  v.  Snively,  paid  by  another,  there  was  a  result- 
23  Md.  253;    Pritchard  v.   Brown,  ing  trust  in  favor  of  him  who  paid 

4  N.  H.  397;  Eve  v.  Louis,  91  Ind.  the  money;  and  the  statute  of 
457.  [Tibbetts  v.  Terrell,  44  Colo.  29  Car.  2,  c.  3,  §  10,  which  was  re* 
94;  Smith  v.  Patton,  194  111.  638,  enacted  in  this  state,  subjected  the 
62  N.  E.  794.  In  many  cases  it  lands  to  judgments  and  executions 
is  not  entirely  clear  whether  such  against  the  cestui  que  trust  in  the 
transactions  are  considered  as  com-  same  manner  as  though  he  had  been 
ing  under  the  statute  or  as  merely  seised  of  the  legal  estate.  1  R.  L. 
within  the  reach  of  equitable  reme-  74  §  4.  Under  the  present  statute 
dies.  See  p.  130  and  note  4.  For  no  use  or  trust  results  in  favor  of 
such  conveyances  as  estabUshing  him  who  paid  the  money  and  the 
a  trust  for  creditors,  see  p.  131  and  title  vests  in  the  person  named  as 
notes  1  and  a.  The  procedure  will  alienee  in  the  deed.  But  the  con- 
necessarily  be  different  in  some  veyance  is  presumed  fraudulent  as 
cases,  where  title  has  never  been  against  the  creditors,  at  that  time, 
in  the  debtor.  In  many,  if  not  of  the  person  paying  the  considera- 
most  jurisdictions,  a  fraudulent  tion;  and  if  a  fraudulent  intent  is 
conveyance  from  a  debtor  carries  not  disproved,  a  trust  results  in 
no  title  as  against  creditors,  and  favor  of  those  creditors,  to  the 
the  only  aid  needed  from  a  court  extent  which  may  be  necessary  to 
of  equity  by  one  holding  an  execu-  satisfy  their  just  demands.  Cons, 
tion  against  the  debtor  is  in  the  Laws,  Real  Property  Law  (c.  50), 
direction  of  removing  a  cloud  from  §  74.  The  Chancellor  has  said 
the  title  (see  p.  152,  note  2,  for  credi-  that  the  creditors  cannot  sell  an 
tors'  remedies),  but  a  conveyance  execution.  Brewster  v.  Power,  10 
to  a  third  party  for  a  consideration  Paige,  562.  But  the  case  did  not 
furnished  by  the  debtor  requires,  call  for  a  decision  of  the  question; 
in  the  absence  of  statute,  a  bill  to  and  I  think  the  45th  section  of  the 
establish  the  trust,  as  a  judgment  Statute  of  Uses  and  Trusts  must 
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erty  of  his  debtor  is  only  to  allow  him  to  take  the  proceeds 
of  his  debtor's  property,  in  the  hands  of  a  volunteer.    The 
creditor  is  but  following  his  debtor's  property;  and  this  he 
may  do  under  the  statute  of  Elizabeth  in  the  ordinary  case 
of  a  transfer  by  the  debtor's  volunteer-grantee  to  another 
volunteer.1    The  creditor  cannot  get  the  money  which  the 
debtor  paid;  *  and  he  may  well  take,  under  the  statute,  what 
stands  in  its  place.    In  substance  the  case  does  not  differ 
from  a  case  in  which  the  debtor  should  give  a  chattel  to  A, 
by  whom  it  has  been  passed  on  to  B  as  a  volunteer;  he  has 
only  given  money,  and  then  that  money,  in  the  form  of  the 
chattel,  has  been  passed  on.     If  that  is  not  an  '  alienation  '  by 
the  debtor,  it  would  be  difficult  to  say  what  would  constitute 
an  alienation  by  him.     It  is  apprehended  that  our  statutes, 
where  not    affected  by  special   legislation,  were  intended  to 
afford  a  broad,  immediate,  and  effective  remedy  to  the  de- 
have  been  overlooked/    Ac.  Guthrie    Ala.  719,  728;    Hamilton  v.  Cone, 
v.  Gardner,  19  Wend.  414;    Tevis    99  Mass.  478;  Ocean  Bank  v.  Olcott, 
*.  Doe,  3  Ind.  129,  131.  46  N.  Y.  22;    Moore  v.  Page,  111 

Upon  this  last  point  the  case  U.  S.  117. 
has  been  overruled,  and  the  view  of  1  Post,  chapter  16,  near  the  end. 
Chancellor  Walworth  in  Brewster  v.  In  Gowing  v.  Rich,  1  Ired.  553, 
Power  affirmed.  Garfield  v.  Hat-  559,  it  is  said  that  •the  creditor's 
maker,  15  N.  Y.  475,  477.  But  the  remedy  is  a  '  right  in  equity  to 
statement  of  Bronson,  C.  J.  in  follow  the  funds  of  the  debtor, 
regard  to  the  law  before  the  Revised  Dobson  v.  Erwin,  1  Dev.  &  B.  569/ 
Statutes  is  not  only  not  disputed,  But  the  statute  gives  the  same  sort 
it  is  re-affirmed.  Comstock,  J.  of  remedy;  indeed  the  very  object 
at  p.  477.  The  Revised  Statutes  had  of  the  statute  was  to  give  a  plain 
changed  the  law.  So  Brown,  J.  remedy  at  law  where  before  there 
at  pp.  482,  483.  See  also  Gowing  v.  was  one  only  in  equity. 
Rich,  1  Ired.  553,  559,  560.  The  2  Nor  could  he  get  any  property 
statute  of  29  Car.  2,  ut  supra,  it  which  his  debtor  may  have  ex- 
need  hardly  be  said,  is  the  Statute  changed,  unless  the  party  to  whom 
of  Frauds.  The  result  is  that  the  it  was  transferred  was  privy  to  the 
statutes  against  fraudulent  con-  fraud;  if  such  party  was  privy 
veyancee,  with  the  aid  of  legislation  to  the  fraud,  of  course  property 
in  force  where  it  has  not  been  transferred  to  him  could  be  taken 
changed,  meet  the  present  case.  See  on  execution. 
further  Doe  d.  Davis  v.  McKinney,  5 
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frauded  creditor,  a  remedy  over  all  technical  obstacles  of 
the  law.  Indeed  they  directly  transmute  equitable  into  legal 
rights,1  and  so  may  well  cover  this  case;  and  that,  accord- 
ingly, without  the  aid  of  other  legislation.3  It  is  clearly  so 
of  personalty; 8  °  and  it  is  unjust  to  put  the  creditor  to  the 
expense  of  a  suit  in  equity  to  take  land. 

But  the  courts  which  refuse  to  apply  this  liberal  construc- 
tion to  the  statutes  do  not  suffer  the  volunteer  to  hold  the 
property;  they  declare  that  the  creditor  can  reach  it  in 
equity,  not  perhaps  on  the  ground  of  any  equitable  con- 
struction of  the  statute,  but  because  of  the  inherent  juris- 
diction  of   equity   over   fraudulent   transactions.4    In   New 

1  There  can  be  no  doubt  that  Corey  v.   Greene,    51    Maine,   114; 

before  the  English  legislation,  which  Dockray  v.  Mason,  48  Maine,  178; 

we  have  adopted,  creditors  could  in  Howe  v.  Bishop,  3  Met.  28;  Bussell 

equity  reach  property  which  the  v.  Lewis,  2  Pick.  508;    Whittlesey 

statute   allows   them   to   take   on  t>.  McMahon,  10  Conn.  137;    Bots- 

execution;  and  no  execution  could  ford  v.  Beers,  11   Conn.  369,  374; 

have   reached   property   the   legal  Brewster  v.  Power,  10  Paige,  569; 

title  to  which  had  been  transferred.  Garfield  v.  Hatmaker,  15  N.  Y.  475 

See  Dyer,  294  b,  a  case  just  before,  (overruling  Wait  v.  Day,  4  Denio, 

with   final   proceedings   after,    the  439);    Ocean   Bank   v.  Olcott,  46 

statute  of  13th  Elizabeth.  N.  Y.  22;   Taylor  v.  Heriot,  4  De- 

*  But  see  Gowing  v.  Rich,  supra,  saus.  Eq.  227,  234;  Haggerty  v. 
at  pp.  559,  560.  Nixon,  26  N.  J.  Eq.  42;  Mulford  v. 

3  Godding  v.  Brackett,  34  Maine,  Peterson,  35  N.  J.  127,  133;  Dewey 

27.  v.    Long,    25   Vt.    564;    Doyle   v. 

*  Gowing  v.  Rich,  1  Ired.  553,  Sleeper,  1  Dana,  533;  Adams  v. 
559;  Gentry  v.  Harper,  2  Jones,  Eq.  O'Rear,  80  Ky.  129.  [in  two 
177;  Den  d.  Jimmerson  v.  Duncan,  earlier  Kentucky  cases,  relief  had 
3  Jones,  537;  Cone  v.  Hamilton,  been  refused  to  creditors  (Trozier  v. 
102  Mass.  56;  Gray  v.  Fans,  7  Yerg.  Young,  3  T.  B.  Mon.  157;  Marshall 
155;  Webster  v.  Folsom,  58  Maine,  v.  Marshall,  2  Bush  415),  but  these 
230;   Low  v.  Marco,  53  Maine,  45;  cases  were  disapproved  in  Adams 

°  The  legal  as  well  as  the  equitable  title  may  here  be  considered  as  being 
in  the  debtor.  Godding  v.  Brackett,  supra;  French  v.  Newberry,  124  Mich. 
147,  82  N.  W.  840.  In  a  case  where  the  debtor  had  disposed  of  personalty 
in  consideration  of  a  conveyance  of  land  to  his  children,  the  sale  of  the 
personalty  was  sustained,  but  the  conveyance  of  the  land  was  treated 
as  virtually  a  fraudulent  conveyance  from  the  debtor.  Rupe  v.  Alkire, 
77  Mo.  641, 
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York,  and  in  not  a  few  other  States  following  the  example 
of  New  York,  special  legislation  has  provided  for  such  cases, 
by  impressing  a  trust  upon  the  property  in  favor  of  creditors; l  a 

v.  O'Rear,  supra.  Under  the  mod-  uncle  for  the  purchase  of  an  estate 
em  Kentucky  statute,  a  transfer  in  fee.  Soon  afterwards  the  plaintiff 
to  a  wife  for  a  consideration  fur-  proposed  to  the  defendant  to  pur- 
nished  by  the  husband  has  been  chase  the  estate  for  him;  and  an 
held  fraudulent  against  creditors,  agreement  to  that  effect  was  made 
even  when  the  consideration  was  by  the  parties.  But  now  the  uncle 
not  one  which  the  creditors  could  surrenders  the  estate,  to  which  the 
have  reached  in  the  hands  of  the  nephew  alone  was  entitled,  to  the 
husband.  Deposit  Bank  v.  Rose,  nephew  and  wife  and  the  heirs  of 
113  Ky.  946,  69  S.  W.  967  (See  their  bodies,  remainder  to  the 
Ky.  Stat.  §§  2353,  2354).]  Hockett  nephew  in  fee.  The  plaintiff  filed 
v.  Bailey,  86  111.  174  (whether  this  a  bill  for  specific  performance,  rely- 
equity  case  was  under  the  statute  ing  upon  the  statute  of  27th  Eliza- 
does  not  appear);  Simmons  v.  beth,  c.  4,  against  the  claims  of  the 
Ingram,  60  Miss.  886;  Bernheim  v.  wife  and  entail;  and  the  bill  was 
Beer,  56  Miss.  149;  Winters  v.  sustained.  '  In  this  court/  said  his 
Qaitor,  54  Miss.  341;  Carlisle  v.  lordship,  '  if  a  person  entitled  to  an 
Tindall,  49  Miss.  229;  Alston  t>.  estate  to  himself  and  his  heirs 
Bowies,  13  Fla.  117,  125;  Cutter  takes  a  conveyance  of  the  estate 
v.  Griswold,  Walk.  Ch.  (Mich.)  437;  so  as  to  put  a  right  in  another,  the 
Miller  «•  Wilson,  15  Ohio,  108;  court  will  consider  it  fraudulent.' 
Bloomingd&le  v.  Stein,  42  Ohio  Underwood  v.  Hitchcox,  1  Ves.  279. 
St.  168,  172.  See  Doe  d.  Davis  t>.  See  also  Neate  v.  Marlborough 
McKinney,  5  Ala.  719;  Conover  3  Mylne  &  C.  407;  Goldsmith  v. 
v.  Ruckman,  36  N.  J.  Eq.  493; '  Russell,  5  De  G.  M.  &  G.  547. 
Hitchcock  v.  Kiely,  41  Conn.  611;  1N.Y.  Rev.  St.,  Real  Property 
Brown  v.  Howser,  61  Ga.  629;  Law,  §  74.  See  Wood  v.  Robinson,. 
Bennett  v.  Hutson,  33  Ark.  762.  22N.Y.  564;  Dunlap  v.  Hawkins,  591 
[Corey  v.  Morrill,  71  Vt.  51,  42  Atl.  N.  Y.  342;  Niver  v.  Crane,  98  N.  Y.. 
976;  Coleman  v.  Cock,  6  Rand.  40;  Leonard  v.  Green,  30  Minn. 
(Va.)  618;  Martin  v.  Warren,  34  496,  16  N.  W.  399;  s.  c.  34  Minn. 
W.  Va.  182,  12  S.  E.  477]  137,  24  N.  W.  915;  Molm  v.  Barton, 
The  following  case  arose  before  27  Minn.  530,  8  N.  W.  765;  Rogers 
Lord  Hardwicke:  The  defendant  v.  McCauley,  22  Minn.  384;  Fair- 
had  entered  into  articles  with  his  bairn  v.  Middlemiss,  47  Mich.  372, 

•  Independently  of  statute,  such  trusts  have  been  declared.  Stix  v. 
Chaytor,  55  Ark..  116,  17  S.  W.  107;  Newell  v.  Morgan,  2  Harr.  (Del.) 
225;  Kipper  v.  Glarney,  2  Blackf.  (Ind.)  356;  Corey  v.  Green,  51  Me. 
114;  Bridges  v.  Bidwell,  20  Neb.  185,  29  N.  W.  302;  Dewey  v.  Long, 
25  Vt.  564.  The  whole  of  the  property  thus  purchased  can  be  held,  though 
worth  more  than  the  amount  of  the  debtor's  funds  used  to  buy  it.  Turner 
v.  Gottwalls,  15  D.  C.  App.  43;  Simmons  v.  Ingram,  60  Miss.  886. 


i 
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which  however  does  not  imply  any  belief  that  the  general 
statute  against  fraudulent  conveyances  (with  the  aid  of  the 
English  Statute  of  Frauds  and  its  counterparts  here)  did  not 
cover  the  case.1  A  wife  to  whom  land  has  thus  been  conveyed 
is  not  entitled  to  dower  against  the  husband's  creditors.3 

It  remains  to  present  &  series  of  examples  of  the  operation 
of  the  statutes,  by  way  of  illustrating  their  application  to  the 
various  devices  of  debtors  having  the  effect  and  yet  not  the 
form  of  alienation.  Among  the  acts  not  in  the  form  of  alien- 
ation which  yet  amount  to  alienation,  and  bring  the  case 
within  the  operation  of  the  statute,  the  surrender  of  a  debt 
may  be  mentioned.0  Thus  a  trader  who  cancels  a  debt  upon 
his  books  alienates  .his  property  for  the  purposes  of  the 
statute.  Perhaps  this  would  not  be  the  case  if  the  debt 
could  be  shown  to  be  absolutely  worthless,  or  invalid,  or 
barred  by  limitation,  or  for  any  other  reason  not  enforce- 
able; for  then  nothing  would  have  been  parted  with,  and 
the  creditor  would  have  nothing  to  gain  by  impeaching  the 
transaction.  But  with  regard  to  debts  alleged  to  be  worth- 
less it  would  be  dangerous,  as  we  have  elsewhere  seen,  to 
allow  evidence  of  the  fact  in  the  case  of  an  actual  alienation, 
as  in  the  case  of  a  voluntary  conveyance  of  property  heavily 

UN.  W.  203;  Eve  v.  Louis,  91  Ind.  886.     [it  being  held  in  this  case 

457,  466;   Wilds  v.  Bogan,  55  Ind.  that  the  husband  never  had  a  title, 

331.  legal  or  equitable,  in  the  land,  the 

1  See  Wait  v.  Day,  4  Denio,  439,  resulting  trust  not  being  an  equi- 
442;  Garfield  v.  Hatmaker,  15  N.  Y.  table  right  of  the  husband  which 
475,  477;  supra,  pp.  127,  128,  note,  creditors  could  reach,  but  an  equity 

2  Simmons  v.  Ingram,  60  Miss,  of  the  creditors  themselves.] 

a  Carter  v.  Union  Printing  Co.,  54  Ark.  576,  16  S.  W.  579  (release  of 
stock  subscription).  Moore  v.  U.  S.  Barrel  Co.,  238  111.  544,  87  N.  E.  536 
(same);  Wynne  v.  Mason,  72  Miss.  424,  18  So.  422;  Petrie  v.  Wright,  6  Sm. 
&  M.  (Miss.)  647  (release  of  a  claim  for  breach  of  contract.  Opinion  that 
creditors  have  a  right  to  overturn  such  release,  although  in  this  case  the 
transaction  was  found  to  be  proper) ;  Everett  v.  Read,  3  N.  H.  55;  Trustees 
v.  Anderson,  33  N.  J.  Eq.  366  (release  of  grantee's  assumption  of  a  mort- 
gage); Fleming  v.  Martin,  2  Head  (Tenn.)  43  (opinion). 
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incumbered,  incumbered,  as  alleged,  for  more  than  its  value; l 
and  so,  if  the  cancellation  of  a  debt  is  otherwise  obnoxious 
to  the  statute,  the  courts  would,  it  is  conceived,  ordinarily 
refuse  to  hear  evidence  that  the  debt  was  of  no  value,  as- 
suming that  it  is  enforceable.0  There  is  no  distinction  in 
principle  between  the  two  cases;  cancelling  the  debt  of  an 
insolvent  person  would  not  stand  upon  the  footing  of  the 
gift  of  trifling  things.3 

1  Ante,  pp.  38,  30.  of  which  the  creditor  could  have 

2  As  to  such  things,  see  ante,  p.  realised  all  or  a  portion  of  his  claim; 
38,  note.  In  regard  to  cancelling  second,  it  must  be  transferred  or 
'  worthless '  debts,  a  New  York  case  disposed  of  by  the  debtor;  and 
may  be  noticed.  Hoyt  v.  Godfrey,  third,  this  must  be  done  with  intent 
88  N.  Y.  669.  In  that  case  a  debtor  to  defraud.  .  .  .  Does  such  an  entry 
had  cancelled  a  debt  due  from  his  in  the  books  of  account  amount  to 
brother,  amounting  nearly  to  $6000,  a  transfer  or  disposition  of  the 
on  the  ground  that  the  demand  debt?  We  think  not.  If  made 
was  worthless,  and  this  was  allowed  without  consideration,  it  does  not 
by  the  court.  But  the  case  did  amount  to  a  satisfaction  of  the 
not  arise  under  the  statute  against  debt.'  The  last  observation  clearly 
fraudulent  conveyances;  it  was  is  aside  from  the  purpose;  would 
a  question  of  vacating  an  order  of  not  the  act,  though  without  con- 
arrest  of  the  debtor  for  the  act,  —  sideration,  be  a  transfer  or  disposi- 
that  is  to  say,  it  was  a  criminal  case,  tion  if  the  property  was  of  value? 
Further,  there  was  evidence  that  It  would  certainly  be  an  '  aliena- 
the  debtor  had  acted  honestly  in  tion  '  under  the  statute  of  Elizabeth, 
the  transaction,  without  any  intent  The  court,  however,  refers  to 
in  point  of  fact  to  defraud;  and  another  decision  on  the  point  of 
that  was  a  defence  to  criminal  value  of  the  debt,  which  concerned 
proceedings.  Ante,  p.  5,  note,  the  statute  against  fraudulent  con- 
If  the  case  was  intended  to  go  veyances.  Shultz  v.  Hoagland,  85 
further  than  this,  it  may  well  be  N.  Y.  464.  That  was  a  case  of  the 
doubted.  The  language  of  the  omission  of  certain  funds  in  the 
court  was  this:  '  Does  it  follow  that  schedules  of  an  assignment,  partly 
such  act  amounts  to  a  disposition  by  accident  and  oversight  and  so 
of  his  property  with  intent  to  de-  far  corrected  afterwards;  the  rest 
fraud  his  creditors?  To  constitute  being  '  worthless '  or  in  dispute. 
such  a  disposition  of  property,  three  The  case  has  been  commented 
things  must  concur:  first,  the  thing  upon  on  another  page.  Ante, 
disposed  of  must  be  of  value,  out  p.  40. 

"But  not  so  of  a  debt  unenforceable  under  the  Statute  of  Frauds, 
Miller  t>.  Specht,  11  Pa.  St.  449. 
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Again  an  alienation  may  be  effected  by  adding  to  the  prin- 
cipal sum  due  upon  a  promissory  note  or  other  security,  or 
by  making  the  rate  of  interest  greater  than  is  due.  But 
possibly  a  debtor  may  add  interest  to  a  demand,  where  the 
allowance  of  interest  is  just,  though  payment  of  it  could  not 
be  enforced  by  law.1  Such  a  case  however,  if  ever  proper, 
would  be  one  to  be  narrowly  scrutinized,  and  the  rate  or 
the  sum  allowed,  if  anything  is  justly  allowable,  should  not 
exceed  what  a  reasonable  regard  for  the  circumstances  would 
dictate.  On  the  other  hand  a  debtor,  though  insolvent,  may 
emancipate  his  children  so  as  to  entitle  them,  against  his 
creditors,  to  their  earnings.2  A  debtor  may  also  give  the 
benefit  of  his  time  and  labor,  withowr  pecuniary  reward, 
to  another,  as  e.  g.  to  his]  wife,  in  the  improvement  or 
creation  of  a  valuable  property;  that  is  a  matter  personal 
to  the   debtor.8    And   a  debtor  though  insolvent   may  use 

1  See    Spencer    v.    Ayrault,    10  conversion  by  the  husband  of  her 

N.  Y.  202;   Pennington  v.  Woodall,  equitable   separate   estate,    in    the 

17  Ala.  685.    See  however  Watson  absence  of  an  agreement  to   pay 

v.  Cummings,  40  N.  J.  Eq.  483;  such    interest,    or    of    an    express 

Lyne  v.  Wann,  72  Ala.  43;   Gordon  dissent  on  the  wife's  part  objecting 

v.  Tweedy,  71  Ala.  202.    In  Gordon  to  the  husband's  reception  of  the 

v.  Tweedy  the  court  says:  '  Neither  same.    Roper  v.  Roper,  29  Ala.  247; 

can  interest  be  estimated  as  a  lawful  Newton   v.  McAffee,  64  Ala.  357. 

or    valuable    consideration.      The  Further  see  Goff  v.  Rogers,  71  Ind. 

husband  is  not  accountable,  under  459. 

the  statute,  for  the  rents  and  in-         2  Atwood  v.  Holcomb,  39  Conn, 

comes  of  the  wife's  statutory  sepa-  270;  Clemens  v.  Brillhart,  17,  Neb. 

rate  estate,  which  includes  interest  335.    [See  also  p.  43  and  notes.] 
on  her  moneys  used  or  converted         3  Abbey  v.  Deyo,  44  N.  Y.  343; 

by  him.    It  was  held  by  this  court,  Eilers  v.  Conradt,   39   Minn.   242; 

Earl  v.  Owens,  68  Ala.  171,  that  Johnson  v.  Silsbee,  49  N.  H.  543. 

a  conveyance  made  by  a  husband  [Sexton  v.  Martin,  37  111.  App.  537; 

to  secure  to  the  wife  such  rents  Cooper  v.  Ham,  49  Ind.  393;  Robb 

or  incomes,  which  he  had  converted  v.  Brewer,  60  la.  539,  15  N.  W.  420; 

to  his  own  use,  was  voluntary  and  Buckley  v.  Dunn,  67  Miss.  710,  7 

void  as  to  existing  creditors,  thus  So.  550;    King  v.  Voos,  14  Or.  91, 

overruling    the    contrary    principle  12  Pac.  281;   Zimmerman  v.  Dean, 

decided   in    Brevard   v.   Jones,    50  54  S.  C.  90,  31  S.  E.  884  (including 

Ala.    211.      Nor    can    interest    be  also  the  services  of  minor  children) ; 

allowed   the   wife   for   the   use   or  Ansorge  v.  Barth,  88  Wis.  553,  60 
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his  earnings  to  pay  for  insurance  on  his  life,  in  favor  of  his 
family.1  a 

N.  W.  1055.    It  has  been  held  that  Ky.  51,  58  S.  W.  473;    Stigler  v. 

a   debtor   is   under   no   obligation  Stigler,  77  Va.  163.    The  recovery 

to  work  his  lancf  and  make  a  crop,  of  the  creditor  does  not  extend  to 

and  may  allow  some  one  else  to  the    proceeds    of    the    insurance, 

work    the    crop    in    consideration  but  merely  to  the  premiums  im- 

of  the  support  of  the  debtor  and  his  properly  paid,  with  interest.    Cases 

family.      Glasgow    v.    Turner,    91  above    cited;     also    Central    Nat. 

Tenn.   163,   18  S.  W.  261.     Cash  Bank  v.  Hume,  3  Mackey  (D.  C.) 

earnings   do   not   come   under   an  360;    Sternberg  v.  Levy,   159  Mo. 

entirely  similar  rule.     A  husband  617,  60  S.  W.  1114  (reversing  S.  C, 

may  turn  over  his  earnings  to  his  76  Mo.   App.   490).     The  case  is 

wife,  and  she  may  use  them  in  the  still   clearer   against   reaching   the 

support  of  the  family;,  but  if  she  proceeds,  when  the  insurance  is  in 

invests  them,  the  proceeds  can  be  a  fraternal  organization,  the  bene- 

reached    by    creditors.     Trefethen  fits  in  which  are  limited  by  charter 

tl  Lyman,  90  Me.  376,  38  Atl.  335.  to  relatives  of  the  certificate  holders. 

Whether     assignments     of    wages  See    dissenting    opinion  of   Biggs, 

shall  be  held  fraudulent  depends  J.,  in  76  Mo.  App.,  supra.    Where 

largely    on    exemption    laws.    See  statutes    regulate    this    matter,  it 

p.  53,  nj  is   held   that  a  policy  assigned    to 

1  Central   Bank   v.    Hume,    128  the  wife  is  on  the  same  footing  as 

U.  S.  195.     [Pence  v.  Makepeace,  one  originally   taken   out  for  her 

65  Ind.  345;   Adler  v.  Hellman,  55  benefit.    Cole  v.  Marple,  98  111.  58; 

Neb.  266,  75  N.  W.  877.    Statutes  Moorehead's    Adm'r    v.    Mayfield, 

sometimes  provide  against  the  pay-  supra. 

ment  of  such  insurance  premiums,  Sec.  70,  a,  5,  of  the  U.  S.  Bank- 
er limit  their  amount.  Houston  v.  ruptcy  Act  does  not  include  in- 
Maddox,  179  HI.  377,  53  N.  E.  599;  surance  policies  exempt  under  State 
Moorehead's  Adm'r  v.  Mayfield,  109  laws.    Holden  v.  Stratton,  198  U.  S. 

°A  husband  may  renounce  his  rights  to  choses  in  action  of  his  wife 
which  he  has  not  reduced  to  possession,  in  favor  of  a  trustee  for  the  benefit 
of  his  wife,  provided  it  is  a  bona  fide  transfer,  and  the  husband  does  not 
retain  the  actual  use.  McCanley  v.  Rodes,  7  B.  Mon.  (Ky.)  462.  In  Ken- 
nedy v.  Head.  32  Ga.  629,  it  was  suggested  that  a  court  of  equity  could 
have  compelled  a  settlement  out  of  the  wife's  separate  estate,  similar 
to  that  which  the  debtor  actually  made. 

A  widow  need  not,  as  against  creditors,  charge  her  minor  children's 
estate  with  sums  used  out  of  her  own  property  for  their  support  and 
education,  even  if  it  be  granted  that  a  mother  is  under  no  legal  obliga- 
tion to  support  her  children.    Hanford  v.  Prouty,  133  111.  339,  24  N.  E.  565, 

But  aliter  of  the  support  of  a  lunatic  by  her  brother,  he  being  one  ofr 
the  committee  authorised  to  charge  her  estate  with  her  support.  Hauser 
».  King,  76  Va.  731. 
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Another  case  in  which  an  act  amounts  to  an  alienation 
is  where  a  debtor  in  order  to  induce  -a  certain  creditor  of 
his  to  consent  to  a  composition  deed  turns  over  to  that 
creditor,  without  the  knowledge  of  the  other  creditors,  a 
particular  security,  or  his  own  personal  note  or  obligation. 
In  some  of  the  authorities  the  act  of  the  debtor  in  such  a 
case  is  treated  as  done  under  compulsion  or  exaction,  so 
that  he  cannot  be  regarded  as  '  in  pari  delicto '  with  the 
favored  creditor; l  but  even  if  that  be  sound,  which  is  doubt- 
ful,2 it  would  have  no  bearing  upon  a  question  of  the  rights 
of  other  creditors  to  object  to  the  transaction  as  a  fraudulent 
alienation. 

Sales,  interchanges,  and  adjustments  of  partnership  prop- 
erty between  partners  are  clearly  alienations  within  the  stat- 
ute; *  but  alienations  between  partners  stand  upon  a  special 

202.     The   statute   of   each  State  a     contrary     decision     has     been 

as  interpreted  by  the  highest  courts  reached.      Matter    of    Phelps,    15 

of   that  State  will   determine   the  A.  B.  R.   170.     The  reasoning  of 

exemption  of  insurance  policies  in  the  New  York  case  was  contra  to 

bankruptcy,   and    the  above  case  the  views  expressed  by  the  court 

is    not    authority    except    on    the  in   the  matter  of   Pfaffinger.J     If 

Washington  statute,  which  is  par-  however  he  obtained  the  insurance 

ticularly  liberal.     The  law  on  ex-  for  his  estate,  he  could  not,  when 

emption    statutes    like    those    of  insolvent,    transfer   the    policy    to 

Massachusetts,    New    York,    Ken-  another  except  for  value.    Central 

tucky,  and  other  States  in  which  Bank    v.   Hume,    supra;     Elliott's 

the  exemption  is  confined  to  poli-  Appeal,  50  Perm.  St.  75;   McCut- 

cies  for  the  benefit  of  the  wife  or  cheon's  Appeal,  99  Penn.  St.  133; 

family    is    somewhat    in     doubt,  Freeman  v.  Pope,  L.  R.  5  Gh.  538. 

where  under  the  terms  of  the  policy  l  Smith  v.  Bromley,  2  Doug.  696; 

a  new  beneficiary  can  be  substi-  Smith  v.  Cuff,  6  Maule  &  S.  160; 

tuted  without  the  consent  of  the  one  Atkinson  v.  Danby,  7  Hurl.  &  N. 

originally    designated,    and    when  934. 

there  is  a  surrender  value  which  2  Solinger  v.  Earle,  82  N.  Y.  393. 
the  insured  himself  can  obtain.  3  Ex  parte  Mayou,  4  DeG.  J.  & 
In  a  case  involving  the  Kentucky  S.  664,  Lord  Westbury,  sale  by  one 
statute,  it  was  held  that  the  trustee  partner  of  his  interest  to  his  co- 
could  not  reach  the  surrender  value  partner,  both  being  insolvent, 
of  such  a  policy.  In  re  Pfaffinger,  Comp.  and  distinguish  insurance 
164  Fed.  526.  Under  the  some-  cases.  Tillou  v.  Kingston  Ins. 
what   similar  New   York   statute,  Co.  5N.  Y.  405;  Powers  v.  Guardian 
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footing  where  the  question  is  of  the  respective  rights  of  in- 
dividual and  partnership  creditors.  The  latter  take  pre- 
cedence of  the  former  in  a  distribution  of  the  partnership 
assets;  a  and  in  a  case  in  which  the  assets  are  insufficient  to 
satisfy  all  the  partnership  creditors  the  individual  creditors 
cannot  object  to  inter-alienations  between  the  partners  them- 
selves. More  than  that,  it  seems  that  where  there  has  been 
no  division  of  the  partnership  property  according  to  the  pro- 
portions of  the  several  partners,  so  that  a  creditor  of  one  of 
the  partners  might,  while  things  stood  thus,  seize  the  prop- 
erty as  apparently  the  separate  property  of  his  debtor, — 
in  such  a  case  it  seems  that  the  partners  can  divide  the 
partnership  property  according  to  their  proportions,  to  pre- 
vent the  creditor  from  taking  it,  or  from  taking  any  part  of 
it  against  the  rights  of  firm  creditors.1  The  act  would  be 
an  alienation,  but  not  an  alienation  with  intent  to  defraud.3 

Ins.  Co.  136  Mass.  108;    Hobbs  v.  ners  and  the  creditors  of  the  firm 

Memphis   Ins.   Co.   1   Sneed,   444.  may  alike  prove  against  the  sepa- 

If  however  one  partner  has  law-  rate    estate    of     the     wrongdoer, 

fully  purchased  the  interest  of  his  Read  t>.   Bailey,  3  App.  Cas.   94; 

copartners,    he  may  use  the  late  Ex   parte  Smith,  1  Glyn  &  J.  74. 

partnership  property  in  paying  his  The   case  is   different    where   the 

individual   debts;    the  partnership  firm  has  made  contracts  with  one 

creditors  cannot  object.    Fulton  v.  of  its  members;    in  such  a  case 

Hughes,  63  Miss.  61.  the  firm  could  not  prove  in  competi- 

1  Atkins  v.  Saxton,  77  N.  Y.  195.  tion  with  the  firm  creditors.     lb.; 

*  An  appropriation  of  partner-  Ex  parte  Sillitoe,  1  Glyn  &  J.  374, 
ship  assets  by  one  partner  with-  382;  Ex  parte  Smith,  supra.  This 
out  the  knowledge  of  his  co-  is  true,  without  regard  to  the  ques- 
partners,  in  satisfaction  or  for  tion  whether  at  the  time  of  the 
security  of  his  private  debt,  is  pre-  proof  that  estate  is  larger  than 
sumed  to  be  fraudulent  against  the  otherwise  it  would  have  been  or 
other  members   of   the  firm,   and  not.    lb.  Lord  Cairns. 

may  be  set  aside  by  them.  And  The  presumption  of  fraud,  how- 
upon  the  insolvency  of  the  wrong-  ever,  is  not  alwayB  conclusive.  Cor- 
doing  partner,  the  defrauded  part-    win  v.  Suydam,  24  Ohio  St.  209; 

•  See  Arnold  v.  Hagerman,  45  N.  J.  Eq.  186, 17  AtL  93,  for  a  discussion 
of  the  nature  of  this  precedence.  If  the  local  law  does  not  give  partner- 
ship creditors  precedence,  firm  property  may  be  transferred  for  an  in- 
dividual debt.    First  Nat.  Bank  t>.  Brubaker,  128  la.  587,  105  N.  W.  116. 
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Again,  a  debtor  will  sometimes  attempt  a  voluntary  aliena- 
tion of  his  property  under  the  shelter  of  a  lawful  conveyance 
for  value.  A  subtle  instance  of  the  kind  is  seen  in  a  case  1 
in  the  English  Court  of  Chancery,  in  which  there  had  been 
a  sale  of  property  by  an  insolvent  trader.  In  consideration 
of  a  money  payment  to  the  trader,  and  that  the  purchaser 
should,  during  the  joint  lives  of  the  trader  and  his  wife,  pay 
the  former  an  annuity  equal  to  a  fourth  of  the  profits  of  his 
business  and  a  contingent  annuity  to  the  wife  in  case  she 
survived  her  husband  equal  to  a  sixth  of  the  profits,  the 
trader  sold  his  business  and  stock  in  trade.  The  trader  died 
in  the  lifetime  of  his  wife,  and  a  creditors'  bill  was  now  filed 
to  administer  his  assets,  including  as  part  thereof  the  con- 
tingent annuity  to  the  widow,  as  a  mere  voluntary  provision; 
and  the  court  agreed  to  that  view.3    There  was  indeed  a 

Ex  parte  Smith,  supra.  In  the  contract  for  the  purpose  of  de- 
case  first  cited  the  sole  acting  frauding  their  joint  creditors,  the 
member  of  a  dissolved  partnership,  one  permitting  the  other  to  with- 
having  full  power  to  dispose  of  its  draw  money  out  of  reach  of  the 
property  and  to  pay  its  debts,  be-  creditors,  such  a  contract  is  of 
came  himself  a  creditor  of  the  course  void  towards  such  creditors, 
firm  by  advancing  his  own  funds  in  Anderson  v.  Maltby,  2  Ves.  Jr.  255. 
payment  of  its  debts,  and  then  in  But  the  mere  fact  that  when  it  was 
good  faith,  and  with  no  purpose  to  determined  to  dissolve  a  partner- 
defraud  the  firm,  disposed  of  the  ship  both  partners  knew  that  the 
partnership  property  to  an  amount  joint  effects  were  insufficient  to 
less  than  the  sum  due  himself  in  pay  the  joint  debts  will  not,  of  itself, 
satisfaction  of  a  debt  due  from  be  enough  to  invalidate  a  dissolu- 
himself  to  a  third  person;  and  this  tion  of  the  firm,  if  honestly  made; 
person  received  the  same  in  good  though  it  be  one  of  the  terms  of  the 
faith,  supposing  that  the  sale  was  dissolution  that  the  retiring  partner 
authorized  by  the  firm.  It  was  shall  receive  a  premium  for  relin- 
held  that  this  disposition  of  the  quishing  his  share  in  the  business, 
property  could  not  be  avoided  by  Ex  parte  Peak,  1  Madd.  354. 
another  member  of  the  firm,  as  it  l  French  v.  French,  6  De  G.  M.  & 
appeared   that  all   of  the  outside  G.  95. 

debts  of  the  firm  had  been  paid  or  2  To  the  same  effect,   Neale  t>. 

secured,  and  that  there  was  nothing  Day,  28  L.  J.  Ch.  45,  which  puts 

due  to  such  other  member  from  the  the  case  on  the  ground  of  benefit 

firm.  reserved  to  a  grantor,  an  equally 

If   two   partners   enter   into   a  good  ground. 
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valuable  consideration  for  the  sale,  but  then  the  entire  benefit 
of  it  belonged  to,  and  in  the  interests  of  creditors  should  be 
received  by,  the  debtor. 

Still  another  way  in  which  there  may  be  an  alienation  of 
a  debtor's  property  is  where  the  property  has  been  put  by 
the  debtor  into  the  hands  of  another,  whether  as  a  deposit, 
or  a  loan,  or  without  any  definite  understanding  in  regard 
to  the  use  or  the  return  of  it,  or  where  some  one  has  so  taken 
it  with  the  assent  of  the  debtor.  A  common  case  is  the 
handing  over  of  money  or  property  belonging  to  a  wife,  to 
her  husband,  under  some  definite  or  under  no  definite  ar- 
rangement in  regard  to  the  use  of  it,  but  with  no  agreement 
for  returning  it.  Cases  of  this  sort  have  more  commonly 
been  made  a  ground  of  claim  on  the  part  of  creditors  of  the 
husband,1  which  so  far  of  course  would  not  be  a  matter  of 
the  statute  of  Elizabeth; 2  but  they  may  as  well  make  a 
claim  for  the  wife's  creditors,  under  the  statute.8 

1  Humes  v.  Scruggs,  94  U.  S.  22;  convey  it  to  his  wife.  Such  con- 
Hanson  v.  Manley,  72  Iowa,  48;  veyance  is  in  fraud  of  the  just 
chapter  18,  §  7.  claims  of  the  creditors  of  the  hus- 

2  A  subsequent  voluntary  con-  band.  Fox  v.  Mover,  54  N.  Y.  125, 
veyance  of  the  fund  back  to  the  wife  131;  Savage  v.  Murphy,  34  N.  Y. 
would  however  make  a  case  for  the  508;  Babcock  v.  Eckler,  24  N.  Y. 
statute.  '  If  the  money  which  a  623;  Robinson  v.  Stewart,  10  N.  Y. 
married  woman  might  have  had  190;  Carpenter  v.  Roe,  ib.  227; 
secured  to  her  own  use  is  allowed  Hinder.  Longworth,  11  Wheat.  199.' 
to  go  into  the  business  of  her  hus-  The  court  in  Humes  v.  Scruggs, 
band,  and  be  mixed  up  with  his  supra.  So  in  Hanson  v.  Manley, 
property,  and  is  applied  to  the  pur-  supra.  For  special  illustrations  see 
chase  of  real  estate  for  his  ad  van-  ante,  pp.  34,  35,  note;  also  Weil 
tage,  or  for  the  purpose  of  giving  v.  Raymond,  142  Mass.  206.  As 
him  credit  in  his  business,  and  is  to  the  kindred  subject  of  confusion 
thus  used  for  a  series  of  years,  there  of  goods,  see  Smith  v.  Sanborn,  6 
being  no  specific  agreement  when  Gray,  134. 

the  same  is  purchased  that  such  real  3  What  would  be  done  in  a  con- 
estate  shall  be  the  property  of  the  test  between  the  wife's  and  the 
wife,  the  same  becomes  the  property  husband's  creditors  in  such  a  case? 
of  the  husband  for  the  purpose  of  Could  the  wife's  property  be  sep- 
paying  his  debts.  He  cannot  retain  arated  from  the  husband's?  But  the 
until  bankruptcy  occurs,  and  then  husband's  creditors  have  been  mis- 


140  FRAUDULENT  CONVEYANCES.  [CHAP.  V. 

Thus  far  of  acts  on  the  part  of  the  debtor.0  It  is  equally 
clear  that  there  may  be  alienations  by  the  debtor  by  mere 

led  into  supposing  that  it  all  be-  off  under  the  statute  than  the  wife, 
longed  to  the  husband;  and  the  It  would  seem  that  the  husband's 
wife's  creditors  could  not  be  better    creditors  must  prevail. 

•  A  common  method  of  alienation  fraudulent  against  creditors  is  the 
use  of  the  debtor's  funds  in  making  improvements  on  the  lands  of  his 
wife,  or  some  other  third  person.  The  sums  thus  expended  will  be  treated 
as  a  charge  on  the  land  in  favor  of  creditors.  Morris  vi  Fletcher,  67  Ark. 
105,  56  S.  W.  1072;  Diets  i>.  Atwood,  19  111.  App.  96;  Blair  v.  Smith,  114 
Ind.  1 14, 15  N.  E.  817;  Trefethen  v.  Lynam,  90  Me.  376,  38  Atl.  335;  Caswell 
v.  Hill,  47  N.  H.  407;  Farr  v.  Hauenstein,  69  N.  J.  Eq.  740,  61  Atl.  147; 
Nat.  Valley  Bank  v.  Hancock,  100  Va.  101,  40  S.  E.  611 ;  Burt  v.  Timmons, 
29  Va.  441,  2  S.  E.  780.  Apparently  a  distinction  was  made  in  Mann  v. 
Brarie,  61  W.  Va.  613,  57  S.  E.  43,  between  the  effect  of  discharging 
liens  on  the  land  of  the  wife  and  that  of  doing  the  same  with  the  land 
of  a  stranger,  but  the  case  was  not  well  presented  or  elaborately  argued. 

With  the  increase  of  corporations  has  arisen  a  comparatively  new 
class  of  cases,  in  which  the  debtor  forms  a  corporation  which  takes  over 
his  assets,  he  and  his  family  or  clerks  having  all  the  capital  stock.  Or- 
dinarily such  a  transaction  by  an  insolvent  will  be  set  aside.  Metcalf  v. 
Arnold,  132  Ala.  75,  32  So.  763;  Colo.  T.  &  T.  Co.  v.  Acres  Co.,  18  Colo. 
App.  253,  70  Pac.  954;  Buckwalter  1>.  Whipple,  115  Ga.  484,  41  S.  E.  1010; 
Shumaker  v.  Davidson,  116  la.  569,  87  N.  W.  441;  Kellogg  v.  Douglas 
Co.  Bank,  58  Kan.  43,  48  Pac.  587;  Benton  v.  Minneapolis  Tailoring  Co., 
73  Minn.  498,  76  N.  W.  275;  Bradshaw  v.  Halpin,  180  Mo.  666,  79  S.  W. 
685;  Lusk  v.  Riggs,  65  Neb.  258,  91  N.  W.  243;  Skinner  v.  Terhune, 
45  N.  J.  Eq.  565,  19  Atl.  377;  First  Nat.  Bank  v.  Trebein  Co.,  59  O.  St. 
316,  52  N.  E.  834;  Cass  t>.  Sutherland,  98  Wis.  551,  74  N.  W.  337.  But 
such  a  transfer,  if  made  in  good  faith,  and  if  the  debtor  retains  open 
possession  of  the  stock  for  which  he  exchanges  the  property,  so  that  it 
may  be  reached  by  attachment,  has  been  sustained  by  a  number  of  de- 
cisions. Homestead  Mining  Co.  v.  Reynolds,  30  Colo.  330,  70  Pac.  442; 
Kingman  v.  Mowry,  182  111.  256,  55  N.  E.  330;  Plaut  v.  Billings-Drew 
Co.,  127  Mich.  11,  86  N.  W.  399;  Baker  v.  Naglee,  82  Va.  786,  1  S.  E.  82. 
An  actual  fraudulent  intent  may  defeat  such  a  conveyance,  even  if  the 
debtor  openly  holds  the  stock.  Bennett  v.  Minott,  28  Or.  339,  39  Pac. 
997,  44  Pac.  288.  This  case  is  perhaps  contra  to  the  Michigan  case  cited 
and  also  to  the  reasoning  of  the  court  in  Bean  v.  Brackett,  34  N.  H.  102. 
In  this  latter  case  (not  involving  any  question  of  a  corporation),  it  was 
held  that  even  if  the  intention  of  the  debtor  was  to  defraud  creditors,  his 
transfer  could  not  be  set  aside,  if  he  received  in  place  of  the  property  a 
right  connected  with  the  property  which  creditors  could  reach  and  realize 
on  to  the  whole  value  of  the  land  conveyed.  Where  property  is  conveyed 
from  one  corporation  to  another,  it  is  competent  to  inquire  into  the  iden- 
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omission.  Thus  the  debtor  may  suffer  judgment  to  go 
against  him;0  it  is  not  necessary  for  the  purposes  of  the 
statute  that  he  should  appear  and  give  or  confess  judgment,1 
or  that  he  should  give  a  warrant  for  confessing  judgment. 
So  a  debtor  may,  in  order  to  circumvent  his  creditors,  allow 
his  friends  to  make  off  with  his  property,  to  cut  down  and 
use  up  his  timber,  or  to  occupy  and  use  his  lands  or  goods 
without  reward.  Such  omissions,  in  the  case  of  an  insolvent 
person,  would,  it  seems,  be  obnoxious  to  the  statutes  against 
fraudulent  conveyances.*    While  the  debtor's  property  can  be 

1  Ante,  p.  123,  note. 

tity  of  the  officers  and  stockholders,  and  their  relationships.  Hamilton 
Buggy  Co.  v.  Iowa  Buggy  Co.,  88  la.  364,  55  N.  W.  496;  Montgomery 
Web  Co.  v.  Dienelt,  133  Pa.  St.  585,  19  Atl.  428;  Nixon  v.  Joshua  Hendy 
Machine  Works,  51  Wash.  419,  99  Pac.  11.  After  a  corporation  has  been 
organized  as  above  described,  and  incurred  indebtedness,  the  property 
conveyed  cannot,  as  against  its  own  creditors,  be  applied  to  the  prior 
debts  of  the  grantor.    Durlacher  v.  Fraser,  8  Wyo.  58,  55  Pac.  306. 

A  fraud  hardly  contemplated  by  the  statute  of  Elizabeth,  although 
perhaps  embraced  in  its  phraseology,  is  the  transfer  of  assessable  bank 
stock  to  avoid  liability  in  case  of  the  failure  of  the  bank.  See  McDonald 
v.  Dewey,  202  U.  S.  510. 

•  Or  may  suffer  a  judgment  to  be  kept  alive  after  it  is  paid.  Booth 
v.  Moret,  1  Brev.  (S.  C.)  216.  So  of  a  mortgage.  McMaster  v.  Campbell, 
41  Mich.  513,  2  N.  W.  836.  Suffering  a  fraudulent  attachment  of  course 
comes  under  the  same  rule.  Gassenheimer  v.  Kellogg,  121  Ala.  109,  26 
So.  29.  It  has  been  held  that,  as  against  creditors,  one  may  not  allow  a 
judgment  to  go  against  him  by  failing  to  plead  want  of  jurisdiction  in  the 
court.  Bass  v.  Wolff,  88  Ga.  427,  14  S.  E.  589.  Contra,  Wilson  v.  Butler, 
3  Munf .  (Va.)  559.  But  it  has  been  held  that  one  who  wishes  to  prefer  a 
creditor  may  consent  to  a  change  in  the  form  of  the  indebtedness  that  will 
bring  it  within  the  jurisdiction  of  a  lower  court,  thus  allowing  the  creditor  to 
obtain  a  speedy  judgment.  Alexander  v.  Young,  22  Ga.  616.  Concerning 
the  foregoing  of  certain  defences,  see  pp.  142,  144.  But  fraud  on  the  part 
of  the  plaintiff,  in  obtaining  an  excessive  judgment,  the  defendant  not  in 
any  way  participating,  does  not  give  a  right  to  creditors  to  overthrow 
the  judgment.    Havens  v.  First  Nat.  Bank,  162  111.  35,  44  N.  E.  384. 

*  A  common  fraudulent  device  is  allowing  a  sale  under  a  mortgage, 
claim  for  taxes,  or  other  valid  lien,  usually,  however,  with  some  positive 
action  for  the  purpose  of  preserving  the  property  for  the  use  of  the  debtor, 
clear  of  the  claims  of  creditors.  Woodfolk  v.  Seddon,  154  U.  S.  658; 
May  v.  Schofield,  6  D.  C.  235;  Livingston  v.  Wright,  88  Ga*  33,  13  S.  E. 
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traced,  until  it  reaches  the  hands  of  a  purchaser  for  value 
without  notice,  or  until  a  lien  is  acquired  upon  it  without 
notice,  it  may  be  taken  by  creditors  as  having  been  aliened 
by  their  debtor. 

In  the  way  of  omission,  it  does  not  constitute  an  alienation 
within  the  statutes  for  the  debtor  to  forego  certain  advan- 
tages which  are  entirely  personal  to  himself,  such  as  the 
publication  of  a  manuscript.1  a  Nor  would  it  be  an  alienation 
for  the  debtor,  when  sued,  to  forego  a  defence  of  the  Statute 
of  Limitations,6  or  (according  to  some  authorities)  of  the  Stat- 
ute of  Frauds,  or  of  usury,*  or  of  other  matters  of  the  kind, 
possibly,  where  in  natural  justice  the  demand  should  be  paid  ' 
or  the  particular  thing  done.8  So  too  a  debtor  may,  as  we 
have  seen,  emancipate  his  minor  children  so  as  to  give  to 

1  Dart  v.  Woodhouse,  40  Mich,  (same,  between  husband  and  wife) ; 
399;    ante,  p.  42.  Hubbard    v.    Allen,    59    Ala.    283 

2  Ante,  p.  42;  also  Cahill  v.  (same);  Keen  v.  Kleckner,  42  Penn. 
Bigelow,  18  Pick.  369  (Statute  of  St.  529  (same) ;  Chapin  v.  Thomp- 
Frauds);  Cresswell  v.  McCraig,  11  son,  89  N.  Y.  271  (usury).  But 
Neb.  222,  9  N.  W.  52  (same);  see  Luers  v.  Brunjes,  34  N.  J.  Eq. 
French  v.  Motley,  63  Maine,  326  19  and  561;  Low  v.  Wortman,  44 
(Statute  of  Limitations);  Brigham  N.  J.  Eq.  193,  201,  4  Atl.  586. 
v.  Fawcett,  42  Mich.  542,  4  N.  W.  Both  of  these  cases  are  on  the 
272  (same);  City  Bank  v.  Wright,  Statute  of  Limitations,  long  run 
68  Iowa,    132   (same);    Brookville  out. 

Bank  v.  Kimble,  76  Ind.  195  (same);  ^  3  See  Cottrel  v.  Smith,  63  Iowa, 
Kennedy  v.   Powell,  34  Kans.  22    181,  18  N.  W.  865;   chapter  6,  §  9. 

832;  Brooks  v.  Jones,  114  la.  385,  82  N.  W.  434.  86  N.  W.  300;  Burgess  v. 
Robinson,  95  Me.  520,  49  Atl.  606;  Newman  v.  Kirk,  45  N.  J.  Eq.  677, 
18  Atl.  224.  In  Wailes  v.  Davis,  158  Fed.  667,  the  fraudulent  scheme  was 
the  jumping  of  the  debtor's  mining  claim  by  a  friendly  party. 

aA  pre-emption  right  is  of  this  nature,  and  one  who  has  purchased 
such  a  right,  even  if  the  conveyance  was  intended  to  defraud  creditors, 
may  obtain  his  patent  without  interference  from  the  creditors  of  his 
grantor.  Moore  v.  Besse,  43  Cal.  511.  But  see  Wailes  v.  Davis,  158  Fed. 
667. 

6  It  has  been  held  that  a  judgment  confessed  on  notes  given 
for  claims  barred  by  the  Statute  of  Limitations  was  invalid,  but  in  this 
the  claims  were  somewhat  indefinite  and  doubtful  at  best.  Crawford  v. 
Carper,  4  W.  Va.  56. 

c  Cahn  v.  Bank,  1  S.  D.  237,  46  N.  W.  185. 


CHAP.  V.]  ALIENATION.  143 

them,  against  his  own  creditors,  the  right  to  their  earnings;1 
but  that  is  on  the  footing  of  the  act  of  emancipation,  with- 
out which  creditors  could  probably  (by  garnishment)  take 
them.* 

There  is  however  reason  to  doubt  the  correctness  of  this 
in  cases  in  which,  as  in  those  touching  the  Statute  of  Frauds 
or  infancy,  the  contract  in  question  was  never  enforceable; 
and  there  is  very  high  authority  for  the  proposition  that  in 
such  cases  the  alienation  cannot  be  connected  with  the  prior 
contract.  Hence  a  transfer  of  property  in  discharge  of  or 
security  for  the  invalid  contract  would  or  might  be  in  fraud 
of  creditors  on  the  footing  of  an  ordinary  voluntary  convey- 
ance, for  if  the  alienation  cannot  be  connected  with  the 
prior  contract,  there  is  no  consideration  for  the  alienation.8 

1  Atwood  v.  Holcomb,  39  Conn.  2  Cox,  235;  s.  c.  1  Ves.  Jr.  196, 
270;  Clemens  v.  Brillhart,  17  Neb.  that  such  a  settlement  is  good, 
335.  and  on  that  decision  I  will  only 
3  As  to  emancipation  see  Mo-  remark  that  if  it  be  a  correct  view 
Closkey  v.  Cyphert,  27  Penn.  St.  of  the  law,  the  whole  policy  of  the 
220;  Dierker  v.  Hess,  54  Mo.  246.  statute  is  defeated.  It  cannot 
3  Warden  v.  Jones,  2  De  G.  &  J.  be  enough  merely  to  say  in  writing 
76;  Trowell  v.  Shenton,  8  Ch.  D.  that  there  was  a  previous  parol 
318,  C.  A.  (infancy) ;  Spurgeon  v.  agreement.  It  must  be  proved  that 
Collier,  1  Eden,  91;  Randall  v.  there  was  such  an  agreement,  and 
Morgan,  12  Ves.  67;  Lloyd  v.  Ful-  to  let  in  such  proof  is  precisely 
ton,  91  U.  S.  479;  Borst  v.  Corey,  what  the  statute  meant  to  forbid.1 
16  Barb.  136;  Deshon  v.  Wood,  148  This  passage  is  quoted  with  strong 
Mass.  132.  Contra,  Dundas  v.  approval  by  Jessel,  M.  R.  in  Trowell 
Dutens,  2  Cox,  235;  s.  c.  1  Ves.  Jr.  v.  Shenton,  supra,  a  case  under 
196;  Hussey  v.  Castle,  41  Cal.  239.  27  Eli*,  e.  4.  '  In  that  short  pas- 
The  only  question  then  would  be  sage,'  it  was  observed,  '  the  Lord 
on  the  validity  of  the  conveyance  Chancellor  disposed  of  all  the  other 
as  a  gift.  authorities.'  And  the  learned  Mas- 
According  to  this  it  can  make  no  ter  of  the  Rolls  added,  '  We  were 
difference  that  the  oral  antenuptial  pressed  with  an  old  case*of  Lavender 
agreement  is  referred  to  expressly  v.  Blackstone,  2  Lev.  146,  in  which 
in  the  subsequent  conveyance,  for  Lord  Hale  made  a  remark  to  the 
the  agreement  is  still  oral.  In  effect  that  a  settlement  was  not 
Warden  v.  Jones,  supra,  Lord  Cran-  fraudulent  under  the  statute  27 
worth,  at  p.  85,  says:  '  Lord  Thur-  Eliz.  c.  4,  if  made  in  pursuance 
low  decided  in  Dundas  v.  Dutens,  of  articles  entered  into  during  the 
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The  contrary  rule  makes  easy  a  case  suggested  by  Lord 
Northington:  On  the  eve  of  his  son's  marriage  a  man  makes 
a  verbal  promise,  in  consideration  of  the  marriage,  to  settle 
property;  the  promise  cannot  be  enforced,  and  the  promisor 
does  not  fulfil  it  at  first;  finally  however  he  becomes  involved, 
and  now  conveys  his  property  in  execution  of  the  promise. 
This  might  well  be  deemed  a  *  most  dangerous  breach  of  the 
statute  and  a  violent  blow  to  credit.' l 

There  is  ground  for  distinguishing  cases  arising  under  the 
Statute  of  Limitations  and  other  cases,  where  there  has  been 
for  a  time  a  valid  obligation;  such  cases  cannot  easily  be 
made  a  cover  for  fraud.  A  claim  barred  by  limitation  may 
be  revived  by  a  subsequent  promise  to  pay  or  by  part  payment; 
and  as  the  claim  may  be  made  binding  by  a  promise  to  pay, 
there  need  be  no  interval  between  promise  and  performance; 
payment  without  a  previous  promise  will  therefore  be  good 
against  other  creditors.  The  bar  of  the  statute  is  necessarily 
personal.  But  it  has  never  been  supposed  that  a  subsequent 
promise  to  pay  or  part  payment,  or  any  other  act  of  the  kind, 
would  validate  a  claim  within  the  Statute  of  Frauds.  Satis- 
faction of  a  claim  under  that  statute  may  well  be  one  of  the 
alienations  within  the  meaning  of  the  statutes  against  fraudu- 
lent conveyances.  It  follows  too  that  if  the  debtor,  when 
sued  upon  the  claim,  fails  to  plead  the  Statute  of  Frauds,  the 
judgment  will  be  a  fraud  upon  other  creditors.2  a 

infancy  of  the  settler.    The  answer         1  Lord  Northington  in  Spurgeon 

is,  that  dictum  is  not  law.'  v.  Collier,  1  Eden,  61;   Lord  Cran- 

Marriage   is   not  part  perform-  worth  in  Warden  v.  Jones,  2  De  Q. 

ance,  so  as  to  take  the  oral  contract  &  J.  76,  84. 

out    of    the   statute.      Warden    v.         2  The  strongest  authority  against 

Jones,  supra;  Caton  v.  Gaton,  L.  R.  the  text  is  Cahill  v.   Bigelow,    18 

1  Ch.  137,  147  (s.  c.  L.  R.  2  H.  L.  Pick.  369  (not  noticed  in  Deshon  v. 

127).     But  see  Hussey  v.  Castle,  Wood,  148  Mass.  132,  supra).    That 

supra.  was  the  case  of  a  trustee  (garnishee) 

°  The  subject  of  claims  invalid  under  the  Statutes  of  Frauds  and  Limi- 
tations or  usury  statutes  is  taken  up  further  under  the  title  of  Considera- 
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A  practice,  which  may  or  may  not  be  fraudulent,  according 
to  the  circumstances,  may  be  noticed  at  this  time,  although  it 
is  not  strictly  speaking  an  alienation,  nor  is  it  clear  that  it  is 
included  within  the  scope  of  the  Statute  of  Elizabeth.  What 
is  referred  to  is  the  "  holding  up,"  by  the  plaintiff,  of  an  execu- 
tion, until  others  are  made. 

So  long  ago  as  the  year  1702  the  following  case  1  arose:  A 
man  has  judgment  for  a  just  debt  against  A,  and  takes  out  a 
fieri  facias  and  gets  the  sheriff  to  seize  goods,  but  will  not  let 
him  proceed  further,  and  suffers  the  goods  to  remain  in  the 
custody  of  the  debtor.  B,  who  also  has  a  judgment  against 
A  for  a  just  debt,  takes  out  a  fieri  facias;  and  the  question 
is,  whether  he  can  take  the  same  goods.  The  answer  was, 
'  he  may,  for  the  former  was  a  fraudulent  execution;  and 
the  sheriff  may  very  well  return  "  nulla  bona  "  upon  the  first 
execution.'  * 

of  the  defrauding  debtor,  to  whom  is  intended  as  a  shield,  and  is  to 
the  trustee  was  indebted  under  a  be  used  for  the  protection  of  those 
parol  contract  of  guaranty.  '  The  who  would  be  in  danger  of  suffering 
court  are  of  opinion,'  said  Chief  injury  from  false  testimony  by 
Justice  Shaw,  '  that  the  guarantor  setting  up  pretended  parol  promises 
by  parol  was  not  bound,  against  of  guaranty.  .  .  .  The  trustee  in 
his  own  choice,  to  set  up  the  effect  declares  his  election  not 
Statute  of  Frauds,  to  avoid  his  to  avail  himself  of  the  Statute  of 
promise  to  pay  for  the  supplies  Frauds  to  avoid  his  parol  under- 
furnished  to  Mrs.  Bigelow.  The  taking  to  pay  these  debts,  but  to 
contract  entered  into  by  him  with  pay  them  according  to  the  original 
these  persons  was  a  lawful  one,  understanding  between  him  and 
made  on  sufficient  consideration,  the  other  parties;  and  the  court 
and  would  be  good  at  common  law.  are  of  opinion  that  he  has  a  right 
But  the  statute,  on  considerations  to  do  so  and  to  charge  the  payments 
of  policy,  intervenes  and  declares,  in  his  account  with  Mrs.  Bigelow.' 
that  such  a  contract  shall  not  be  *  Rice  v.  Sarjeant,  7  Mod.  37. 
enforced  by  action  unless  the  agree-  2  Lovick  v.  Crowder,  8  Barn.  & 
ment  or  some  memorandum  thereof  C.  132;  Hurst  v.  Hooper,  12  Mees. 
shall  be  in  writing.    But  the  statute  &  W.  664. 

tion,  c.  AVUl.  It  is  to  be  doubted  whether  a  mere  neglect  to  defend 
under  a  statute  that  in  many  jurisdictions  must  be  specially  pleaded  is 
on  quite  the  same  footing  as  a  conveyance  in  consideration  of  the  same 
sort  of  claim. 
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In  another  early  case  *  a  decision  (not  named)  was  cited 
on  the  argument  where  a  man  took  out  execution  against  an- 
other. By  agreement  between  them  the  owner  was  to  keep 
possession  of  the  goods  upon  certain  terms;  and  afterwards 
another  obtained  judgment  against  the  same  man,  and  took 
the  goods  in  execution.  It  was  held  that  he  might  do  so; 
the  first  execution  was  fraudulent  and  void  against  any  sub- 
sequent creditor,  because  there  was  no  change  of  possession 
and  so  no  alteration  of  the  property.3 

The  principle  of  these  decisions  took  root  at  the  beginning 
of  the  present  century  in  this  country;  *  indeed  it  was  laid 
down  broadly  at  first  that  if  a  creditor  seize  the  goods  of  his 
debtor  on  execution  and  suffer  them  to  remain  in  the  debtor's 
hands,  the  execution  is  deemed  fraudulent  and  void  against 
a  subsequent  execution.4  Later  however  it  was  pointed  out 
that  the  rule  rested  upon  the  ground  that  the  plaintiff  in  the 
execution  had  been  guilty  of  conduct  which  caused  the  holding 
up  of  the  command  of  the  writ;  it  was  not  for  mere  acquies- 
cence in  the  sheriff's  failure  to  perform  his  duty  that  the  execu- 
tion plaintiff  lost  his  advantage.5  It  was  accordingly  held,  and 
still  is  held,  that  a  creditor  was  not  within  the  rule  who  had 
only  been  indulgent  or  neglectful,  or  had  merely  suffered  the 
sheriff  not  to  complete  his  duty,  until  other  executions  came 
in,  unless  indeed  the  delay  was  of  such  duration  as  to  indicate 
that  the  creditor  had  directed  it.6 

1  Bucknal  v.  Roiston,  Prec.  Ch.  4  Whipple  v.  Foot,  2  Johns.  422, 
287;  Edwards  v.  Harben,  2  T.  R.  Thompson,  J.  The  execution  is 
696,  Buller,  J.  also    called    '  dormant '    in    these 

2  See  to  the  same  effect  Hurst  v.  cases. 

Hooper,  12  Mees.  &  W.  664;  Lovick  6  Storm    v.    Woods,    11    Johns* 

v.    Crowder,    8    Barn.    &   C.    132;  112;  Kellogg   v.  Griffin,  17  Johns. 

Pringle  v.  Isaac,  11  Price,  445;  Foe-  274. 

ter  v.  Smith,  13  Up.  Can.  Q.  B.  243.  *  Russell  v.  Gibbs,  5  Cowen,  390; 

3  Whipple  v.  Foot,  2  Johns.  418,  Rew  v.  Barber,  3  Cowen,  279;  Doty 
422;  Storm  v.  Woods,  11  Johns,  v.  Turner,  8  Johns.  20;  Herkimer 
112;  Russell  v.  Gibbs,  5  Cowen,  390;  Bank  v.  Brown,  6  Hill,  232;  Brown's 
Corlies  v.  Stanbridge,  5  Rawle,  286.  Appeal,  26  Penn.  St.  490;    Landis 
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Thus  in  a  case  1  just  cited  the  plaintiff  gave  an  execution  to 
the  sheriff  and  told  him  to  proceed,  at  the  same  time  saying 
that  he  (the  plaintiff)  did  not  wish  to  distress  the  defendant, 
who  was  his  father-in-law,  and  that  the  sheriff  need  not  take 
a  receipt  for  the  property  as  the  defendant  would  not  squan- 
der or  conceal  it.  The  sheriff  made  a  levy  and  did  nothing 
more  until  a  second  execution  came  to  his  hands,  when  he 
sold  on  both.  It  was  held  that  the  plaintiff  had  not  lost  the 
benefit  of  his  execution.2  But  long  delay,  it  was  said,  might 
have  made  a  different  case.8 

In  Pennsylvania  it  appears  to  be  held  unnecessary  for  the 
execution  plaintiff  to  make  any  communication  at  all  to  the 
officer,  where  the  plaintiff  is  shown  to  have  had  a  fraudulent 
intent  and  the  officer's  conduct  in  the  matter  has  been  the 
same  in  effect  which  it  would  have  been  had  he  received  in- 
structions in  accordance  with  the  fraudulent  intent  and  con- 
formed to  them.  Indeed  this  may  not  be  inconsistent  with 
the  general  rule  which  requires  conduct  on  the  part  of  the 
plaintiff,  in  order  to  affect  his  lien;  it  clearly  cannot  help  the 
case  that  no  communication  was  made  to  the  sheriff  of  an 
improper  arrangement  made  between  the  execution  plaintiff 
and  defendant.4  The  following  case 5  will  serve  to  illustrate 
the  point:  — 

The  stock  in  business  of  A  had  been  taken  in  execution 
and  sold  at  the  suit  respectively  of  B,  C,  and  D;  and  the 

v.  Evans,  113  Penn.  St.  332;  Burn-  other,  it  would  have  been  ground 

ham  v.  Martin,  54  Ala.  189;   Field  for  the  jury  to  have  inferred  the 

v.  Liverman,  17  Mo.  218.    See  Keel  consent  of  the  plaintiff  to  the  delay, 

v.  Larkin,  72  Ala.  493;    Acton  v.  and    might    have   established    the 

Enowles,  14  Ohio  St.  18;    Bliss  v.  legal  presumption  of  fraud.'    Doty 

Ball,  9  Johns.  132;   Deposit  Bank  v.  Turner,  supra;    quoted  and  af- 

v.  Berry,  2  Bush,  236.  firmed  in  Russell  v.  Gibbs,  supra; 

1  Doty  v.  Turner.  Davidson  v.  Waldron,  31  111.  120. 

»  Herkimer  Bank  v.  Brown,   6         4  Flick  v.  Troxsell,  7  Watts  &  S. 

H01y  232.  65. 

s  '  If  a  long  time  had  intervened         5  Weir  v.  Hale,  3  Watts  &   S. 

between  the  one  execution  and  the  285. 
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question  was,  how  the  money  should  be  appropriated.  The 
judge  at  the  trial  was  asked  to  instruct  the  jury  thus:  1.  If 
the  several  executions  of  B  and  C  were  levied  on  the  goods 
of  A  to  secure  their  claims  merely,  and  not  to  obtain  satis- 
faction, they  were  fraudulent  and  void.  2.  If  there  was  an 
arrangement  that  those  executions  were  to  be  placed  in  the 
sheriff's  hands  and  levied,  but  not  to  be  followed  by  sale  un- 
less other  executions  came  in  against  A,  then  the  executions 
of  B  and  G  must  be  postponed  to  the  execution  of  D.  3.  If 
after  the  sheriff  made  his  levy  under  B's  execution  and 
thereby  stopped  A's  business  B  made  an  agreement  with  A  and 
with  the  sheriff  that  he  would  carry  on  the  business,  and  use 
the  stock  levied  on,  for  an  indefinite  time,  the  lien  of  his  ex- 
ecution  was  thereby  lost.  The  judge  gave  these  instructions 
with  this  addition,  that  the  execution  plaintiffs  must  not  only 
have  made  the  arrangement  with  A,  but  must  have  commu- 
nicated the  fact  to  the  sheriff  so  as  to  authorize  him  to  sus- 
pend the  writs. 

This  was  held  wrong.  It  was  now  laid  down,  in  language 
broader  apparently  than  the  case  required,  that  it  was  not  the 
communication  to  the  sheriff  of  the  fraudulent  design,  nor 
the  direction  to  him  to  act  accordingly,  that  would  postpone 
the  executions  in  question;  it  was  the  injurious  effect  that 
might  be  produced  upon  other  creditors,  in  the  natural  ten- 
dency of  the  design  to  hinder  and  delay  them.  If  it  were 
shown  that  an  execution  plaintiff  put  his  writ  into  the  hands 
of  the  sheriff  with  any  other  view  than  that  of  having  it  ex- 
ecuted in  good  faith,  and  it  was  not  so  executed,  it  was  not 
good  against  subsequent  executions.  The  plaintiff  in  the 
execution  might  have  his  purpose  answered  in  many  ways 
without  communicating  it  to  the  sheriff,  as  e.  g.  when  he  saw 
the  sheriff  leaving  possession  with  the  defendant,  and  said 
nothing  because  that  was  what  the  plaintiff  desired  and  would 
have  directed  had  that  been  necessary. 
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Whatever  be  the  better  rule  however  with  regard  to  the 
effect  of  a  fraudulent  design,  merely,  on  the  part  of  the  ex- 
ecution plaintiff  which  in  fact  is  accomplished  by,  though  not 
communicated  to,  the  sheriff,  it  is  very  generally,  though  not 
universally,  agreed  that  for  an  execution  plaintiff  to  give 
instructions  to  the  officer  directly  or  indirectly,  —  in  whatever 
way,  whether  not  to  levy  or  after  levy,  —  to  hold  up  the  exe- 
cution indefinitely,  or  until  further  orders,1  to  keep  the  levy 
secret,3  or  the  like,  will  be  fatal  if  other  executions  (or  one 
single  other  execution)  reach  the  officer's  hands  before  he 
has  orders   from  the  first  plaintiff  to  proceed.*    This  rule 

1  Coriies  v.  Stanbridge,  5  Rawle  Erwin,   77   N.  Y.  466;    Common- 

286.    Serjeant,  J.:   'If  the  plaintiff  wealth  v.  Strembeck,  3  Rawle,  341; 

delivers  an  execution  to  the  sheriff  McClure  v.  Ege,  7  Watts,  74;  Flick 

with  directions  not  to  levy  at  all,  v.  Troxsell,  7  Watts  &  S.  65;  Snyder 

or  not  until  further  orders,  it  creates  v.  Beam,  1   Browne,  366;  Truitt  t>. 

no  lien  ...  as  against  a  creditor  Ludwig,  26  Penn.  St.  145;  Brown's 

issuing  and  proceeding  with  a  sub-  Appeal,  ib.  490;    Freeburger's  Ap- 

sequent  execution.    Commonwealth  peal,  40  Penn.  St.  244;    Landis  v. 

v.  Strembeck,  3  Rawle,  344.    The  Evans,  113  Penn.  St.  332;  Strouds- 

rule  is  the  same  if  there  is  a  levy  burg  Bank's  Appeal,  126  Penn.  St. 

accompanied  with  directions  to  stay  523;    Ross  v.  Weber,  26  HI.  221 

proceedings.       Ib.;      Hickman    v.  Davidson  v.  Waldron,  31  111.  120 

Cohrell,  4   Rawle,    376.     In  both  Gilmore  t>.  Davis,  84  111.  487,  489 

cases  the  plaintiff's  object  is  con-  Griffin  t>.  Wallace,  66  Ind.  410,  421 

sidered   to  be   to  obtain  security,  Alabama  Life  Ins.  Co.  v.  McCrearyr 

not  satisfaction,  for  his  debt,  and  65  Ala.  127;    Burnham  v.  Martin,. 

the  employment  of  an  execution  for  54  Ala.  189;  Albertson  v.  Goldsby^ 

this  purpose  is  a  perversion  of  its  28  Ala.  711;   Patton  v.  Hayter,  IS 

design  and  a  fraud  against  third  Ala.  18;  Branch  Bank  v.  Broughton, 

persons.'      See    also    Stroudsburg  ib.  127;   Leach  v,  Williams,  8  Ala* 

Bank's  Appeal,  126  Penn.  St.  523.  759;  Wood  v.  Gary,  5  Ala.  52;  Slo- 

*  Price  v.  Shipps,  16  Barb.  585,  comb  v.  Blackburn,  18  Ark.  309; 

distinguishing  Butler  v.  Maynard,  Michie  v.  Planters'  Bank,  4  How. 

11  Wend.  548.  (Miss.)  130,  141;    Berry  v.  Smith, 

8  See  the  cases  cited  supra,  p.  3  Wash.  C.  C.  60;  Lovick  v.  Crow- 

146,  note  6;    Cornell  v.  Cook,   7  der,  8  Barn.  &  C.   132;   Hurst  v. 

Cowen,    310,    315;        Kimball    v.  Hooper,  12  Mees.  &  W.  664. 
Munger,    2    Hill,    364;     Price    v.        Contra,    Cumberland    Bank    v. 

Shipps,   16  Barb.  585;    Benson  v.  Hann,  4  Har.  (N.  J.)  166;   Janvier 

Berry,    55    Barb.    620;     Knower  v.  Sutton,  3  Har.  (Del.)  37;   Hick- 

v.  Barnard,  5  Hill,  377;   Smith  v.  man  v.  Hickman,  ib.  484;    Green- 
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however  does  not  prevent  the  plaintiff  from  making  reason- 
able adjournment  of  the  sale  under '  the  writ; l  indefinite 
adjournment  would  make  a  different  case.3 

What  the  actual  motive  of  the  plaintiff  may  have  been  in 
these  cases  is  immaterial.  It  may  have  been  mere  kindly 
indulgence  to  the  execution  defendant;  *  it  irfey  have  been 
the  desire  to  obtain  security  through*  the  lien  of  the  levy;  * 
it  may  have  been  the  receiving  a  valuable  consideration.  • 
Thought  of  fraud  may  not  have  entered  the  mind  of  the  plain- 
tiff; still  the  arrangement  made,  or  the  direction  given,  is  a 
fraud  in  the  eye  of  the  law  upon  subsequent  execution  cred- 
itors and  purchasers  for  value  without  notice.8  And  that  the 
fraud  is  properly  to  be  treated  as  actual,  and  not  merely  con- 
structive7  is  shown  by  its  consequences;  it  is  clear  that  the 

wood  v.   Naylor,    1   McCord,   414.        <  This  is  a  very  common  feature 

The  subject  is  regulated  more  or  in  the  Pennsylvania  cases.    Corlies 

less  by  statute.  v.  Stanbridge,  5  Rawle,  286;   Weir 

On  the  practice  in  such  cases  see  v.  Hale,  3  Watts  &  S.  285;  Brown's 

Knower  v.  Barnard,  5  Hill,   377;  Appeal,  26  Penn.  St.  490;    Truitt 

Kimball  v.   Munger,   2   Hill,  364.  v.   Ludwig,   ib.   145;    Freeburger's 

But  see  Barber  v.  Mitchell,  2  Dowl.  Appeal,    40    Penn.    St.    2^4,    246; 

Pr.  Cas.  574.     The  question  may  Landis  v.  Evans,  113  Penn.  St.  332; 

arise  in  the  way  of  an  action  by  the  Stroudsburg    Bank's   Appeal,    126 

execution  plaintiff  against  the  sher-  Penn.  St.  523.     In  South  Carolina 

iff  for  a  false  return.    See  the  Eng-  the    rule    appears    to    be    contra, 

lish  cases  first  above  cited.  Greenwood  v.   Naylor,   1   McCord, 

The  rule  of  course  does  not  apply  414,  sustaining  a  writ  'lodged  to 

to  stay  of  execution  by  the  courts,  bind.'    Of  course  it  is  nothing  that 

Bain  v.  Lyle,  68  Penn.  St.  60.  the  plaintiff  levied  to  prevent  other 

1  Lautz  v.  Worthington,  4  Barr,  creditors   taking  the  property,   so 

153;  Dancy  v.  Hubbs,  71  N.  Car.  long  as  his  levy  was  not  to  be  held 

424;    Dougherty  v.  Logan,  70  N.  up,  as  for  a  lien  or  other  improper 

Car.  558;  Perry  v.  Morris,  65  N.  Car.  purpose.    Brown's  Appeal,  26  Penn. 

221   (rule  of  practice  by  Supreme  St.  490;    Stroudsburg  Bank's  Ap- 

Court).  peal,  126  Penn.  St.  523. 

3  Lauts  v,  Worthington,  supra.  5  Burnham  v.  Martin,  54  Ala.  189. 
See  Childs  v.  Dilworth,  44  Penn.  6Ac.  Freeman,  Executions,  §206. 
St.  123;  McClure  v.  Ege,  7  Watts,  47.         7  It    is    sometimes    incautiously 

sMcCIure  t>.  Ege,  7  Watts,  74.  spoken   of   as   constructive   where 

Comp.  Doty  v.  Turner,  8  Johns.  20,  the  personal  intention  to  defraud 

supra  p.  147.  is  wanting.    Alabama  Life  Ins.  Co. 
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creditor,  as  well  as  the  debtor,  may  lose  anything  which  he 
may  have  expended  upon  the  property  after  the  direction  to 
hold  up  the  execution.  That  appears  to  be  a  test,  in  ordinary 
eases,  of  the  question  whether  the  fraud  is  actual  or  construc- 
tive; if  the  fraud  is  constructive  only,  —  the  act,  that  is  to 
say,  being  innocent  when  first  done,  —  the  party  will  not 
lose  his  honest  and  innocent  outlays.1  The  fraud  however, 
though  actual,  causes  no  forfeiture;  the  wrongdoing  creditor 
is  only  postponed;  if  anything  is  left  after  the  other  execution 
creditors  are  paid,  he  may  proceed,  since  the  debtor  has  no 
ground  to  object.3 

v.  McCreary,  65  Ala.  127.    That  is         1  See  poet,  pp.  474-476. 

well  enough  here,  as  in  other  places,         *  Keel  v.  Larkin,   72  Ala.   493. 

if  the  meaning  only  is  that  no  atigma  So  of  course  of  the  debtor's  repre- 

is  to  be  put  upon  the  plaintiff.   See  sentativee.  lb. 

post,  p.  477. 
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CHAPTER  VI. 
«  CREDITORS  AND   OTHERS.'1 

§  1.  Question  to  be  considered. 

We  have  now  ascertained  the  different  modes  and  de- 
vices by  which  a  debtor  may  manifest  an  ihtent  to  hinder, 
delay,  or  defraud  his  creditors.  The  next  inquiry  is  con- 
cerning the  persons  to  be  affected;  who  are  '  creditors/  or 
rather  c  creditors  and  others/  within  the  meaning  of  the 
statute?  The  question  has  been  referred  to  several  times, 
already  as  incident  to  the  consideration  of  other  questions; 
it  now  arises  as  the  primary  question  and  calls  for  more 
general  examination.. 

The  general  answer  to  the  question  proposed  is,  (1)  that  no 
one  as  a  mere  creditor  falls  within  the  meaning  of  the  statute; 
the  statute  of  Elizabeth  gives  no  creditor  as  such  the  right  to 
interfere  with  the  dispositions  of  his  debtor's  property,  though 
fraudulent;  '  (2)  that  the  statute  does  not  mean  simply  credi- 

1  See  chapter  18.  585;    Cox  v.  Fraley,  26  Ark.  20; 

1  Wiggins  v.  Armstrong,  2  Johns.  Meux  v.  Anthony,  6  Eng.  (Ark.)  411; 

Ch.  144;   Angell  v.  Draper,  1  Vera.  Uhl  v.  Dillon,  10  Md.  500;  Mathews 

399;    Shirley  v.  Watts,  3  Atk.  200;  v.  Mobile  Ins.  Co.  75  Ala.  85;    Me- 

McElwain  v.  Willis,  9  Wend.  548;  Coy  v.  Watson,  51  Ala.  466;    Leh- 

Reubens   v.  Joel,   13   N.   Y.   488;  man  t>.  Meyer,  67  Ala.  396;   Goem- 

Adee  v.  Bigler,  81  N.  Y.  349;   Mo-  bel  v.  Arnett,  100  111.  34.     The  rule 

Minn  v.  Whelan,  27  Cal.  300;  Goode  is  changed  by  statute  in  some  states, 

v.  Garrity,  75  Iowa,  713;   Fleming  Bromberg  v.   Heyer,   69  Ala.   22, 

v.  Grafton,  54  Miss.  79  (reviewing  that  a  simple  contract  creditor  may 

the    authorities);      Wadsworth    v.  file  a  bill  to  set  aside  a  fraudulent 

Schissebauer,  32  Minn.  84,  19  N.  W.  conveyance  of  his  debtor;  Battle  v. 

390    (also    reviewing    authorities);  Ried,    68    Ala.    149;     Lehman    v. 

Tennent  v.  Battey,  18  Kans.  324;  Meyer,  supra;   Jones  v.  Massey,  79 

Buchanan  v.  Marsh,  17  Iowa,  494,  Ala.    370;     Phelps   v.   Smith,    116 

596;    Phelps  t>.  Jackson,  27  Ark.  Ind.  387,  399,  17  N.  E.  602;  Field 
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tors  in  the  technical  sense  of  persons  who  have  demands 

arising  by  contract  express  or  implied;  the  use  of  the  words 

v.    Holsman,    93    Ind.    205,    209;  authorities,  English  and  American, 

Cocks  v.  Varney,  45  N.  J.  Eq.  72,  require  only  the  issuance  of  execu- 

17  Atl.  108.  tion  as  a  condition  to  jurisdiction 

Chancellor  Kent,  in  Wiggins  v.  in  equity,  on  the  ground  that  a  lien 
Armstrong,  supra:  '  Until  the  credi-  is  then  acquired,  which  is  sufficient 
tor  has  established  his  title,  he  has  for  the  purpose  of  such  jurisdiction, 
no  right  to  interfere.  .  .  •  Unless  Angell  v.  Draper,  1  Vera.  399;  Ed- 
he  has  a  certain  claim  upon  the  gell  v.  Haywood,  3  Atk.  352,  357; 
property  of  the  debtor,  he  has  no  Neate  v.  Marlborough,  3  Mylne  & 
concern  with  his  frauds.'  See  C.  407;  Fleming  v.  Grafton,  54  Miss, 
the  cases  on  injunction,  infra,  p.  79  a  valuable  case);  Moran  v. 
161.  Biiah  v.  Collins,  68  Mich.  542,  Dawes,  Hopk.  Ch.  365;  Adler  v. 
548.  Nor  will  it  make  any  differ-  Fen  ton,  24  How.  407,  411;  Jones  v. 
ence  that  the  debtor  is  insolvent.  Green,  1  Wall.  330,  332;  Webster  v. 
Adee  v.  Bigler,  supra;  Estes  v.  Clark,  25  Maine,  313;  Shufeldt  v. 
Wilcox,  67  N.  Y.  264.  Boehm,   96   111.    560,   563;     Miller 

In  New  York  and  in  some  other  v.  Davidson,  3  Gilman,  518;    Bu- 

states    equity    will    not    interfere,  chanan  v.   Marsh,    17   Iowa,   494; 

unless  a  lien  has  been  acquired,  until  Miller  v.   Dayton,   47   Iowa,   312; 

after  execution  has  been  issued  and  Witmer's  Appeal,  45  Penn.  St.  455, 

returned  unsatisfied.    Adee  v.  Big-  463.    Secus  of  a  lien  created  in  the 

ler  and  McElwain  v.  Willis,  supra;  ordinary  way,   without  judgment; 

Adsxt  v.  Butler,  87  N.  Y.  585;  South-  the  lien   creditor  is   already   pro- 

ard  v.  Benner,  72  N.  Y.  424;  Dun-  tected.      McMinn    v.    Whelan,    27 

levy  v.  TsJlmadge,  32  N.  Y.  457;  Cal.  300;   Witmer's  Appeal,  supra; 

Beardaley  Scythe  Co.  v.  Foster,  36  Stephens  v.  Oliver,  2  Bro.  C.  C.  90, 

N.  Y.  565;   Ocean  Bank  v.  Olcott,  92;   Freeman  v.  Pope,  L.  R.  5  Ch. 

46  N.  Y.  12;  Ahlkauser  v.  Dowd,  74  538,   541,   542;     May,   Fraudulent 

Wis.   400,   406    (admitting   equity  Conveyances,   163,  2nd  ed.;    post, 

jurisdiction  where  a  lien  has  been  pp.  415,  485.    The  absence  of  a  lien 

acquired).     For  until  then  it  does  at  the  time  of  the  conveyance  was 

not  appear  that  the  creditor  has  not  urged  against  the  claim  of  creditors 

the  ordinary  legal  remedy.    Perhaps  in  Bennett  v.  Stout,  98  111.  47,  but 

this  is  true  also  in  Massachusetts,  of  course  without  effect.    Newman 

So  the  rule  is  stated  in  Powers  v.  v.  Willetts,  52  111.  98,  was  explained. 

Raymond,    137    Mass.    483,    484,  In  many  states  a  judgment  itself 

Field,  J.  citing  Ayer  v.  Murray,  105  is  made  by  statute  a  lien  upon  lands, 

U.  S.  126,  and  Carver  v.  Peck,  131  which  would  be  sufficient  to  give 

Mass.  291.    But  those  cases  do  not  to  the  creditor  the  right  to  resort 

go  so  far.    See  also  Trow  v.  Lovett,  to  equity  for  setting  aside  the  pre- 

122  Mass.  571;  Wiggin  v.  Haywood,  vious  conveyance.     Wadsworth  v. 

118  Mass.  514;    Jones  v.  Green,  1  Schissebauer,  32  Minn.  84.     But  a 

Wall.     330.      [For    Massachusetts  domestic  judgment  would  be  neces- 

see  further  this  note,  p.  157.]    Other  sary  of  course.    Crim  v.  Walker,  79 
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'  and  others  '  following  '  creditors  '  in  the  statute  shows  this, 
and  the  fact  has  often  been  emphasized  by  the  courts.    The 

Mo.  335.    See  further  ante,  p.  76,  Mead,   63   N.   H.   435.     But  such 

note.    Filing  a  bill  in  equity  to  set  general  attachment  is  not  notice 

aside  a  fraudulent  conveyance  does  to  a  bona  fide  purchaser  for  value 

not  of  itself  in  Massachusetts,  if  from  the  fraudulent  grantee.    Bank 

anywhere,  create  a  lien  upon  the  v.    Mead,    supra.      Attachment   of 

property.    Powers  v.  Raymond,  137  property  fraudulently  conveyed  will 

Mass.  483;    Squire  v.  Lincoln,  ib.  not  hold  the  proceeds  of  the  land 

399;  Trow  v.  Lovett,  122  Mass.  571.  in   the   hands   of   the   fraudulent 

Generally  speaking  the  claim  must  grantee.     Post  v.  Bird,  28  Fla.  1, 

have  matured  and  become  fixed,  9  So.  888.   In  the  absence  of  statute, 

at  least  in  part.   Robinson  v.  Rogers,  it  is  the  more  general  rule  that  this 

84  Ind.  539;    ante,  p.  33,  note  5.  remedy  cannot   be   used   to  reach 

But  the  creditor  remains  such  until  property  paid  for  with  the  funds 

his  claim  is  satisfied;  a  void  execu-  of  the  debtor,  but  held  in  the  name 

tion  and  sale  will   not  discharge  of  another.     Robinson  v.  Spring- 

the  claim,  though  the  judgment  is  field  Co.,  21  Fla.  203;    Fletcher  v. 

satisfied     of     record.      See     §  17.  Tuttle,  97  Me.  491,  54  Atl.  1110; 

[Without  attempting  a  full  discus-  Rhem  v.  Tull,  13  I  red.  (N.  C.)  57; 

don  of  practice  in  the  several  states,  Silver  v.  Lea,  38  Or.  588,  63  Pac. 

it  may  be  well  to  summarise  at  this  882;    Banskett   v.    Holsonback,    2 

point    the    methods    by   which   a  Rich.  (S.  C.  1845)  624.    But  such 

creditor    may    enforce    his    rights  attachment  has  been  allowed  else- 

against  a  fraudulent  grantee.  where.    Tucker  v.  Denico,  27  R.  I. 

I.     As  the  conveyance  is  '  void  '  239,  61  Atl.  642  (interpreting  St. 

against  creditors  (see  post,  p.  466),  29  Car.  II.,  c.  3,  sec.  10,  which  was 

they  may  attach  the  property  or  declared  to  be  a  part  of  the  common 

seise  it  on  execution,  as  if  the  con-  law    of    the    state) ;     Hawkins    v. 

veyance  had  not  been  made.    Bull  Cramer,  63  Tex.  99.     For  an  ex- 

v.  Ford,  66  Cal.  176,  4  Pac.  1175;  ample  of  a  statute  allowing  such 

Logan  v.  Logan,  22  Fla.  561;   Cle-  attachment,   see   R.    L.    Mass.,   c. 

land  v.  Taylor,  3  Mich.  201 ;  Thorn-  167,  sec.  63. 

ason  v.  Neely,  50  Miss.  310;    Hall         Attachment  merely  establishes  a 

v.  Goodnight,  138  Mo.  576,  37  S.  W.  lien,  which  cannot  be  made  effect- 

916;   Bank  v.   Richardson,  34  Or.  ual  for  the  purpose  of  impeaching 

518,  54  Pac.  359;  Burrow  v.  Smith,  the  conveyance  until  judgment  is 

2  Sneed  (Tenn.)  566;  Thompson  v.  obtained.     McMinn  v.  Whelan,  27 

Baker,  141  U.  S.  648  (Texas).    In  Cal.  300.    But  on  a  sale  of  property 

Maine    and    apparently    in    New  under  execution,  the  legal  title  passes 

Hampshire   a   general   attachment  to  the  purchaser,  not  an  equitable 

of  all  the  defendant's  land  within  interest.      Judson    v.    Lyford,    84 

the    registry    district   is   sufficient  Cal.  505,  24  Pac.  286.    To  confirm 

to  reach  such  property.    Am.  Agr.  this  title,  either  an  action  at  law  or. 

Chem'.  Co.  v.  Huntington,  99  Me.  a  bill  in  equity  is  usually  available. 

361,  59  Atl.  515;   Ashland  Bank  v.  Ward  v.  Sturdivant,   81  Ark.  73. 
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statute  has  received  a  liberal  construction,  and  the  expression 
declared  to  mean  all  persons  having  claims  enforceable  by 

98  S.  W.   690   (ejectment);  Stick-  held  for  the  debt.    See  further  on 

ney  Goal  Co.  v.  Goodwin,  95  Me.  the  distinction  between  a  bill  to 

246,    49    Atl.    1039;     Spindler    v.  enforce  a  lien  and  a  creditor's  bill, 

Atkinson,  3  Md.  409;    Brassie  v.  McKenna  v.  Crowley,  16  R.  I.  364, 

Minneapolis  Brewing  Co.,  87  Minn.  17  Atl.  354.    In  states  providing  by 

456,  92  N.  W.  340;    Lionberger  v.  statute  that  a  judgment  shall  fix 

Baker,  88  Mo.  447;    Ainsworth  v.  a  lien  on  the  land  of  the  debtor,  the 

Roubal,  74    Neb.  723,  105  N.  W.  judgment  creditor's  claim  is  legal 

248;    Becker  v.   Linton,   80   Neb.  and  not  equitable  against  any  per- 

655,    114   N.  W.    928;    Belcher    v.  son    into    whose   hands   the   land 

Arnold,   14   R.  I.   613.       As    the  may  subsequently  pass.     Holland  v. 

conveyance    is     '  void,'    and    the  Grote,  193  N.  Y.  262,  86  N.  E.  30. 

creditor  buying  at    execution  sale  But  if  the  fraudulent  conveyance 

has    full   legal  title,    the    Statute  was    made    before   judgment,    the 

of  limitations  regarding   suits   to  creditor    will    need    to    resort    to 

set    aside   fraudulent   conveyances  equity.    lb.,  p.  26V.    It  was  held 

does  not  apply  to  him     He  is  bound  in   the     same   case    that,    in   the 

only  by  adverse  possession  for  the  absence  of  laches,  the  creditor  may 

period  fixed  by  the  statute  in  caBe  have  an  equitable  remedy  after  the 

of  lands  generally.     Rutherford  v.  lien    has     expired    by    limitation. 

Carr,  99  Tex.  101, 87  S.  W.  815.  See  also  Webber  v.  Bank,  198  Mass. 

A  bill  in  equity  brought  for  the  132,  84  N.  li.  303. 

purpose  of  confirming  title  is  to  be  II.  A  creditor's  bill,  as  indicated 

distinguished  from  a  creditor's  bill,  in    the    author's    note,    in    many 

in  that  it  has  to  do  merely  with  states  does  not  lie  in  behalf  of  a 

title,  and  does  not,  except  perhaps  general    creditor,    without    either 

where    it  is  brought  to  enforce  a  Hen  or  judgment.     For  additional 

statutory  judgment  lien,  require  the  cases  see  Cates  v.  Allen,  149  U.  S. 

creditor  who  has  purchased  at  the  451;    Hart  v.  Hart,  52  Ga.  376; 

execution  sale  to  show  that  he  has  Ready  v.  Smith,  170  Mo.  163,  70 

exhausted  all  other  remedies,  or  even  S.  W.  484;    Hatch  v.  Daugherty, 

allow  the  debtor  to  defend  by  show-  145   Mich.   569,    108   N.   W.   986; 

ing  the  existence  of  other  property  Wyman  v.  Jensen,  26  Mont.  227, 

subject  to  the  claims  of  creditors.  76  Pac.  114;    Schmidt  v.  Opie,  33 

Harrison    v.    Kramer,   3  la.  543;  N.  J.  Eq.  138  (in  this  case  said  that 

Level  Land  Co.  v.  Sivyer,  112  Wis.  a  judgment  is  sufficient  in  the  case 

442,  88  N.  W.  317.    Contra,  Eve  v.  of  land,  a  judgment  being  in  that 

Louis,  91  Ind.  457;  Wagner  v.  Law,  state  a  lien  on  land,  but  that,  if  it  is 

3  Wash.  500,  28  Pac.  1109,  29  Pac.  sought    to    reach    personalty,    an 

927.    In  Spooner  v.  Travelers'  Ins.  execution,    with    return    of    nulla 

Co.,  76  Minn.  311,  79  N.  W.  305,  the  bona,   must  be  shown);    Kelly  v. 

defendant  was  not  even  permitted  Herb,  157  Pa.  St.  41,  27  Atl.  559; 

to  show  that  the  creditor  had  not  O'Day  v.  Ambaum,  47  Wash.  684, 

exhausted  other  security  which  he  92  Pac.  41.      In  case  of   a   non- 
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resident,    without   other   property  lently  conveyed  by  another.  Strong 
in  the  state,  this  rule  is  relaxed,  v.  Lawrence,  58  la.  55,  12  N.  W.  74. 
Overmire  v.  Haworth,  48  Minn.  372,  While  a  foreign  judgment  does 
51  N.  W.  121.    As  to  the  necessity  not    ordinarily    lay    a    sufficient 
of  showing  that  the  debtor  has  no  foundation  for  a  bill,  in  Barrett  v. 
other  property  subject  to  execution,  Barrett,  5  Or.  411,  a  divorced  wife 
the   difference   between  a   bill   to  was  allowed  to  maintain  such  a  bill 
confirm  title  and  a  true  creditor's  in  pursuance  of  a  foreign  decree  of 
bill  has  been  pointed  out  in  the  first  alimony.    In  a  few  states,  a  creditor 
section    of    this    note.      See    also  is  allowed   to  maintain   a  bill  in 
opinion  in  Phillips    v.   Kesterson,  pursuance  of  the  lien  obtained  by 
154  111.  572,  39  N.  E.  599.     But  attachment,  before  obtaining  judg- 
even  in  case  of  a  creditor's  bill,  ment.      Bainbridge    v.    Allen,    70 
a  distinction  has  been  drawn  be-  N.  J.  Eq.  355,  61  Atl.  706;  Bennett 
tween  mere  voluntary  conveyances  v.  Minott,  28  Or.  399, 39  Pac.  997, 44 
and   those  characterised    by    'ao-  Pac.    288.      Contra,  Thompson    t>. 
tual '    fraud.    These  latter,  it  has  Caton,  3  Wash.  Ter.  31,  13  Pac.  185. 
sometimes  been  held,  can  be  set  In  New  York  it  is  held  that  such 
aside  without  return  of  nulla  bona  a  bill  lies  only  when  special  circum- 
or  proof  that  the  debtor  has  no  stances  exist,  requiring  the  inter- 
other  property.    Hughes  v.  Noyes,  position   of   the    court    to    obtain 
171   111.  575,  49  N.  E.  703;    Ed-  possession  of  and  apply  the  prop- 
munds   v.    Mister,    58    Miss.    705;  erty.     Hart  v.  Clarke  &  Co.,  194 
Crompton  v.  Patterson,   28  S.   C.  N.   Y.   403,   87   N.   E.   808.     See 
530,  5  S.  E.  470;  Miller  v.  Hughes,  Fahey  v.  Fahey,  43  Colo.  593,  96 
33  S.  C.  530,  12  S.  E.  419;    Hoff-  Pac.  251,  for  an  injunction  against 
man  v.  Fleming,  43  W.  Va.  762,  disposing  of  property  in  connection 
28  S.  E.  790.  with  a  petition  by  a  wife  for  sepa- 
Where    insufficiency    of    other  rate  support.     Where  the  debtor 
assets    must    be    shown,    it   must  has    gone    into    bankruptcy,    the 
appear,    in    case    of    a    judgment  approval    of    the    claim    by    the 
against  two  or  more  jointly  that  referee  has  been  required   as  the 
none  have  property  available  for  equivalent  of  a  judgment.    Leaven- 
the  satisfaction  of  execution.    Eller  good  v.  McGee,  50  Or.  233,  91  Pac. 
v.  Lacy,   137  Ind.  436,  36  N.  E.  453.    If  a  judgment  is  a  necessary 
1088;    Riddick  v.  Parr,  111  la.  733,  condition  precedent  to  such  pro- 
82  N.  W.  1002;  Dreyfous  v.  Childs,  ceedings,  it  follows  that  the  Statute 
48    La.     Ann.     872,    19   So.    929;  of  Limitations  begins  to  run,  not 
Wales  v.  Lawrence,  36  N.  J.  Eq.  207.  from  the  date  of  the  original  claim, 
But  the  existence  of  property  of  but  from   that  of  the  judgment, 
one  defendant  in  another  state  will  Ainsworth  v.  Roubal,  74  Neb.  723, 
not  defeat  the  bill.   Alfred  v.  Baker,  105  N.  W.  248;   Ziska  v.  Ziska,  20 
53  Ind.  279.    Where  statute  allows  Ok.  635,  95  Pac.  254. 
one  of  two  or  more  joint  debtors  Where  general  creditors  are  not 
to  be  sued  alone,  solvency  of  one  allowed  to  maintain  a  bill,  a  surety, 
joint  debtor  will  not  defeat  a  bill  or  one  whose  claim,  though  abso- 
brought  to  reach  property  fraudu-  lute,  is  not  yet  due,  will  have  no 


§  1.]  '  CREDITORS  AND  OTHERS.'  157 

process  of  law  in  any  court  of  justice; 1  and  in  a  few  excep- 
tional cases  the  meaning  has  been  further  extended.2  * 

In  ordinary  cases  touching  fraudulent  conveyances  there 
can  be  no  question  whether  a  person  falls  within  the  desig- 

standing.     Williams  v.  Bizzell,   11  not  be  enforced   in   these   courts, 
Ark.  (6  Eng.)  716;  Miller  v.  Drane,  partly  because  to  do  so  would  de- 
122  Wis.  315,  99  N.  W.  1017.    This  prive   the   alleged    debtor    of   the 
is  true  indeed,  even  in  jurisdictions  right  to  jury  trial  on  the  question 
where  a  general  creditor  is  allowed  of  the  validity  of  the  claim.     In 
relief.     Barnes   v.   Sammons,    128  Springfield  Grocery  Co.  v.  Thomas, 
Ind.  506,  27  N.  E.  747;    Frye  v.  3  I.  T.  330,  58  S.  W.  557,  it  was 
MIley,  54  W.  Va.  324,  46  S.  E.  135.  held  that,  where  the  claim  is  ac- 
Cf.  Carr  v.  Davis,  64  W.  Va.  522.  knowledged  either  in  the  defend- 
Where  several  creditors  join  in  a  ant's  pleadings,  or  in  the  assign- 
bill,  it  is  sufficient  that  one  should  ment  complained  of,  a  bill  may  be 
have  judgment.    State  v.  Foote,  27  maintained  before  judgment.] 
8.  C.  340,  3  S.  E.  546.  l  Anderson  v.  Anderson,  64  Ala. 
In  some  states  provision  has  been  403.    [See  Carr  v.  Davis,  64  W.  Va. 
made  by  statute  for  establishing  52Z]     Whether  the  conveyance  was 
the  claim  and  reaching  the  assets  made  before  or  after  the  claim  be- 
by  means  of  the  same  proceedings,  came  a  right  of  action  is  immaterial. 
Booth  v.  Mohr.  122  Ga.  333,  50  S.  E.  lb.  Brickett,C.  J.:  'The  bill  discloses 
173;  Krower  v.  Feb,  186  Mass.  391,  that  Anderson  became  administrator 
71  N.  E.  800;   Roberts  v.  Lewald,  before  the  execution  of  the  convey- 
107  N.  C.  305,  12  S.  E.  279.    But  ance  asserted  as  voluntary.     It  is 
such  statutes  will  not  be  enforced  not  important  whether  the  devas- 
in  the  Circuit  Courts  of  the  United  tavit   ascertained    by   the   decrees 
States,     when    such     enforcement  against  him  on  the  final  settlement 
would  involve  the  abolition  of  the  of    his    administration    was    corn- 
established  boundaries  between  the  mitted  prior  or  subsequently  to  the 
law  and  equity  jurisdiction  of  such  conveyance  '     See  post,  §  3.    Still 
courts.    Scott  v.  Neely,  140  U.  S.  in  those  states  which  discriminate 
106;  Cates  v.  Allen,  149  U.  S.  451.  against  future  creditors  there  must 
Both  these  cases  had  to  do  with  the  be  a  basis  for  the  claim,  at  the  time 
Mississippi    statute,    and    in    the  of  the  conveyance.    Donley  v.  Mc- 
former  case  (p.    109)   it  was  sug-  Kiernan,  62  Ala.  34. 
gested     that    the     statute     could         3  Post,    §  9. 

•  One  who  seeks  to  rescind  a  sale  on  the  ground  that  the  goods  were 
fraudulently  obtained  with  the  intent  not  to  pay  for  them  cannot  maintain 
his  case  as  in  a  creditor's  bill  against  a  purchaser  from  the  original  vender, 
on  the  ground  that  the  second  sale  was  made  with  the  intent  to  delay 
and  defraud  creditors.  His  case  involves  a  denial  of  his  vender's  title,  not 
a  recognition  of  the  title  and  a  petition  to  leave  the  property  applied  to  his 
indebtedness.    Engel  v.  Solomon,  41  111  App.  411. 
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nation  of  '  creditors  and  others/  for  in  such  cases  the  person 
who  claims  the  benefit  of  the  statute  has  already  obtained  a 
judgment;  one  is  then  a  creditor  in  the  legal  sense  whatever 
may  have  been  the  nature  of  the  demand; l  —  unless  the 
judgment  itself  was  in  fraud  of  creditors.  Nor  does  it  make 
any  difference  what  sort  of  judgment  has  been  obtained, 
whether  it  be  upon  verdict  of  a  jury  or  by  a  simple  order 
of  court  to  pay  over  money;  in  any  case  the  party  is  a  credi- 
tor. The  nature  of  the  demand  therefore  is  irrelevant;  so 
is  any  suggestion  that  the  demand  might  have  been  success- 
fully resisted,  whether  on  the  case  then  before  the  court  or 
upon  newly-discovered  facts;  so  also  is  any  suggestion  that 
the  judgment  pronounced  is  erroneous,  if  it  is  not  absolutely 
void.  The  judgment,  while  it  stands  unimpaired,  is  towards 
all  persons  conclusive  in  collateral  proceedings,  if  it  is  not 
in  fraud  of  creditors  or  otherwise  void,  of  the  status  of  the 
person  in  whose  favor  it  runs; '  that  person  is  a  creditor, 

1  So  too  where  an  award  of  arbi-  Cincinnati  v.  Diekmeier,  31  Ohio  St. 

tratora  is  made,  Swan  v.  Smith,  57  242;   Sidensparker  v.  Sidensparker, 

Miss.   548,   that  when  partnership  52  Maine,  481;   Bigelow,  Estoppel, 

accounts    are    submitted    to    arbi-  150,  151,  5th  ed.    Further  see  Old 

tration,    the    award    that    certain  Folk's  Soc.   v.   Millard,   86  Tenn. 

partnership    debts    shall    be    paid  657,  8  S.  W.  851;    Van  Wyck  v. 

by  one  of  the  partners  makes  the  Seward,   18  Wend.  375,  379>  380; 

others  his  creditors  from  the  time  Decker  v.  Decker,  108  N.  Y.  128, 

of  the  award.  15  N.  £.  307.   This  is  what  is  meant 

'Candee  v.  Lord,  2  Comst.  269;  when  it  is  said  that  creditors  can 

Raymond  v.  Richmond,  78  N.  Y.  only  impeach  a  judgment  for  collu- 

351;  Acker  v.  Leland,  109  N.  Y.  5,  sion.    Collins  v.  Cronin,  117  Penn. 

16,    15    N.    E.    743;     Voorhees   v.  St.  35,  11  Atl.  869. 
Seymour,     29     Barb.     569,     585;        The  cases  of  Inman  v.  Mead,  97 

Brigham  v.  Fayerweather,  140  Mass.  Mass.  310  and  Hartman  v.  Weiland, 

411,413,  5  N.E.  265;  Way  v.  Lewis,  36  Minn.  223,  contra,  are  certainly 

115  Mass.  26  (a  case  of  principal  wrong.     In  the  first  case  A  was 

and  surety,  which  perhaps  stands  allowed  to  show  that  a  judgment  in 

on 'grounds  of  its  own);    Cutter  v.  favor  of   the  plaintiff  in  a  suit  by 

Evans,   ib.   27    (same);    Sheets  v.  B   against  C,   was  not  conclusive 

Hanbest,  81  Penn.  St.  100;    Win-  that  B  was  creditor  of  C;  and  that 

gate  v.  Haywood,  40  N.  H.  437;  without  attacking  the  judgment  as 

Swihart  v.  Spaner,  24  Ohio  St.  432;  fraudulent  or  otherwise  void.     In 
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and  a  creditor  from  the  time  of  the  original  demand.0    Nor 
is  the  case  varied  by  the  fact  that  a  proceeding  in  a  higher 

Hartman  v.  Weiland  it  was  held  Cronin,  supra;  Biddle  v.  Thompson, 
that  the  judgment  was  not  even  115  Penn.  St.  299.  [Miller  v.  Miller, 
evidence  of  the  debt.  But  in  the  23  Me.  22.  It  has  been  held  that 
absence  of  fraud  or  want  of  juris-  '  the  grantee  can  show  also  that 
diction  the  judgment  was  perfectly  the  judgment  was  based  on  a 
competent  to  decide  the  question  fraudulent  and  illegal  agreement. 
of  indebtedness  between  those  who  Alexander  v.  Gould,  1  Mass.  165.] 
alone  could  have  created  any  in-  And  according  to  the  language 
debtedness  and  who  alone  may  dis-  of  the  statute  (which  is  the  same 
charge  the  same;  B  and  G  must  in  regard  to  all  cases,  judgments  as 
have  the  exclusive  right  to  settle,  well  as  alienations),  the  judgment 
or  to  have  settled  by  the  agency  would  be  *  void ';  void,  that  is  to 
of  the  courts,  the  nature  of  their  say,  for  the  purpose  of  collateral 
own  personal  relations.  This  is  impeachment,  and  for  seizing  prop- 
clearly  put  by  Mr.  Justice  Holmes  in  erty  taken  in  virtue  of  it,  without 
Brigham  v,  Fayerweather,  supra,  first  proceeding  to  have  the  fraudu- 
where  after  saying  that  a  judgment  lent  judgment  vacated.  Wiggins  v. 
in  rem  is  conclusive  inter  omnes,  Armstrong,  2  Johns.  Gh.  144,  was  a 
because  it  is  an  act  of  the  sovereign  case  of  judgments  fraudulently 
power,  he  says:  *  But  the  same  is  obtained,  but  the  point  here  made 
true  when  the  judgment  is  that  A  did  not  arise  and  was  not  considered. 
recover  a  debt  of  B.  The  public  See  also  Clark  v.  Anthony,  31  Ark. 
force  is  pledged  to  collect  the  debt  546,  and  cases  cited.  The  statutes 
from  B,  and  no  one  within  the  of  nearly  all  the  states  in  the  Union 
jurisdiction  can  oppose  it.'  The  treat  judgments  in  the  same  way  as 
only  way  for  the  claimant  to  defeat  by  the  statute  of  Elizabeth.  In  some 
the  judgment  creditor  who  has  states,  as  in  Massachusetts  and 
seized  or  is  in  pursuit  of  the  property  Delaware,  the  statutes  relating  to 
is  to  show  that  his  claim  is  based  fraudulent  conveyances  are  limited 
upon  purchase  for  value  without  and  special,  and  have  nothing  to  say 
notice.  Such  a  judgment  as  that  of  judgments  and  of  other  things 
in  question  is  admitted  in  Massachu-  contained  in  the  statute  of  Eliza- 
setts  to  be  evidence  of  debt.  Good-  beth;  but  the  statute  of  Elizabeth 
now  v.  Smith,  97  Mass.  69.  is  treated  as  part  of  the  common  law 
The  judgment  itself,  as  we  have  in  such  states,  and  it  is  not  im- 
intimated,  might  however  be  within  probable  that  this  would  draw  in 
the  statutes,  by  being  given  or  per-  judgments  obtained  in  fraud  of 
mitted  in  fraud  of  creditors.  Such  creditors  with  the  force  and  effect 
creditors  could  of  course  show  the  of  the  statute,  making  them  for  this 
fraud.  Bigelow,  Estoppel,  ut  supra;  purpose  void  and  not  merely  void- 
Sheetz  v.  Hanbest,  supra,  Collins  v.  able. 

a  While  the  greater  weight  of  authority  is  to  the  effect  that  the  judg- 
ment is  conclusive  as  to  the  validity  of  the  claim,  it  is  more  doubtful 
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court,  in  the  way  of  appeal,  has  been  taken,  which  has  the 
effect  to  set  aside  the  judgment,  if  judgment  is  finally  ren- 
dered in  favor  of  the  party  appealed  against. 

But  in  some  cases  there  may  be  place  for  the  question 
whether  a  person  claiming  the  benefit  of  the  statute  is  a 
'  creditor  or  other.'  It  is  not  required  by  the  statute,  nor  is 
it  always  absolutely  necessary  by  other  law,  that  one  should 
have  a  judgment  as  a  condition  to  having  the  benefit  of  the 
statute  against  fraudulent  conveyances.1    Thus  it  may  be  — 


1  Moore  v.  Kidder,  55  N.  H.  488; 
Witmer's  Appeal,  45  Penn.  St.  455; 
Cohen  v.  Meyers,  42  Ga.  46;  Hyde 
v.  Ellery,  18  Md.  496;  Joseph  v. 
McGill,  52  Iowa  127,  2  N.  W.  1007. 
See  also  Haggarty  v.  Pittman,  1 
Paige,  298;  New  t>.  Bame,  10  Paige, 
502;  Thompson  v.  Diffenderfer, 
1  Md.  Ch.  489;    Uhl  v.  Dillon,  10 


Md.  500;  Rosenberg  v.  Moore,  11 
Md.  376;  May  v.  Greenhill,  80  Ind. 
124;  Bowen  v.  Hoskins,  45  Miss. 
183;  Cottrell  v.  Moody,  12  B.  Mon. 
500;  Fowler's  Appeal,  87  Penn. 
St.  449;  Scott  v.  Hartman,  26  N.  J. 
Eq.  89;  Portland  Building  Assoc,  v. 
Creamer,  34  N.  J.  Eq.  107;  Dodge 
v.    Pyrolusite    Manganese    Co.    69 


whether  it  is  also  conclusive  as  to  the  time  at  which  the  claim  accrued,  so 
as  to  show  that  the  creditor  was  an  existing  creditor  at  the  time  of  the 
conveyance.  Irish  v.  Daniels,  100  Minn.  189,  110  N.  W.  968.  It  would 
seem  that  the  grantee  might  show  that  the  claim  did  not  accrue  under  such 
circumstances  that  the  creditor  would  have  a  right  to  set  aside  the  con- 
veyance, so  long  as  this  did  not  involve  impeaching  the  judgment.  Thomp- 
son v.  Cram,  73  Fed.  327;  Esty  v.  Long,  41  N.  H.  103.  E.  g.,  it  might 
be  shown  that,  at  the  time  of  the  conveyance,  the  claim  was  barred  by 
the  Statute  of  Limitations,  being  subsequently  revived.  Davis  v.  Davis, 
20  Or.  78,  25  Pac.  140.  It  has  even  been  held  that  it  may  be  shown  that 
the  judgment  was  based  on  a  void  obligation,  so  that  the  plaintiff  was 
not,  as  a  matter  of  fact,  a  creditor  at  the  time  of  the  conveyance.  Wolf 
v.  Van  Metre,  23  la.  397;  Edmunds  v.  Mister,  58  Miss.  765.  This  however 
would  seem  to  be  carrying  the  exception  rather  far,  except  perhaps, 
as  in  the  previous  case,  where  it  could  be  shown  that  the  judgment  was 
obtainable  in  consequence  of  subsequent  events  which  rendered  the  ob- 
ligation valid.  It  has  been  held,  even  where  the  grantee  has  been  al- 
lowed to  go  back  of  the  judgment,  that  such  impeachment  cannot  be 
based  on  errors  which  the  defendant  waived  or  of  which  he  neglected  to 
take  advantage,  or  on  irregularities  in  the  proceedings.  Lawson  v.  Ware- 
house Co.,  73  Ala.  89.  In  Clark  v.  Anthony,  31  Ark.  547,  it  was  held 
that  a  judgment  is  only  prima  facie  evidence,  but  that  it  cannot  be  im- 
peached by  showing  that  the  Statute  of  Limitations  or  matters  in  abate- 
ment might  have  been  successfully  pleaded. 
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and  this  is  very  common  —  that  the  laws  of  a  state  do  not 
give  a  party  bringing  suit  an  attachment  of  the  defendant's 
property  as  of  course  (as  the  laws  of  some  of  our  states  do), 
but  permit  an  attachment  only  upon  the  making  of  an  affi- 
davit that  the  defendant  is  secreting  or  making  away  with 
his  property,  or  is  on  the  point  of  doing  so.1  In  such  a  case 
there  is  room  for  construction,  not  only  of  the  particular 
statute  concerning  the  attachment,  but  it  may  be  also  of  the 
general  statute  against  fraudulent  conveyances;  the  plaintiff 
may  not  be  obviously  and  certainly  a  '  creditor  or  other '  as 
he  would  be  after  obtaining  judgment.  And  the  same  would 
be  true  in  one  of  those  cases  in  which  the  party  is  seeking 
to  restrain  the  defendant  by  injunction3  from  conveying  away 
his  property  with  intent  to  delay  or  defraud,  or  is  asking  for 
a  receiver,  before  having  obtained  judgment  upon  his  de- 
mand.8   And  again  it  may  be  necessary  to  determine  whether 

Ga.  665;  Johnson  v.   Farnum,    56  Wiggins   v.    Armstrong,    2    Johns. 

Ga.  144;   Jenkins  v.  Lockhard,   66  Ch.  144;   Adee  v.  Bigler,  81  N.  Y. 

Ala.  377.  349;    Moran  v.  Dawes,  Hopk.  Ch. 

1  Maits  v.  Pfeifer,  80  Ky.  600;  365;  Adler  v.  Fen  ton,  24  How.  407, 

Berry  v.  O'Connor,   33  Minn.  29;  411;    Portland  Building  Assoc,  v. 

McPike  v.  Atwell,  34  Kans.  142,  8  Creamer,  supra;  Shufeldt  v.  Boehm, 

Pac.   118;    Curtis  v.   Hoadley,   29  supra;    Horner  v.  Zimmerman,  45 

Kans.  566;   Fitzgerald  v.  Gray,  59  111.  14;   Bigelow  v.  Andross,  31  111. 

Ind.  254.     .  322;    Phelps  v.  Foster,  18  111.  309; 

*  Joseph  v.  McGill,  52  Iowa  127.  Oberholser  v.  Greenfield,  47  Ga.  530; 

9  Moore  v.  Kidder,  supra;   Hay-  Cubbedge  v.  Adams,  42  Ga.   124; 

den  v.  Thrasher,  18  Fla.  795;  Cohen  Peyton  v.  Lamar,  ib.  131 ;  Buchanan 

v.  Morris,  70  Ga.  313;    Greiner  v.  v.  Marsh,  17  Iowa,  494. 
Greiner,  58  Cal.  115;  Witmer's  Ap-         What  the  special  equity  must  be 

peal,  supra;  Hyde  v.  Ellery,  supra;  does  not  appear  to  have  been  laid 

Rosenberg  v.  Moore,   supra;    and  down  broadly,  and  probably  could 

other  cases  in  note  1,  p.  160.    Of  not  be.    One  or  two  particular  in- 

course  unless  there  is  some  special  stances  may  be  given.    In  Witmer's 

equity,     no     injunction     will  be  Appeal,  45  Penn.  St.  455,  a  suit  for 

granted.    Shufeldt  v.  Boehm,  96  HI.  an  injunction,  it  appeared  that  the 

560.    A  man's  estate  cannot  be  tied  plaintiff  had  obtained  large  judtg- 

up  under  the  statute  against  fraudu-  ments  against  one  of  the  present 

lent  conveyances,  until  the  demand  defendants  conceded  to  be  insolvent, 

has  been  made  certain  by  judgment,  and  that  the  land  on  which  the 
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a  person  claiming  to  be  a  creditor  was  already  a  creditor  at 
the  time  of  the  alienation  in  question.1  We  must  then  con- 
sider the  nature  of  those  demands  which  in  themselves  put 
those  who  have  them  within  the  designation  of  the  statute. 
The  subject  divides  itself  naturally  into  a  number  of  special 
heads. 

§  2.  Absolute  Undertakings. 

Of  creditors  under  absolute  undertakings  little  need  be  said, 
where  the  undertaking  takes  the  form  of  an  actual  agreement 
between  the  parties;  in  such  cases  ordinarily '  res  ipsa  loqui- 
tur/ It  may  be  observed  however  that  he  to  whom  an 
undertaking  runs  is  a  creditor,  notwithstanding  the  fact  that 
his  apparent  right  is  disputed,  if  it  appears  presumptively 
that  he  is  entitled  to  recover.  And  accordingly  a  case  is 
within  the  statute  against  fraudulent  conveyances,  where  a 

judgments  were  a  lien  was  insuffi-  out  of  the  ordinary  rule  and  to  give 
cient.  This  land  consisted  of  a  equity  jurisdiction,  that  a  pur- 
certain  tract,  having  a  grist-mill  chaser  from  the  debtor  bought 
and  a  saw-mill  upon  it,  with  the  goods  with  intent  to  defraud  the 
usual  machinery,  all  so  annexed  plaintiffs,  that  he  never  intended  to 
to  the  structure  of  the  mills  as  to  pay  for  them,  and  that  this  fact 
be  part  of  the  freehold.  The  debtor  was  known  to  another  defendant 
defendant  had  detached  part  of  creditor  who  was  also  alleged  to 
this  machinery  and  converted  it  be  concerned  in  the  fraud.  See  also 
into  personalty,  to  take  it  out  of  the  Fowler's  Appeal,  87  Penn.  St.  449; 
lien  and  enable  certain  creditors,  Hyde  v.  Ellery,  11  Md.  496;  Joseph 
also  defendants,  to  levy  upon  it;  v.  McGill,  52  Iowa,  127,  2  N.  W. 
which  they  did,  participating  in  his  1007;  Haggerty  v.  Pittman,  1  Paige, 
acts.  They  were  subsequent  credi-  288,  where  a  debtor  attempted  to 
tors  to  the  plaintiff,  and  according  assign  to  an  insolvent  assignee,  and 
to  the  law  of  Pennsylvania  (ante,  p.  creditors  were  allowed  to  have  a 
99),  had  no  right  to  be  paid  first,  receiver;  Rosenberg  v.  Moore,  11 
This  was  held  a  case  of  fraudulent  Md.  376,  where  a  debtor  assigned 
preference,  'intended  and  calcu-  to  a  person  of  notoriously  bad 
lated  to  give  a  later  judgment  character,  and  a  receiver  was  ap- 
creditor  an  advantage  over  an  earjier  pointed;  Bowen  v.  Hoskins,  45 
one,'  in  which  all  the  defendants  had  Miss.  183,  relief  against  a  cosurety; 
participated.  Cottrell  v.  Moody,  12  B.  Mon.  500, 

In  Cohen  v.  Meyers,  42  Ga.  46,  502. 
it  was  held  enough  to  take  a  case         *  Infra,  §  15. 
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promisor  makes  away  with  his  property,  or  part  of  it,  pending 
the  decision  of  the  dispute,  with  intent  to  forestall  the  prom- 
isee, unless  the  property  is  conveyed  to  some  other  creditor 
by  way  of  preference. 

But  the  term  '  absolute  undertaking '  may  be  used  in  a 
broader  sense;  in  a  sense  to  cover  certain  implied  contracts, 
and  also  what  has  been  conveniently  called  '  quasi-contract/ 
Claimants  by  such  obligations,  equally  with  creditors  stricto 
sensu,  are  within  the  protection  of  the  statute.  Thus  a  prin- 
cipal whose  agent,  at  the  time  of  making  a  fraudulent  con- 
veyance, holds  securities  for  which  he  is  liable  to  account 
to  the  former,  is  within  the  protection  of  the  statute;  and 
this  regardless  of  the  question  whether  he  had  made  any 
demand  for  the  same.1  So  also  the  right  of  a  municipality 
to  taxes,  when  it  has  fulfilled  the  preliminary  requirements 
of  the  law,  makes  it  a  creditor  within  the  New  York  statute 
relating  to  the  sale  or  assignment  of  goods; '  and  that  statute 
being  only  a  special  application  of  the  statute  of  Elizabeth, 
and  in  no  respect  peculiar,8  the  same  would  doubtless  be  true 
under  the  general  statute  against  fraudulent  conveyances. 

§  3.  Conditional  and  Contingent  Undertakings. 

The  principle  stated  in  regard  to  absolute  undertakings 
is  applicable  also  to  conditional  and  to  contingent  undertak- 
ings. If  it  is  shown  that  the  condition  has  not  been  performed, 
or  that  the  contingency  has  happened,  and  that  the  promisee 
is  entitled  to  recover,4  then,  though  the  matter  may  be  in  dis- 

1  Young  v.  Heermans,  66  N.  Y.  where  a  suit  to  set  aside  a  convey- 

374.    See  also  Pendleton  v.  Hughes,  ance  by  a  surety  failed  to  show  that 

65  Barb.  136.  any  claim  had  accrued  against  the 

*  Stimson  v.  Wrigley,  86  N.  Y.  surety,  and  was  accordingly  held 

332.  bad.    [The  reasoning  of  the  court 

8  The  statute  is  only  a  specific  in  thiS  case  was  not  approved  in 

statement  of  the  rule  in  Twyne's  the  subsequent  case  of  Bowen  v. 

Cfese,  3  Coke,  80.  State,    121   Ind.    235,    23    N.    E. 

4  Robinson  v.  Rogers,  84  Ind.  539,  75.] 
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pute  between  the  parties,  the  promisee  is  a  creditor  from  the 
first,  and  entitled  to  the  protection  of  the  statute.  A  con- 
ditional or  a  contingent  claim  is  as  much  within  the  statutes 
from  the  outset  as  a  claim  that  is  certain  and  absolute.1 

The  very  first  case  a  which  arose  under  the  statute  of  13th 
Elizabeth,  a  case  actually  contemporaneous,  being  partly  be- 
fore and  partly  after  the  passage  of  the  statute,  was  one  of 
that  kind;  though  judgment  had  been  obtained  before  the 
benefit  of  the  statute  was  prayed,  and  whether  any  ques- 
tion was  raised  whether  the  plaintiff  was  a  creditor  at  the 
time  of  the  conveyance,  which  was  before  the  judgment,  does 
not  appear.8    Most  of  the  cases  which  have  arisen  upon  con- 

1Foote  v.  Cobb,  18  Ala.  585;  feared  that  the  issue  might  be 
Bibb  v.  Freeman,  59  Ala.  612,  615;  found  against  him;  and  accordingly, 
Fearn  v.  Ward,  65  Ala.  33,  38;  Keel  between  the  joinder  of  issue  and  the 
v.  Larkin,  72  Ala.  493;  Poet  v.  trial  thereof,  '  imagining  by  fraud. 
Stager,  29  N.  J.  Eq.  554,  558  and  covin,  and  collusion,  to  defraud 
[Contra  to  the  dictum  found  in  the  execution  of  the  judgment,  en- 
Poet  v.  Stiger  at  558,  it  was  held  feoffed  divers  persons,  scilicet,  three 
in  Severs  v.  Dodson,  53  N.  J.  of  his  friends  by  deed  indented' 
Eq.  633,  34  Atl.  7,  that  an  ac-  of  certain  uses,  with  remainder  to 
commodation  indorser  is  not  a  himself,  and  a  proviso  that  upon 
debtor  whose  voluntary,  but  not  payment  or  tender  by  him  of  'a 
intentionally  fraudulent  conveyance  piece  of  gold  of  ten  shillings  value,9 
can  be  set  aside.];  Hoboken  the  feoffees  should  stand  seised 
Bank  v.  Beekman,  36  N.  J.  Eq.  to  his  use.  '  And  notwithstanding 
S3;  s.  c.  33  N.  J.  Eq.  53;  Mo-  the  feoffment,  he  continually  took 
Laughlin  v.  Bank  of  Potomac,  7  the  profits  of  the  lands  contained 
How.  22,  28;  Shontz  v.  Brown,  27  in  the  deed.'  Judgment  having 
Penn.  St.  123,  131;  Heath  v.  Page,  been  obtained  by  the  plaintiff, 
63  Penn.  St.  108;  Goodricke  v.  and  execution  having  issued,  the 
Taylor,  2  DeG~  J.  &  S.  141;  In  re  sheriff  was  at  a  loss  what  to  do,  and 
Ridler,  22  Ch.  D.  80;  Rider  v.  simply  made  return  of  the  facte, 
Kidder,  10  Ves.  360.  without   levying   upon   the  lands, 

3  Dyer,   294   b,    12   &   13   Elis.  and  asked  for  advice.     Meantime 

(names  of  parties  not  stated).  however   the   statute   had   passed 

8  The  case  was  debt  on  bond  and  was  to  operate  (by  its  terms) 
(with  condition)  for  one  thousand  retroactively  from  the  beginning 
marks,  to  which  the  defendant  of  the  reign;  and  the  court  accord- 
pleaded  conditions  performed.  The  ingly  awarded  a  pluries  execution, 
parties  having  come  to  issue  upon  The  judges  differed  in  opinion  what 
a    certain    point,    the    defendant  to  do  with  the  former  writ  and  re* 


§  3.]  '  CREDITORS  AND  OTHERS.9  165 

tingent  or  conditional  undertakings  have  been  cases  in  which 
judgment  has  already  been  obtained,  and  the  question  whether 
the  party  claiming  the  benefit  of  the  statute  was  a  creditor  or 
not  had  regard  to  his  relation  to  the  supposed  debtor  before 
the  judgment,  and  at  the  time  of  the  conveyance. 

The  doctrine  that  a  conditional  or  a  contingent  liability 
makes  him  a  creditor  to  whom  the  engagement  runs,  from 
its  inception,  was  laid  down  in  New  York  in  a  case  1  which 
underwent  much  litigation,  and  also  some  vicissitudes  in  re- 
gard to  some  of  the  questions  raised  by  it.  With  its  various 
forms  we  are  not  here  concerned;  upon  the  subject  now 
under  consideration  the  rule  laid  down  in  the  first  stage  of 
the  case  appears  to  have  become  the  settled,  general  rule. 
A  father,  having  guaranteed  the  payment  of  a  judgment 
against  S,  —  who  had  lands  bound  by  the  judgment,  which 
at  a  fair  value  might  be  considered  sufficient  to  pay  the 
judgment,  —  disposed  of  certain  lands  to  his  son  by  what  was 
alleged  to  be  a  voluntary  conveyance  (though  it  was  finally 
held  to  be  in  part  for  value3).  Afterwards  the  remaining 
property  of  S  was  exhausted  by  execution  and  proved  in- 
sufficient to  satisfy  the  judgment.  Judgment  was  now  ob- 
tained against  the  father  on  his  guaranty,  and  the  lands 
conveyed  by  him  as  just  mentioned  were  taken  in  execution 
and  sold.  In  ejectment  by  the  purchaser  it  was  held  inter 
alia  that  the  party  to  whom  the  guaranty  ran  was  a  creditor 
at  the  time  of  the  conveyance;8  for  though  he  could  not 

turn,  but  finally  disposed  of  the  '  8  Cowen,  406. 
matter  by  an  entry  on  the  roll '  non  *  Van  Wyck  v.  Seward,  18  Wend, 
misit  breve,'  which  covered  the  375,  383  et  seq.,  Bronson,  J.  re- 
difficulty  with  a  fiction.  viewing  the  authorities.  After 
1  Jackson  v.  Seward,  6  Cowen,  referring  to  other  cases  the  learned 
67;  reversed  as  Seward  v.  Jackson,  judge  said:  'This  question  was 
8  Cowen  406;  8.  c.  in  error,  in  an-  very  fully  considered  in  How  v. 
other  form,  as  Van  Wyck  v.  Seward,  Ward,  4  Greenl.  195,  where  it  was 
18  Wend.  375,  affirming  (fifteen  held  that  the  relation  of  debtor 
to  fourteen)  6  Paige,  64,  which  had  and  creditor  existed,  although  there 
affirmed  1  Edw.  327.  was  no  express  but  only  an  implied 
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then  maintain  an  action  upon  the  guaranty  because  as  yet 
there  had  been  no  breach,  still  he  was  interested  in  the  prop- 
erty conveyed,  as  a  fund  for  the  payment  of  the  debt.1 

In  accordance  with  this  principle  the  holder  of  an  indorsed 
promissory  note,  bill  of  exchange,  or  check,  whether  the  in- 
dorsement is  for  value  or  for  accommodation,3  is  a  creditor  of 
the  indorser  from  the  time  the  indorsement  was  /executed, 
though  the  same  (when  demand  and  notice  are  not  waived) 
is  both  conditional  and  contingent.**    In  like  manner  one  who 

contract  between  the  parties,  and  on  Waterhouse  for  contribution; 
although  the  liability  of  the  person  and  yet  the  court  held  that  Ward 
who  executed  the  conveyance  de-  was  a  creditor  of  his  cosurety, 
pended  on  a  double  contingency,  within  the  meaning  of  the  statute, 
Ward  and  Waterhouse  became  sure-  from  the  moment  that  they  hecame 
ties  to  the  sheriff  for  March,  who  obligors  in  the  bond  to  the  sheriff, 
was  appointed  a  deputy.  Water-  The  reasoning  of  Chief  Justice 
house  then  conveyed  his  land  to  the  Mellen  on  the  question  is,  I  think, 
plaintiff.  The  sureties  were  after-  conclusive.  [So  also  Thompson  v. 
wards  sued  by  the  sheriff,  who  re-  Cram,  73  Fed.  327.]  For  later 
covered  a  judgment  against  them,  authorities  to  the  same  effect  see 
which  was  paid  by  Ward.  The  Young  v.  Heermans,  66  N.  Y.  374, 
question  was,  whether  Ward,  at  384;  Post  v.  Stiger,  29  N.  J.  Eq. 
the  date  of  the  deed,  was  such  a  554,  559,  [See  p.  164,  n.  1] approving 
creditor  of  Waterhouse,  his  co-  apparently  the  view  of  Bronson,  J. 
surety,  as  would  authorise  him  to  *  Bronson,  J.  ut  supra,  quoting 
impeach  the  conveyance  on  the  Mellen,  C.  J.  in  How  v.  Ward,  supra, 
ground  of  fraud;  and  the  court  *  Hamet  v.  Dundass,  4  Barr,  178. 
decided  the  point  in  his  favor.  Rogers,  J.  at  p.  182:  '  It  is  nothing 
It  will  be  seen  that  the  liability  to  the  purpose  that  Averill  was  an 
of  Waterhouse  to  Ward,  his  co-  indorser  not  fixed  for  the  money,  for 
surety,  depended  on  a  double  con-  there  is  a  responsibility  arising  from 
tingency.  It  was  in  the  first  place  his  position  of  indorser,  an  eventual 
uncertain  whether  they  would  ever  liability  from  which  he  cannot  es- 
become  liable  to  pay  anything  to  cape  by  a  fraudulent  sale.'  See 
the  sheriff  for  the  misconduct  of  also  Cook  v.  Johnson,  1  Brasl.  51 
the  deputy,  their  principal;  and  (accommodation  indorser  after  no- 
should  they  become  answerable  tice);  Phelps  v.  Morrison,  9  C.  £• 
for  any  default  of  his,  it  was  un-  Green,  198;  s.  c.  10  C.  E.  Green, 
certain  whether  Ward  would  pay  538  (same) ;  Post  v.  Stiger,  29  N.  J. 
more  than  his  just  proportion,  and  Eq.  554;  Clement's  Appeal,  52 
thus  acquire  the  right  of  calling  Conn.  464. 

°  Primrose  v.  Browning,  56  Ga.  369;  Farmer's  Bank  v.  Thomson,  74 
Vt.  442,  52  Atl.  961;  Crocker  v.  Huntzicker  113  Wis-  181,  88  N.  W.  232. 
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indorses  negotiable  paper  for  the  accommodation  of  another 
is  a  creditor  of  the  latter  from  the  outset.1  The  same  is  true 
of  a  covenantee  *in  a  covenant  of  general  warranty,  who  has 
been  evicted  by  title  paramount  and  outstanding  at  the  time 
the  covenant  was  executed; 2  also  of  a  covenantee  in  a  cov- 
enant of  seisin  broken; 8  also  in  cases  of  the  liability  of  a 
surety  to  the  obligee,4  or  to  make  contribution  to  his  co- 
surety who  has  paid  more  than  his  share,5  although  there 
is  in  such  a  case  a  '  double  contingency.'  6 

In  like  manner  a  surety  is  creditor  of  his  principal  from 
the  time  of  the  undertaking  in  suretyship,  and  is  entitled 
to  the  benefit  of  the  statute  in  respect  of  conveyances  made 
by  his  principal,  before  as  well  as  after  default,  in  fraud  of 
the  surety's  possible  claim  for  indemnity.7    A  surety  may 

1  Rogers  v.  Abbott,  128  Mass.  102.  of  a  surety  on  a  rule  of  reference. 

2  Gunnard  v.  Eslava,  20  Ala.  732;  It  follows  that  the  obligor  is  also  a 
Bibb  v.  Freeman,  59  Ala.  612;  Poet  debtor  of  the  obligee.  Stone  v. 
v.  Stiger,  29  N.  J.  Eq.  554.  [Scott  v.  Myers,  9  Minn.  303.  A  surety  on  a 
Brown,  106  Ala.  604,  17  So.  631;  lease  is  not  a  debtor  before  default 
Wright  v.   Nipple,    92   Ind.   310.]  of  the  principal,  to  such  an  extent 

3  Post  v.  Stiger,  supra.  that  his  voluntary  conveyance  can 

4  Shurts  v.  Howell,  30  N.  J.  Eq.  be  set  aside,  he  being  at  the  time 
418;  Hayden  v.  Thrasher,  18  Fla.  able  to  pay  all  his  direct  indebted- 
795.  See  Kelly  v.  McGrath,  70  Ala.  ness,  and  to  meet  a  moderate  lia- 
76;  Pashby  v.  Mendigo,  42  Mich,  bility  on  the  lease.  Kalish  v. 
172,  3  N.  W.  127;  Keel  v.  Larkin,  Higgins,  70  N.  Y.  App.  Div.  192.1 
72  Ala.  493;  Snedecor  v.  Watkins,  *  Rynearson  v.  Turner,  52  Mich. 
71  Ala.  49,  where  the  Statute  of  7;  Crawford  v.  Kirksey,  50  Ala. 
Limitations  was  successfully  590;  Jenkins  v.  Lockhard,  66 
pleaded;  Tyberandt  v.  Rancke,  96  Ala.  377;  Bragg  v.  Patterson,  85 
HI.  71.  [Bay  v.  Cook,  31  111.  336;  Ala.  233;  Shurts  v.  Howell,  30 
Bowen  v.  State,  121  Ind.  235,  23  N.  J.  Eq.  418;  Hayden  v.  Thrasher, 
N.  E.  75;  Thompson  v.  Thompson,  18  Fla.  795;  Mason  v.  Pierron,  69 
19  Me.  244  (surety  on  a  guardian's  Wis.  585,  34  N.  W.  921;  How  v. 
bond);  Benson  v.  Benson,  70  Md.  Ward,  4  Greenl.  195;  Williams 
253,  16  Atl.  657  (same);  Carlisle  v.  v.  Banks,  11  Md.  242;  Bowen  v. 
Rich,  8  N.  H.  44  (surety  on  ad-  Hoskins,  45  Miss.  183. 
xninistrator's  bond) ;  Hill  v.  Calvert,  •  *  Bronson,  J.  in  Van  Wyck  v. 
1  Rich  Eq.  (S.  C.)  56  (surety  on  Seward,  18  Wend.  375,  383,  supra, 
guardian's  bond).     Held  otherwise  p.  165,  note. 

in  Fales  v.  Thompson,  1  Mass.  134,         7  Loughridge    v.    Bowland,     52 
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accordingly  protect  himself  from  liability,  before  default,  by 
taking  a  transfer  of  property,  in  good  faith,  from  his  prin- 
cipal by  way  of  reasonable  indemnity.1  Again  it  is  held  in 
this  country,  contrary  to  the  English  doctrine,  that  an  ante- 
nuptial conveyance,  made  by  a  husband  in  fraud  of  the 
expectant  or  contingent  right  of  the  wife  to  dower  and  home- 
stead, or  (it  seems)  other  specific  legal  right  of  the  wife 
consequent  upon  the  marriage,9  may  be  avoided  by  the  wife;  * 
the  wife's  right  being  of  the  same  nature  as  the  husband's 
in  the  converse  case.  And  the  wife  is  of  course  similarly 
within  the  protection  of  the  statute  in  respect  of  postnup- 
tial conveyances  by  the  husband  in  fraud  of  her  contingent 
rights.4 

Miss.  546;    Rogers  v.  Abbott,  128  22;    Smith  v.  Smith,  2  Halst.  Ch. 

Mass.    102.     [Fearn  v.   Ward,   80  515;  Jenney  v.  Jenney,  24  Vt.  324; 

Ala.  555.]    For  a  case  of  convey-  Dearmond  v.  Dearmond,    10  Ind. 

ance  by  the  principal  after  default  10.     See  also  to  the  same  effect 

see  Hatfield  v.  Merod,  82  111.  113.  Brown  v.  Bronson,  35  Mich.  415; 

'Rogers  v.  Abbott,    128  Mass.  Leach  v.  Duvall,  8 Bush,  201;  Uttle- 

102;  Welflchr.Werechem,  92111. 115;  ton  v.  Littleton,  1  Dev.  &  B.  327; 

Goodheart  v.  Johnson,  88  111.  58;  Jones  v.  Roberts,  65  Maine,  273. 

Mead's  Appeal,  46  Conn.  417;  Gould  The    rule    is    statutory   in    North 

v.  Hurto,  61  Iowa,  45,  15  N.  W.  Carolina.     As  to  Kansas  law  see 

588;  Bryant  v.  Fink,  75  Iowa,  516,  Butler   v.    Butler,    21  .Kans.    521. 

39  N.  W.  820;  Pennington  v.  Wood-  The  English  rule  is  contra.     The 

all,  17  Ala.  685;  Troy  v.  Smith,  33  wife  will    not    become  entitled  to 

Ala.   469;    Beatty  v.   Dudley,   80  dower  upon  the  successful  impeach- 

Ky.  381.    [Tudor  v.  Long,  18  Mont,  ment  of  a  conveyance  in  fraud  of 

494,  46  Pac.  258.]    Or  the  surety  creditors    made    by    the   husband 

may  acquire  the  property  of  his  before  marriage.    Gross  v.  Lange, 

principal  by  purchase,  for  proteo-  70  Mo.  45.     Further  see  Felts  v. 

tion;   and  this  though  with  knowl-  Walker,  49  Conn.  93. 
edge  of   the   debtor's   purpose   to         *  Buzick  v.  Buzick,  44  Iowa,  259; 

hinder  other  creditors  by  the  sale.  Straat     v.     O'Neil,     84     Mo.     68. 

It  is  only  a  case  of  preference.    Al-  [Further  on  both  antenuptial  and 

bert  v.  Besel,  88  Mo.  150.  postnuptial  conveyances   to  defeat 

3  See  chapter  18,  §  10.  dower  and  other  rights  of  the  wife, 

3  Kelley  v.  McGrath,  70  Ala.  76,  see  Smith  v.  Smith,  22  Colo.  480, 

citing  Swaine  v.  Perine,   5  Johns.  46  Pac.  128,  24  Colo.  52,  48  Pac. 

Ch.   482;    Cranson   v.   Cranson,   4  811;    Chandler  v.  Hollingsworth,  3 

Mich.  230;  Petty  t;.  Petty,  4  B.  Mon.  Del.  Ch.  99;    Daniher  v.  Daniher, 

215;  Tate  v.  Tate,  1  Dev.  &  B.  Eq.  201  111.  489,  66  N.  E.  239;    Blan- 
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In  all  these  and  the  like  cases  the  '  creditor's '  rights  run 
back,  under  the  statutes  against  fraudulent  conveyances,  to 

kenship  v.  Hall,   233  111.   116,  84    and    it   was   held    that    the   wife, 
N.  £.  192;  Bookout  v.  Bookout,  150    though  knowing  of  the  conveyance 
Ind.  63,  49  N.  £.  824;    Beere  v.    at  the  time  of  marriage,  could  set 
Beere,  79  la.  555,  44  N.  W.  809.    it   aside   as  against   her   right   of 
Hach  v.  Rollins,  158  Mo.  182,  59    dower.     It  has  been  held  that  a 
S.  W.  232;   Cook  v.  Lee,  72  N.  H.    reasonable   provision    in    favor   of 
569,  58  Atl.  511;  Aarnegard  v.  Aar-    children  of  a  former  marriage  may 
negard,  7  N.  D.  475,  75  N.  W.  797;    be  made  even  without  the  knowl- 
Ward  v.  Ward,  63  O.  St.,  125,  57    edge  of  the  intended  husband  or 
N.  E.  1095;  Goff  v.  Goff,  60  W.  Va.    wife.      Goodman     v.     Malcolm,    5 
9,  53  S.  E.  769;  Jones  v.  Jones,  64    Kan.  App.  285,  48  Pac.  439.      See 
Wis.  301,  25  N.  W.  218.    A  hue-    also   opinion  in  Ramsay  v.  Joyce, 
band's  right  in  case  of  such  a  con-    supra.      The    case   is   particularly 
veyance  by  the  wife  has  never  been    strong  in  favor  of  the  conveyance, 
questioned.   Cases  cited  in  Chandler    if  the  grantor  is  under  a  moral 
v.  Hollingsworth,  supra  ;  Leary  v.    obligation,  of  possible  legal  weight, 
King,  6  Del.  Ch.  108;   Freeman  v.    to  make  such  provision.    Daniher 
Hartman,  45  111.  57;    Ramsay  v.    v.  Daniher,   supra.     A  conveyance 
Joyce,  McM.  Eq.  (S.  C.)  236.    While    may  be  fraudulent  as  against  the 
knowledge  before  marriage  of  the    rights  of  a  future  wife,  even  if  the 
existence    of    the    property    thus    grantor  had  not  at  the  time  decided 
conveyed  would  seem  to  have  been    whom  to  marry,  intending  merely 
considered  material  in  some  of  the    to  bar  the  rights  of  whatever  woman 
above  cases,  judging  from  the  Ian-    should    subsequently    become    his 
guage  used  by  the  courts,  it  was    wife.     Higgins  v.  Higgins,  219  111. 
held  in  Leary  v.  King,  supra,  that    146,    76    N.   E.   86.     Beechley   v. 
it  is  not  necessary  that  the  com-    Beechley,  134  la.  75, 108  N.  W.  762, 
plainant    should    have  known   of    overruling  on  this   point  Gainor  v. 
the  property  before  marriage.  While    Gainor,  26  la.  337. 
the  fact  that  the  prospective  wife         In    Leonard    v.    Leonard,    181 
was  unaware  of  the  conveyance  has    Mass.  458,  63  N.  E.  1068,  a  con- 
also  been  treated  in  some  cases  as    veyance  was   sustained   which  re- 
material,  it  has  been  held  that  her    served  a  life  interest  in  the  grantor, 
carrying    out    the    marriage    with    and  had  for  its  consideration  care 
knowledge  of  the  conveyance  does    bestowed  and  to  be  bestowed  on  the 
not  necessarily   defeat  her   claim,    grantor   while   he   lived,    although 
Cook  v.  Lee,  supra.    In  this  case,    it  appeared  that  the  principal  pur- 
the  conveyance   had   been   made,    pose   was   to   defeat   the   interest 
while    the    parties    were    engaged    which    his    wife    would    otherwise 
to  be  married,  to  avoid  payment    have  had  in  his  property  upon  his 
of   any  judgment  that  might   be    death.    This  case  was  distinguished 
rendered  in  a  breach  of  promise    from  Brownell  v.  Briggs,  173  Mass. 
suit.      Subsequently    the    grantor    529,  54  N.  E.  251,  the  deed  in  that 
decided  to  carry  out  the  marriage,    case  being  colorable,  virtually  the 
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the  beginning  of  the  conditional  or  contingent  right.1  But 
all  this  supposes  that  in  the  end  such  right  becomes  fixed,  — 
is  not  discharged.3 

§  4.  Cases  of  liquidated  Claims. 
This  head  includes  cases  of  tort;  as  including  cases  of 
contract  it  would  be  almost  unncessary  to  mention  it  after 
what  has  been  said.  A  single  example  in  contract,  the  case 
of  a  covenant  of  seisin,  may  be  mentioned;  in  such  a  case 
the  covenantee's  damages  are  fixed,  being  limited  to  the 
consideration  paid  and  interest.8  But  it  is  equally  true  that 
one  who  is  entitled  to  liquidated  damages  for  tort  is  within 
the  designation  of  '  creditors  and  others'  of  the  statute;  as 
in  the  case  of  goods  lost  by  a  carrier,  the  value  of  which 
has  been  agreed,  or  in  the  case  of  bonds  or  other  securities 

wrongfully  appropriated.4 

* 

§  5.  Cases  of  unliquidated  Claims. 
Equally  within  the  protection  of  the  statutes  against  fraud- 
ulent  conveyances   are  those  who   are   entitled   to  recover 

whole    interest    in    the    property  might   have   been   under   a   later 

being    reserved    by    the    grantor,  modification  of  the  law,  as  e.  g.  the 

When    husband    and    wife    have  law  of  homestead.    Keel  v.  Larkin, 

merely  a  distributive  share  in  each  72  Ala.  493.  See  Peerey  v.  Cabannis, 

other's  estate,  curtesy  and  dower  70  Ala.  253;  Fearn  v.  Ward,  65  Ala. 

being  abolished,  a  conveyance  with  33;    Nelson  v.   McCreary,  60  Ala. 

the  purpose  of  defeating  this  dis-  301;  chapter  14,  at  the  end. 
tributive  share  is  not  fraudulent.         aJanvrin  v.  Janvrin,  60  N.  H. 

Jones  v.  Somerville,  78  Miss.  269,  169,  where  a  wife's  libel  for  divorce 

28  So.  940;  James  v.  James,  76  N.  was   dismissed,    and    with    it   any 

C.  331.    There  is  no  presumption  of  contingent  claim  for  alimony, 
fraud  from  the  fact  that  a  voluntary         s  Post  v.  Stiger,  29  N.  J.  Eq.  554, 

conveyance   is    made    just    before  558;    Stewart    v.    Drake,  4  Halst. 

marriage.    Jenkins  v.  Rhodes,  106  139;  Holmes  v.  Sinnickson,  3  Green, 

Va.  564.]  313;     Morris   v.    Rowan,    2    Harr. 

1  And    this   is   true   as   regards  (N.  J.)  305. 
changes  in  the  law  meantime;   the         4  Pendleton  v.  Hughes,  65  Barb, 

rights   of   the   creditor   are   those  136;  Young  v.  Heermans,  66  N.  Y. 

under  which  the  contingent  under-  374. 
taking  was  entered  into,  not  as  they 
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damages  or  sums  of  money  one  knows  not  of  what  amount, 
whether  large  or  small,  until  a  jury  or  a  judge  has  assessed 
them.  Several  cases  of  the  kind  have  been  referred  to  in 
previous  pages  of  this  volume.  Such  are  damages  for  breach 
of  contract  of  marriage/  claims  for  pecuniary  aid  by  a  wife 
in  a  suit  for  divorce,  claims  for  alimony,2  claims  of  a  wife 
for  support  suitable  to  her  husband's  station  in  life,  where 
she  has  been  compelled  by  his  misconduct  to  leave  him,  or 
where  she  is  entitled  for  any  reason  to  separate  maintenance,8 
and  a  great  variety  of  other  claims  both  in  contract  and  in 
tort.4    It  matters  not  that  it  may  be  extremely  doubtful,  a 

1  Ex  parte  Mercer,  17  Ch.  D.  290;  4  Cases   cited   supra;  Jackson  v. 

Shoot*  v.  Brown,  27  Penn.  St.  123,  Myers,    18    Johns.    425;     Post    v. 

131;  Hoffman  v.  Junk,  51  Wis.  613,  Stiger,  29  N.  J.  Eq.  554;   Scott  v. 

8  N.  W.  493;  McVeigh  v.  Ritenour,  Hartman,  26  N.  J.  Eq.  89;    Clapp 

40  Ohio  St.  107.  v.  Leatherbee,  18  Pick.  131;   Tobie 

'Bouslough    v.    Bouslough,    68  Manuf.  Co.  v.  Waldron,  75  Maine, 

Penn.  St.  495;  Chase  v.  Chase,  105  472;  Hall  v.  Sands,  52  Maine,  355; 

Mass.     385;    Allen  v.  Allen,    100  Evans  v.  Lewis,  30  Ohio  St.   11; 

Mass.  373;    Livermore  v.  Boutelle,  Welde    v.    Scotten,    59    Md.    72; 

11  Gray,  217;  Plunkett  v.  Plunkett,  Stevens  v.  Works,  81  Ind.  445;  Bon- 

114  Ind.  484, 16  N.  E.  612,  17  N.  E.  gard  v.  Block,  81  111.  186;  Miller  v. 

562;    Green  v.  Adams,  59  Vt.  602,  Dayton,   47   Iowa,   312;    Weir   v. 

10  Atl.  742;   Verner  v.  Verner,  64  Day,  57  Iowa,  84;  Wolf  v.  Chandler, 

Miss.  184, 1  So.  52;  Hinds  v.  Hinds,  58  Iowa,  569;   Farnsworth  v.  Bell, 

80  Ala.   225;    Picket  v.   Garrison,  5  Sneed,  531;   Harris  v.  Harris,  23 

76  Iowa,  347,  41  N.  W.  38;   Blen-  Gratt.  737,  764;  Lyne  v.  Wann,  72 

kinsopp  v.  Blenkinsopp,  1  De  G.  M.  Ala.  43;   Ford  v.  Johnston,  7  Hun, 

A  G.  495;  ante,  p.  77.    [Bailey  v.  563;    Wilcox  v.   Fitch,   20  Johns. 

Bailey,    61    Me.    161;    Holland  v.  472;  King  v.  Wilcox,  11  Paige  589. 

Holland,   121  Mich.    109,  79  N.  W.  [Petree  v.  Brotherton,  133  Ind.  692, 

1102;   Barnhart   v.  Grantham,  197  32  N.  E.  300  (tort);  Soley  v.  Aasen, 

Pa.  St.  502,   47  Atl.  866;   Fields  v.  10  N.  D.  108,  86  N.  W.  108  (tort) 

Fields,   2  Wash.  441,  27  Pac.  267.]  McKenna  v.  Crowley,  16  R.  I.  364, 

See  also  Stuart  v.  Stuart,  123  Mass.  17  Atl.  354  (tort) ;   Holden  v.  Mc- 

370;  Burrows  v.  Purple,  107  Mass.  Laurey,  60  Tex.  228  (tort);  State  v. 

428,    435;    Lillis  v.  Gallagher,    39  Burkeholder,  30  W.  Va.  593,  5  S.  E. 

N.  J.  Eq.  93,  false  imprisonment.  439  (penalty  for  contemplated  vio- 

•Tjrler  v.  Tjrler,    126    111.   525.  lation    of    the   liquor   law).     The 

[Fahey  v.  Fahey,  43  Colo.  593,  96  question  whether  such  a  claimant 

Pac.    251 ;    Shepherd  v.  Shepherd,  is  an  "  existing "   creditor  is  dis- 

196  Mass.  179,  81  N.  E.  897.]  cussed  infra  p.  194,  n.  a.    See  also 
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priori,  whether  the  claimant  will  be  entitled  to  recover;  an 
apparent  right  of  action,  or  right  to  the  aid  of  the  court,  is 
enough  when  it  is  necessary  for  the  party  to  have  relief 
before  judgment. 

In  one  of  the  cases  cited,1  a  leading  case  in  this  country, 
the  plaintiff  brought  an  ejectment'  for  lands  sold  under  exe- 
cution to  one  under  whom  he  derived  title.  An  action  for 
slander  had  been  brought,  pending  which,  and  to  defeat  the 
same,  the  lands  in  question  had  been  conveyed  by  the  then 
defendant  to  one  who  stood  only  upon  his  rights.  It  was 
argued  for  the  present  defendant  that  the  plaintiff  in  the 
execution  had  no  debt  or  demand  at  the  time  the  conveyance 
was  executed;  that  an  action  arising  ex  maleficio  was  not 
enough;  but  the  court  held  the  contrary.2  Trespass  gener- 
ally furnishes  another  example  actually  adjudicated;  *  tres- 

discussion  of  ex  parte  Mercer,  ante,  as  one  in  which  the  majority  of  the 

p.  110.    In  most  of  the  above  cases,  court   had   decided    a   conveyance 

the   question   was   not   raised,    as  to  be  fraudulent  where  the  plaintiff 

there  was  evidence  of  actual  fraud-  had  only  become  creditor  by  the 

ulent  intent,  which  invalidated  the  escape   of  a  prisoner,   though  the 

conveyance,  whether  the  creditors  bond    upon    which    the   judgment 

were   considered   existing   or   sub-  was  rendered  was  long  subsequent 

sequent.]    The    Married    Woman's  to  the  conveyance  in  question. 
Act  of  Maine  will  not  protect  a  wife         *  So  in  Clapp  v.  Leatherbee,  18 

to  whom  her  husband  has  volun-  Pick.  131,  138;    Stevens  v.  Works, 

tarily  conveyed  property  to  defeat  81   Ind.  445;    Shean  v.  Shay,  42 

an  action  for  tort.    Tobie  Manuf.  Ind.  375;   Cooke  v.  Cooke,  43  Md. 

Go.  v.  Waldron,  supra.  522;     all   being   cases   of   slander. 

In    two    or   three   states    tort-  Contra  under  the  narrower  statute 

feasors    are    deemed    without    the  of  Connecticut.    Fowler  v.  Frisbie,  3 

statutes.    Hill  v.  Bowman,  35  Mich.  Conn.  320;    Fox  v.  Hills,  1  Conn. 

191  [Disapproved    in   Schaible   v.  275. 

Ardner,  98  Mich.  70, 56  N.  W.  1105];         8  Scott  v.  Hartman,  26  N.  J.  Eq. 

Green  v.  Adams,  59  Vt.  602;  Brooks  89;  Harris  v.  Harris,  23  Gratt.  737; 

v.  Clayes,  10  Vt.  37;  Beach  v.  Boyn-  Welde  v.  Scotten,  59  Md.  72;  Cole 

ton,  26  Vt.  725;    Fox  v.  Hills,  1  v.  Terrell,  71  Texas,  549,  9  S.  W. 

Conn.   299;    Fowler   v.   Frisbie,    3  668;  Barling  v.  Bishopp,  29  Beav. 

Conn.  324.  417;    Lillis    v.     Gallagher,    39    N. 

1  Jackson  t>.   Myers,    18   Johns.  J.    Eq.     93,    false    imprisonment;  * 

425.     The   case   of   Mountford   v.  Westmoreland   v.    Powell,    59   Ga. 

Ranie,  Keb.  99,  was  referred  to,  256. 
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pass  for  assault  and  battery  furnishes  another;  *  selling 
intoxicating  liquor  to  the  damage  of  the  plaintiff,  within  a 
statute,  another; a  seduction  another;  *  liability  in  bastardy 
proceedings  another;  *  conversion  still  another/ 

§  6.  Equitable  Claims. 
The  statute  protects  those  whose  claims  are  of  an  equitable 
nature  as  well  as  those  whose  claims  are  legal.a  This  is  seen 
in  cases  already  mentioned,  of  the  claim  of  a  wife  for  separate 
maintenance,  or  for  alimony  before  suit  for  divorce  has  been 
get  on  foot.9  The  wife's  equity  to  a  settlement  would  also 
no  doubt  bring  her  within  the  designation  of  '  creditors  and 
others; '  so  of  contracts  in  favor  of  a  wife  touching  her 
equitable  separate  estate; 7  so  of  marriage  settlements  be- 
tween a  husband  and  trustees,  whereby  the  wife  is  to  receive 
money  in  case  she  survive  her  husband;  8  so  of  a  partner's 
equity  to  an  account  and  division  of  profits  on  dissolution  of 
the  partnership;  and  so  of  all  other  cases  of  rights  in  equity. 

{  7.  Persons  under  Disability. 

It  matters  not  that  one  who  claims  as  creditor  by  contract 
is  not  sui  juris;  disability  is  matter  of  defence  to  the  party 

1  Martin    v.    Walker,    12    Hun.         8  Lyne  v.  Wann,  72  Ala.  43. 
46.  •  Livermore  t>.  Boutelle,  11  Gray, 

3  Weir  v.  Day,  57  Iowa,  84,  10  217;  Bailey  v.  Bailey,  61  Maine,  361; 

N.  W.  304;    Wolf  v.  Chandler,  68  Tobie  Manuf.  Go.  v.  Waldron,  75 

Iowa,  569,  12  N.  W.  601.  Maine,  472,  474;   ante,  p.  171.     If 

3  Hunsinger  v.  Hofer,  110  Ind.  the  wife  join  her  husband  in  con- 
390,  11  N.  £.  463;  Bishop  v.  Red-  veying  land  in  fraud  of  his  credi- 
mond,  83  Ind.  157;  Simons  v.  tors,  she  cannot  in  a  suit  for  di- 
Bushy,  119  Ind.  13.  vorce  have  the  conveyance  set  aside 

4  Schuster  v.  Stout,  30  Kans.  so  as  to  subject  the  land  to  a  claim 
529,  2  Fac.  642;  Damon  v.  Bryant,  for  alimony.  Barrow  v.  Barrow, 
2  Pick.  411,  dictum.  [Leonard  v.  108  Ind.  345, 9  N.  £.  371.  See  ante, 
Bolton,    153    Mass.  428,  26  N.  £.  pp.  60-62. 

1118;   Pierstoff  v.  Jorges,  86  Wis.         7  See  §7. 

128,  56  N.  W.  735.J  *  Rider  v.  Kidder,  10  Ves.  360. 

* 

a  Largey  v.  Bartlett,  18  Mont.  265,  44  Pac.  962;  Bull  v.  Bell,  4  Wis.  54. 
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under  the  same;  *  the  other  has  no  benefit  of  it.  Thus  an 
adult  who  has  contracted  with  an  infant  cannot  defend  suit 
upon  the  contract  by  alleging  the  plaintiff's  infancy; a  and 
hence  he  could  not  make  a  valid  conveyance  of  his  property 
to  defeat  the  infant's  claim.  The  same  would  be  true  of 
one  who  has  contracted  with  a  lunatic;  a  lunatic's  contract 
even  against  himself  is,  by  the  better  authorities,  voidable 
only,8  and  in  his  own  favor  it  is  perfectly  valid.  But  even 
if,  with  some  of  the  cases,  the  contract  of  a  lunatic  not  made 
in  a  lucid  interval  is  to  be  held  void,  it  is  void  only  against 
the  lunatic;  and  the  lunatic  would  be  within  the  protection 
of  the  statutes  against  fraudulent  conveyances.  Again  it  has 
been  held  that  an  infant  can  become  his  father's  creditor, 
within  the  statutes  against  fraudulent  conveyances,  by  an 
agreement  of  the  father  to  pay  him  for  his  services.4  This, 
by  the  better  view,  could  be  true  only  in  those  cases  in  which 
the  infant  has  become  legally  or  practically  emancipated  from 
the  father's  authority.5 

1  Of  course  an  infant  may  be  a  where  the  infant,  living  with  his 

debtor  in  contract,  by  a  valid  rati-  father,    was    allowed    against    the 

fication  after  he  becomes  of  age.  father's  creditors  to  hold  property 

Trowell  v.  Shenton,  8  Ch.  D.  318,  given  to  him  in  payment  of  such 

C.  A.  an  important  case  in  which  bargained-for    services;     nor    was 

it  was  held  that  a  particular  post-  there  any  real  change  of  possession, 

nuptial  conveyance  by  one  now  of  The  case  wears  a  doubtful  look, 
age  was  not  a  ratification  of  an  ante-         6  Nightingale  v.  Withington,  15 

nuptial  promise  made  when  under  Mass.  272;    Godfrey  v.  Hayes,   6 

age.  Ala.  501;   Lyon  v.  Boiling,  14  Ala. 

3  Kendall  v.  Titus,  9  Heisk.  727.  753;  Stovall  v.  Johnson,  17  Ala.  14; 
8  Carrier  v.  Sears,  4  Allen,  336;  Donegan   v.   Davis,   66   Ala.   362. 

Allis  v.  Billings,  6  Met.  415;  Arnold  Most  of  these  cases  appear  to  require 

v.  Richmond  Iron  Works,  1  Gray,  that  the  child  should  not  remain 

434  Burke  v.  Allen,  29  N.  H.  106;  in  the  father's  family,  for  the  pur- 

Ashcraft  v.  De  Armond,  44  Iowa,  pose  of    emancipation.       But  see 

229;    Riggan  v.  Green,  80  N.  Car.  contra  McCloskey  v.  Cyphert,   27 

236.    Contra,  Rogers  v.  Blackwell,  Penn.  St.  220 ;  Donegan  v.  Davis, 

49  Mich.  192,  13  N.  W.  512.  supra;  Johnson  t>.  Silsbee,  49  N.  H. 

4  Atwood  v.   Holcomb,  39  Conn.  543.     See  also  Danley  v.  Rector, 
270;   Clemens  v.  Brillhart,  17  Nev.  supra. 

335;  Danley  v.  Rector,  5  Eng.  211,         There  should  be  a  clear  agree- 
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A  special  remark  should  be  made  in  respect  of  the  con- 
tracts of  married  women,  at  common  law.  Such  contracts, 
when  not  relating  to  the  wife's  separate  estate,  are  void,  and 
not  voidable  merely,  against  the  party  under  disability;  but 
as  running  in  favor  of  such  party  they  are  enforceable,  —  by 
the  husband  during  the  marriage,  by  the  wife  afterwards  if 
the  husband  did  not  '  reduce '  them  into  his  possession  and 
make  collection  or  appropriate  them.1  That  is  to  say,  the 
wife  may  be  a  creditor  within  the  statutes  against  fraudulent 
conveyances;  but  she  can  be  only  a  creditor  in  suspense 
during  the  marriage.3  If  the  husband  has  exercised  his  right, 
he  is  the  creditor;  but  if  he  has  not  obtained  payment  of  or 
appropriated  the  claim  during  the  marriage,  then  the  wife 
becomes  creditor.  When,  after  the  marriage  has  come  to 
an  end,  the  wife's  right  to  the  demand  left  unenforced  by 
the  husband  revives,  she  is  to  be  treated,  it  is  apprehended, 
as  a  creditor  from  the  date  of  the  demand,  for  the  purposes 
of  the  statutes  under  consideration. 

meat  at  the  outset  for  the  payment  J.  in  Gordon  v.  Tweedy,   71  Ala. 

of  services  in  these  cases  of  members  202. 

of  the  same  family  living  together.         *  It  is  held  that  in  the  absence 

Faloon  v.  Mclntyre,  118  111.   292,  of  evidence  the  common  law  on  this 

8  N.  E.  315,  where  a  son-in-law's  subject  will  be  presumed  to  prevail 

claim  for  the  support  of  his  wife's  in  Georgia.    McAnally  v.  O'Neal,  56 

father  and  mother  who  lived  with  Ala.  299.    But  it  would  hardly  be 

him  was  not  allowed  for  want  of  right  to  indulge  such  a  presumption 

agreement;    Patton  v.   Conn,   114  generally,  of  all  states,  against  what 

Penn.  St.  183,  6  Atl.  468.    Further  is     notorious.      In     McAnally     v. 

see  chapter  18,  §  7.  O'Neal  this  presumption  was  ap- 

lAt  common  law  the  husband  plied  to  the  matter  of  the  wife's 

was  entitled  absolutely  to  all  the  earnings  in  Georgia;    the  husband 

property  which  the  wife  acquires  was   held   entitled   to   them    (Mc- 

by  her  skill  or  labor.     He  cannot  Lemore  v.  Pinkston,  31  Ala.  216) 

renounce  his  right  to  such  services  in  the  absence  of  evidence  of  a  differ- 

or   earnings   to   the   prejudice    of  ent  law  in  that  state.    That  appears 

existing  creditors.   Bump  on  Fraud-  to  be  the  law,  to  a  certain  extent, 

ulent  Conveyances,  248.    And  there  in  states  in  which  the  common  law 

is  nothing  in  our  statutory  system  has  been  much  changed  by  statute. 

to  abrogate  this  principle.     Glaze  Triplett  v.  Graham,  58  Iowa,  135,  12 

v.  Blake,  56  Ala.  379.     SomerviUe,  N.  W.  143.    See  infra,  p.  179,  note. 
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Conversely,  while  a  married  woman  cannot  be  sued,  at 
common  law,  for  her  debts  contracted  before  the  marriage, 
since  by  marriage  the  husband  becomes  liable  for  them 
(jointly  with  the  wife,  in  the  matter  of  remedy)  j1  still  if  suit 
is  not  brought  during  the  coverture,  the  wife's  liability  there- 
after revives,  and  the  person  to  whom  the  debt  is  due  now 
becomes  her  creditor  again,  supposing  the  claim  not  to  have 
become  barred.3  And  the  same  would  be  true  in  equity,  in 
respect  of  property  settled  to  the  wife's  separate  use,  where 
the  creditor  obtained  judgment  against  both  of  them  during 
coverture,  and  the  husband  has  since  become  bankrupt  and 
obtained  his  discharge.  The  creditor  is  now  deemed  to  be 
a  creditor  of  the  wife  in  respect  of  such  separate  estate,  and 
may  in  equity  have  the  protection  of  the  statute  against  any 
conveyance  by  her  calculated  to  defeat  any  unpaid  part  of 
the  debt;  the  wife's  separate  property  not  being  affected  by 
the  husband's  discharge.8 

1  Chubb  v.  Stretch,  L.  R.  9  Eq.  ment,  reserves  a  life  estate  for  him- 
555;  Vanderheyden  v.  Mallory,  1  self  in  the  settled  property,  that  life 
Comst.  452.  estate   is   liable   to   his   creditors. 

2  lb.  Why  should  not  the  same  rule  apply 
8  At  law    the   discharge  of  the    to  the  woman?  .  .  .  But  there  is  a 

husband  would  be  a  discharge  of  the  technical  difficulty,  that  the  wife 

wife  also.    lb.;  Lockwood  v.  Salter,  is    personally    discharged    by    the 

5  Barn.  &  Ad.  303;   Miles  v.  Will-  discharge    in    bankruptcy    of    her 

iams,  1  P.  Wms.  249,  259.  husband.     Does  it  however  follow 

'  This  lady/  said  Malins,  V.  C.  in  that  her  property  is  also  discharged? 

Chubb  v.  Stretch,  supra,  '  has  made  I  think  that  the  authorities  which 

a  settlement  of  all  her  property  to  have  been  cited  show  that  it  does 

her  separate  use  during  the  joint  not.'    To  the  same  effect,  Dickson 

lives  of  herself  and  her  husband,  v.   Miller,    11   Smedes   &   M.   594; 

and  it  would  be  most  unjust  and  Hamlin  v.  Bridge,  24  Maine,  145; 

inequitable  that  she  should  deprive  Vanderheyden  v.  Mallory,  1  Comst. 

her  creditors  of  the  payment  of  their  452. 

debts.     Is  she  entitled  to  do  so?         The  case  is  put  thus  in  Dickson  v. 

There   is   no   question  that  debts  Miller,    just   cited:     "The   ground 

incurred  by  a  married  woman  may  upon  which  it  has  been  settled,  as 

be  enforced   against  her  separate  a  general  rule,  that  the  debts  of  a 

estate.     It  is  also  perfectly  clear  wife  "  dum  sola "  are  discharged 

that  if  a  man,  by  a  marriage  settle-  by  the  bankruptcy  of  the  husband, 
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A  wife  further  may  be  a  creditor  of  her  husband  for  the 

purposes  of  the  statutes  against  fraudulent  conveyances;  that 

is  to  say,  the  husband  may  not  only  make  payment,  in  cash 

or  property,  to  his  wife  of  a  proper  claim  by  her  against  him, 

which  will  be  good  against  other  creditors,1  but  the  wife  will 

as  well  as  his  own,  is  based  upon  the  Brookville  Bank  v.  Kimble,  76  Ind. 

principle  that  all  her  estate  being  195   (debt  barred   by  limitation); 

in  his  power,   and    everything  in  City  Bank  v.  Wright,  68  Iowa,  132, 

his    power    being    assignable,    the  26  N.  W.  35  (same);    Kennedy  v. 

estate  which  the  wife  brought  the  Powell,  34  Kans.  22  (same);  Allen 

husband  falls  into  the  hands  of  the  v.  Antisdale,  38  Mich.  229;  Jordan 

commissioners  in  bankruptcy  for  the  v.  White,  38  Mich.   253;   Darling 

benefit    of   all   creditors   both    of  v.  Hurst,  39  Mich.  765;  Headington 

husband  and  wife.    1  P.  Wms.  259.  v.  Langland,  65  Iowa,  276,  21  N.  W. 

But  this  is  the  case  of  a  wife  holding  650;  Jones  v.  Brandt,  59  Iowa,  332, 

a   separate   estate,    which   cannot  13  N.  W.  310;   Sims  v.  Moore,  74 

come  into  the  possession  of  the  hue-  Iowa,  497,  38  N.  W.  374;  Stamy  v. 

band  or  be  assigned  in  bankruptcy  Laning,  58  Iowa,  662, 12  N.  W.  628 

for  his  debts.'    This  was  said  in  a  Farnham  v.  Kennedy,  28  Minn.  365 

case  in  which  it  was  sought  to  sub-  Savage   v.    Dowd,    54    Miss.    728 

ject  the  wife's  separate  estate  in  Kaufman  v.  Whitney,  50  Miss.  103 

equity  to  the  payment  of  necessa-  Crane   v.   Barkdoll,    59   Md.   634 

ries  furnished  to  her  while  sole  and  Ferguson  v.  Spear,  65  Maine,  277 

a  minor;   and  this  after  judgment  Besson  v.  Eveland,  26  N.  J.  Eq 

for  the  husband  and  wife  in  a  suit  468;    Coleman  v.  Smith,   55  Ala 

at  law  for  payment,  because  of  the  368  (conversion  of  wife's  separate 

husband's  discharge  in  bankruptcy,  property);     Warren   v.    Jones,    68 

See  also  the  explanation  in  Van-  Ala.  449;   Converse  v.  Hartley,  31 

derheyden  v.  Mallory,  supra.  Conn.  372;   Comer  v.  Allen,  72  Ga. 

1  Atlantic  Bank  v.  Taverner,  130  1;    Booher  v.  Worrill,  55  Ga.  332. 

Mass.  407;   Draper  v.  Buggee,  133  [See  further  c.  XVIII,  Considera- 

liass.    258;  Medsker  v.  Bonebrake,  tion.J 

108  U.  S.  66;   Patton  v.  Conn,  114         Accordingly    release    of    dower 

Penn.  183,  6  Atl.  468;   Babcock  v.  will  support  a  reasonable  convey- 

Eckler,  24  N.  Y.  623;    Savage  v.  ance  of  property  by  the  husband  to 

O'Neil,  44  N.  Y.  298;    Whiton  t>.  the  wife.   Gordon  v.  Tweedy,  71  Ala. 

Snyder,  88  N.  Y.  299;    Booth  v.  202;  Bank  of  United  States  v.  Lee, 

Gait,  58  Cal.  254;  Greiner  v.  Greiner,  13  Peters,  107;  Hershy  v.  Latham, 

ib.  115  (conversion  of  wife's  money);  46  Ark.  542;    Brown  v.  Rawlings, 

Tomlinson  v.  Matthews,  98  111.  178;  72  Ind.  505.     But  see  Haynes  v. 

Patrick  v.  Patrick,  77  111.  555;  Hoes  Kline,  64  Iowa,  308,  20  N.  W.  455. 

v.  Boyer,  108  Ind.  494,  9  N.  E.  427;  But  transactions  between  husband 

Stone  v.  Brown,  116  Ind.  78,  18  and  wife  may  of  ten  call  for  scrutiny. 

N.  E.  392;  Secor  v.  Souder,  95  Ind.  Hershy  v.  Latham,  supra;   Gordon 

95;  Hogan  v.  Robinson,  94  Ind.  138;  v.    Tweedy,    supra;     Kennedy    v. 
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on  the  other  hand  be  entitled  to  the  benefit  of  the  statute  in 
case  of  any  conveyance  by  the  husband  in  fraud  of  her  rights. 
Property  of  the  wife  which  on  marriage  becomes  (at  common 
law  or  by  statute)  the  husband's  by  operation  of  law,  does 

not  fall  within  this  principle;  and  his  postnuptial  promise  to 

Powell,     supra;     Beaaon    v.    Eve-  367;  Eagan  v.  Downing,  55  Ind.  65; 

land,  supra;  Post  v.  S tiger,  29  N.  J.  Tomlinson  v.  Matthews,  98  111.  178 

Eq.  556.    See  however  Kennedy  v.  (an   important   case);     Seeders   v. 

Whitney,  50  Miss.  108.     And  see  Allen,    ib.    468    (joint    grantees); 

chapter  8,  §  2.    In  Beaaon  v.  Eve-  Bennet  v.  Stout,  ib.  47.     See  also 

land,  supra,  it  is  laid  down  that  Jones  v.  Snyder,  117  Ind.  229. 

where  a  wife  claims  a  trust  in  lands  And  the  husband  may  perhaps 

conveyed  absolutely  to  her  husband,  pay  interest,  though  not  stipulated, 

on  the  ground  e.  g.  that  she  fur-  on  money  loaned   to   him  by  his 

nished  the  purchase-price,  the  claim  wife.    Goff  v.  Rogers,  71  Ind.  459. 

should  be  regarded  with  suspicion;  As  to  what  will  make  a  proper  case 

and  when  asserted  against  creditors,  for  such  conveyance,  see  Besson  v. 

upon  the  evidence  of  the  parties  Eveland,     supra;      City     National 

alone,  it  should  be  rejected,  unless  Bank   v,   Hamilton,    supra;     Ban- 

the  statements  are  so  full,  clear,  croft  v.  Curtis,  supra;    Tomlinson 

and   convincing   as   to   make  the  v.    Matthews,    supra;     Seeders    v. 

fairness  and  justice  of  the  claim  Allen,  supra;    Ray  v.  McPherson, 

manifest.    See  also  Post  v.  Stiger,  11  Neb.  197;  Van  Doon  v.  Leeper, 

29  N.  J.  Eq.  556;   Lee  v.  Cole,  44  98  111.  85;    Wertman  v.  Price,  47 

N.  J.  Eq.  318, 15  AtL  531.    Comp.  111.  22;  Patten  v.  Gates,  67  111.  164; 

chapter  8,   §2.  Hackett  v.  Bailey,  86  111.  74;  Aber 

But  in  a  proper  case  the  husband  v.  Brant,  36  N.  J.  Eq.  116;  Beecher 

may  convey  to  his  wife,  or  to  her  v.  Wilson,  84  Va.  813,  6  S.  E.  209. 

nominee,  property  really  belonging  These  authorities,  as  appears  from 

to  her  the  title  to  which  he  has  taken  Tomlinson  v.  Matthews,  Seeders  v. 

in  his  own  name,  or  in  his  name  and  Allen,   and   other   cases,   generally 

hers  jointly,  as  e.  g.  where  the  money  turn  upon  the  wife's  holding  out 

to  pay  for  it  came  from  the  wife;  the  husband  as  owner.    See  ante, 

and  so  no  doubt  in  the  converse  p.  34,  and  note, 

case.     As  to  the  wife's  claim  see  Further  and  more  generally  see 

Besson    v.    Eveland,    supra;     City  Hoey    v.    Pierron,    67    Wis.    262 

National    Bank    v.    Hamilton,    34  (mortgage  by  husband  to  wife,  and 

N.  J.  Eq.  158;   Bancroft  v.  Curtis,  effect  of  a  statute  thereon);   Seits 

108  Mass.    47;  Van  Deuzer  v.  Pea-  v.  Mitchell,  94  U.  S.  582;   Paulk  v. 

cock,  11  Neb.  245  (to  wife's  nomi-  Cooke,  39  Conn.  566;  Rutherford  v. 

nees) ;  Converse  v.  Hartley,  31  Conn.  Chapman,  59  Ga.  177;    Booher  v. 

372  (joint  grantees) ;   Bremmerman  Worrill,  55  Ga.  332;   s.  c.  57  Ga. 

v.  Jennings,  101  Ind.  253  (same);  235. 

Taylor   v.    Duesterberg,    109   Ind.  As  to  moral  obligations  see  post, 

165;   Leonard  v.  Barnett,  70  Ind.  §9. 
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pay  for  it  will  not  make  the  wife  his  creditor,  so  as  to 
justify  him  in  making  a  conveyance  to  her  in  respect  of 
it,  against  his  own  creditors  '  or  to  enable  the  wife  to 
treat  as  invalid  any  conveyance  made  by  the  husband  to 
another.    On  the  other  hand  the  husband  may  be  creditor 


1Jaffrey  v.  McGough,  83  Ala. 
202;  Early  v.  Owens,  68  Ala.  171, 
overruling  Brevard  v.  Jones,  50  Ala. 
241  (see  Warren  v.  Jones,  68  Ala. 
449);  Boiling  v.  Jones,  67  Ala.  508; 
Coleman  v.  Smith,  55  Ala.  368; 
Anderson  v.  Anderson,  80  Ky.  638; 
Bayne  v.  State,  62  Md.  100;  Sloan 
v.  Tony,  78  Mo.  623.  See  chapter 
18,  §  7.  On  the  subject  of  Early  v. 
Owens,  supra,  the  husband's  rights 
to  rents  of  the  wife's  separate 
estate,  see  Booher  v.  Worrill,  55 
Ga.  332  (s.  c.  57  Ga.  235),  which 
seems  to  support  Brevard  v.  Jones. 

At  common  law  a  wife's  earnings 
would  of  course  belong  to  her  hus- 
band; and  this  will  be  true  still 
except  in  so  far  as  statute  has  made 
a  change.  Triplett  v.  Graham,  58 
Iowa,  135,  12  N.  W.  143.  A  gift 
may  however  be  made  to  the  wife 
as  a  reward  for  gratuitous  services 
rendered  by  her  to  a  third  person, 
as  e.  g.  to  her  father;  and  if  the  hus- 
band should  take  the  gift,  he  would 
be  bound  to  account  for  it,  and 
hence  could  make  it  good,  without 
danger  of  his  creditors.  Pattern  v. 
Conn,  114  Penn.  St.  183,  6  Atl. 
468.  Secus  (apart  from  statute)  if 
the  services  were  not  gratuitous. 
lb. 

In  some  states  the  statutes  have 
made  the  wife  a  feme  sole  for  all 
purposes  of  property  received  by 
her;  in  others  she  is  entitled  to  her 
earnings  only  when  made  in  some 
independent  business.     Triplett  v. 


Graham,  supra.  See  McAnally  v. 
O'Neal,  56  Ala.  299;  Glare  v. 
Blake,  56  Ala.  376;  McLemore  v. 
Nickolls,  37  Ala.  662;  Pinkston  v. 
McLemore,  31  Ala.  308.  But  the 
statutes  are  liberally  construed  in 
this  matter,  in  the  interest  of  the 
wife.  Darling  v.  Hurst,  39  Mich. 
765,  wife's  earnings  on  salary  in  a 
hospital;  Gilbert  v.  Glenny,  75 
Iowa,  513,  39  N.  W.  818,  wife  keep- 
ing boarders;  Mewhirter  v,  Hatten, 
42  Iowa,  288,  washing  wages;  Bart- 
lett  v.  Umfried,  94  Mo.  530,  keeping 
boarders,  and  washing  and  mending 
for  them,  with  the  husband's  con- 
sent; Kid  well  v.  Kirkpatrick,  70 
Mo.  214,  consent  of  husband; 
Coughlin  v.  Ryan,  43  Mo.  99,  same. 
Further  as  to  the  wife's  earnings, 
see  Bridgers  v.  Howell,  27  S.  Car. 
425;  Syme  v.  Riddle,  88  N.  Car. 
463. 

If  the  husband  give  property 
lawfully  to  his  wife,  and  after- 
wards convert  it  to  his  own  use,  the 
wife  is  within  the  protection  of  the 
statutes.  Whaun  v.  Atkinson,  84 
Ala.  592,  4  So.  681.  Or  he  may 
borrow  the  same  from  his  wife, 
creating  her  thereby  his  creditor 
under  the  statutes.  Savage  v. 
O'Neil,  44  N.  Y.  298. 

As  to  gifts  by  the  wife  to  the 
husband  see  Bailey  v.  Kansas  Co. 
32  Kans.  73;  Luers  v.  Brunjes,  34 
N.J.  Eq.  19  and  561;  Sloan  v. 
Tony,  78  Mo.  623;  Robinson  v. 
Brems,  90  111.  351. 
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of   the   wife,    under    the   statutes   against    fraudulent   con- 
veyances,1 

The  general  rule  stated  at  the  beginning  of  the  present 
section  applies  to  corporations  whose  contracts  may  for  some 
purpose  be  wanting  in  binding  force.  If  the  corporation  is 
not  so  disqualified  by  law  to  make  the  particular  contract  as 
to  render  the  contract  either  actually  illegal  or  void,  it  is  not 
for  the  other  party  to  set  up  any  defence  to  its  enforcement 
which  the  corporation  itself  might  make  if  sued  upon  the 
contract;'  unless  indeed  it  appeared  to  be  agreed  that  the 
other  party  might  avail  himself  of  any  want  of  power  or  of 
any  defective  execution  of  power  by  the  corporation.3  Hence 
it  would  not  be  ground  for  refusing  the  aid  of  the  court  be- 
fore judgment  (if  that  should  be  shown  to  be  necessary) 
that  the  defect  should  appear  upon  the  face  of  the  contract, 
unless  the  defect  were  vital  to  the  powers  of  the  corporation. 

§  8.  Voidable  Contracts. 
If  a  person's  demand,  not  having  been  reduced  to  judg- 
ment, appears  to  be  voidable  upon  its  face  or  upon  the  facts 
shown,  it  is  not  likely  that  a  court  would  treat  the  plaintiff 
as  a  creditor  within  the  meaning  of  the  statute,  upon  any 
footing  that  it  might  turn  out  at  the  trial  that  the  demand 


^Tyberandt  v.  Rancke,  96  111. 
71;  Tomlinson  v.  Matthews,  98  111. 
178. 

3Oregonian  Ry.  Co.  v.  Oregon 
Ry.  Co.  10  Sawy.  464  (where  this 
subject  was  much  considered;  the 
case  reversed  130  U.  S.  1,  but  not  on 
this  point,  the  contract  now  being 
deemed  void  on  both  sides  contrary 
to  the  view  of  the  lower  court)  ; 
Cowell  v.  Colorado  Springs  Co. 
100  U.  S.  61 ;  Close  v.  Glen  wood,  107 
U.  S.  466,  477;  Whitney  v.  Robin- 
son, 53  Wis.  309,  10  N.  W.  512; 
Black  River  R.  Co.  v.  Clarke,  25 
N.  Y.  208;  Eaton  v.  Aspinwall,  19 


N.  Y.  119;  Bigelow,  Estoppel,  465, 
466,  5th  ed.  and  many  cases  cited. 
Where  a  contract  with  a  corpora- 
tion is  void  on  the  part  of  the  corpo- 
ration, the  corporation  may  termi- 
nate it  after  having  acted  upon  it  as 
if  it  were  valid.  Oregon  Ry.  Co.  v. 
Oregonian  Ry.  Co.,  130  U.  S.  1. 
But  this  would  not,  it  seems,  put  an 
end  to  any  rights  it  had  already 
acquired  in  performing  the  contract; 
it  would  only  terminate  the  business 
for  the  future,  as  in  the  case  just 
cited. 

8  See  Lehman  v.  Warner,  61  Ala. 
455;    Bigelow,  Estoppel,  ut  supra. 
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was  really  enforceable.1  It  is  true  that  voidable  contracts 
are  for  certain  purposes  valid  until  properly  avoided;  but 
it  is  apprehended  that  interference  with  the  debtor's  dispo- 
sitions of  his  property  is  not  one  of  those  purposes.  The 
plaintiff  must  show  a  clear  presumptive  right  of  action  in 
force  against  the  alleged  debtor,  to  justify  the  court  in  grant- 
ing an  injunction  or  a  receiver  or  other  remedy  in  the  way 
of  restraint  upon  alienation,  or  in  any  other  way  treating 
him  as  a  creditor  for  the  purposes  of  the  statute  against 
fraudulent  conveyances.1 
It  may  be  however  that  a  demand  apparently  voidable  has 

1  As  to  cases  under  the  Statute  there  was  no  fraudulent  intent  to 

of  Limitations,  Statute  of  Frauds,  secure    his    property    against    the 

and  the  like,  see  ante,  pp.  142-144.  claims  of  creditors  ;  but  the  scheme 

3  Fuller  v.  Bean,  30  N.  H.  181  resorted  to  was  one  intended  for 
(note  for  price  of  intoxicating  liquor  protection  against  unjust  claimants, 
sold  in  -violation  of  law);  Edward  Now  it  must  be  conceded  that  a 
v.  McGee,  31  Miss.  143  (suit  barred  party  claiming  damages  for  the 
by  Statute  of  Limitations);  Baker  acts  of  another  must  be  regarded 
v.  Gilman,  52  Barb.  26,  37;  Towns-  in  law  as  much  the  creditor  of  that 
end  v.  Tuttle,  28  N.  J.  Eq.  449;  other  as  one  holding  his  bonds  or 
Bruggerman  v.  Hoerr,  7  Minn.  337.  other  promises  to  pay.  Every  per- 
[Hanson  v.  Power,  8  Dana  (Ky.)  son  having  a  legal  demand  against 
91.]  Of  course  a  demand  is  not  to  another  is  his  creditor,  whether 
be  treated  as  invalid  because  the  that  demand  is  one  sounding  in 
party  against  whom  it  runs  declares  damages  or  one  that  comes  under  a 
it  to  be  invalid.  'It  is  however  contract.  .  .  .  And  it  is  to  my 
urged  with  much  ingenuity  and  mind  equally  plain  that  the  ques- 
force,'  said  Christian,  J.  in  Harris  v.  tion  whether  the  demand  asserted 
Harris,  23  Gratt.  737,  764,  that  is  a  just  and  legal  one,  and  whether 
'  this  case  does  not  come  within  the  the  courts  and  juries  will  be  likely 
operation  of  the  Statute  of  Frauds  to  enforce  an  illegal  and  unjust 
[the  statute  against  fraudulent  con-  claim  is  not  for  the  party  himself  to 
veyances];  because  these  bonds  decide.  Nor  will  another  court, 
were  not  given  to  hinder  and  delay  passing  his  transactions,  in  trans- 
creditors,  but  only  to  protect  the  ferring  his  property  to  another 
defendant  against  the  assertion  of  to  protect  himself  against  such 
unjust  demands,  which  he  appre-  demands,  made  in  regular  legal 
hended  might  be  recovered  against  proceedings,  inquire  whether  his 
him  because  of  the  "unfavorable  apprehensions  were  justified  or 
and  unjust  constitution  of  courts  whether  the  suits  pending  against 
and  juries  at  that  time  "  [just  after  him  were  proper  suits.' 
the  dose  of  the  rebellion];    that        Of  course  one  who  has  consented 
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by  the  conduct  of  the  debtor  become  binding;  if  that  can  be 
shown,  the  plaintiff  will  of  course  be  a  creditor.  The  very 
fact  that  the  other  party  had  made,  or  was  about  making, 
a  conveyance  (not  as  a  preference)  for  the  purpose  of  de- 
feating the  demand,  might  perhaps  be  considered  upon  the 
question  whether  the  contract  had  become  validated.  How- 
ever the  fact  could  not  be  strong  evidence;  it  would  only 
indicate  the  party's  fears;  of  itself  it  could  not  be  considered 
sufficient.  But  to  validate  the  contract  it  would  not  be 
necessary  for  the  plaintiff  to  show  that  the  other  party  had 
ratified  it.  If  a  party  entitled  to  rescind  an  undertaking  of 
his  should  put  it  out  of  his  own  power  to  make  restoration 
of  anything  which  he  may  have  received,  not  being  money 
or  property  having  no  '  ear-mark  '  to  identify  it,  by  disposing 
of  it  before  knowing  the  facts  invalidating  the  contract,  the 
one  in  whose  favor  the  undertaking  ran  would  be  a  creditor 
for  any  balance  due  after  deducting  the  loss  suffered  by  the 
debtor.  Still  one  who  comes  with  a  demand  which  in  itself 
appears  to  be  voidable  will  not  be  likely  to  obtain  the  aid  of 
the  court  out  of  the  usual  way,  unless  his  showing  of  the 
need  of  relief  is  most  persuasive,  even  when  it  is  clear  that 
the  demand  has  been  validated  by  matter  subsequent;  '  he 
who  comes  into  equity  must  come  with  clean  hands.1 

§  9.  Moral  Obligations. 
There  are  some  few  cases  in  which  it  has  been  held  that 

to  an  unlawful  act  cannot,  in  ordi-  son  v.  Minor,  101  111.  550.  But  this 
nary  cases,  make  that  the  basis  of  a  will  not  apply  to  certain  exceptions 
claim,  so  as  to  bring  one  within  the  to  the  rule  against  contribution 
designation  of  '  creditors  and  between  wrong-doers;  as  where  the 
others; '  as  e.  g.  in  the  case  of  a  person  seeking  contribution  did 
woman  who,  being  above  the  age  of  not  know  of  the  nature  of  the  act 
consent,  has  consented  to  illicit  done  at  the  instance  of  another, 
intercourse,  not  under  promise  of  for  which  damages  have  been  re- 
marriage, the  illicit  intercourse  covered  against  him,  or  where  the 
not  being  a  lawful  consideration  to  act  was  done  under  compulsion  or 
support  a  conveyance  to  her.   Jack-  duress. 
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one  may  be  a  creditor  in  virtue  of  a  moral  obligation,  where 
that  is  very  strong,  being  perhaps  of  the  nature  and  but  little 
short  of  a  legal  obligation.0  In  an  Iowa  case  *  it  appeared 
that  S  had  died  seised  of  a  large  tract  of  land,  which  was 
heavily  encumbered.  About  a  third  of  the  tract  was  set 
off  to  the  widow,  which  included  the  subject  of  the  suit. 
Nearly  all  of  this  was  occupied  as  homestead,  and  should 
have  been  set  out  to  the  widow  as  subject  to  pro  rata  pri- 
mary liability  with  the  rest; 2  but  by  mistake  it  was  set  out 
as  subject  only  to  secondary  liability,  thus  leaving  the  tract 
which  went  to  the  heirs  to  be  wholly  exhausted  first  in  pay- 
ment of  the  encumbrance,  a  consequence  which  in  fact  fol- 
lowed. The  widow  having  afterwards  been  advised  of  the 
law,3  conveyed  to  the  heirs  enougji  to  make  them  good,  thus 
putting  all  parties  on  an  equality;  and  this  conveyance  was 
sustained  against  her  creditors.  '  No  person/  it  was  said, 
is  bound  to  hold  for  his  creditors  what  in  good  morals  does 
not  belong  to  him/  The  same  doctrine  has  been  held  of 
the  obligation  felt  and  acted  upon  by  a  man  to  bear  the  ex- 
pense of  the  support  and  education  of  his  children  begotten 
in  illicit  intercourse,  though  he  may  not  have  been  legally 
bound  to  bear  it.4 

1  Cottrel  v.  Smith,  63  Iowa,  181,  4  Wait  v.  Day,  4  Denio,  439.    See 

18  N.  W.  865.  also  Fellows  v.  Emperor,  13  Barb. 

3  Trowbridge  v.  Sypher,  55  Iowa,  97.     In  the  first  of  these  cases  a 

352,  7  N.  W.  567.  rather  broad  doctrine  was  laid  down: 

8  As  laid  down  in  Trowbridge  v.  *  Where  there  is,'  it  was  said,  '  an 

Sypher,  supra,  which  was'  decided  existing  obligation,  either  legal  or 

after  the  tract  had  been  laid  off  to  moral,  to  pay  so  much  money,  and 

the  widow  in  the  manner  stated  in  the  payment  is  not  made  with  any 

the  text.  reference    to    the    future,    nor    by 

a  It  is  to  be  noted  that  the  cases  cited  merely  decide  that  such  moral 
obligations  are  sufficient  to  support  a  conveyance.  They  do  not  go  to  the 
extent  of  affirming  that  one  having  such  a  claim  is  a  creditor  who  could 
object  to  a  voluntary  conveyance,  and  it  is  clear  that  one  who  has  no 
claim  which  he  could  enforce  in  a  court  of  law  or  equity  has  no  right  to 
interfere  with  the  disposition  of  the  grantor's  property.  For  further  dis- 
cussion of  such  claims  as  consideration  for  a  conveyance,  see  c.  XVIII. 
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To  this  same  principle,  so  far  as  it  is  sound,  belong  pos- 
sibly cases  referred  to  at  the  close  of  the  preceding  chapter, 
of  foregoing  certain  defences  or  rights  of  a  purely  personal 
nature,  and  so  treating  the  holders  of  them  as  creditors.1 
But  the  principle  is  to  be  taken  at  best  within  the  narrowest 
limits.  It  would  not  apply  to  past  considerations,  even 
though  these  might  at  the  time  have  become  the  basis  of  a 
valid  credit.3  Nor  would  it  apply  in  favor  of  persons  who,  by 
intermeddling  in  the  affairs  of  others  and  making  payments 
of  debt  without  authority,  claim  to  have  become  creditors.3 

§  10.  Voluntary  Obligations. 
Even  an  obligee  in  a  voluntary  sealed  obligation  may  be 
a  creditor.4  Thus  in  the  case  cited  a  father  had  given  a  post 
obit  bond  for  securing  to  his  daughter-in-law  a  certain  an- 
nuity for  her  life;  after  which  he  made  a  voluntary  settle- 
ment of  nearly  all  his  property,  to  take  effect  from  his  death, 
in  favor  of  others,  and  died  leaving  insufficient  means  to 
pay  the  annuity.  The  settlement  was  held  void  against  the 
daughter-in-law,  and  that  in   a  suit  in  equity.3    Indeed  this 

way  of  mere  gratuity,  the  case  is  estate,  to  which  he  was  entitled  by 

not   within    the   mischief    against  law,  invalid  against  creditors.  Ante, 

which  the  Legislature  intended  to  pp.  134,  177,  notes, 
provide.''    The  case   itself   should         *  Means  v.  Hicks,  65  Ala.  241. 

be  compared  with  Potter  v.  Gracie,  See  Mulholland  v.  McLane,  64  Md. 

58  Ala.  303,  apparently  inconsistent  455.       The   authority  of   the  law 
with  it.  to  incur  expense  would  make  the 

1  Ante,  p.  142.    See  also  Spencer  party  a  creditor. 

v.  Ayrault,  10  N.  Y.  202,  referred  4  Adames  v.  Hallett,  L.  R.  6  Eq. 

to  ante,  p.  134;  Davis  v.  Lumpkin,  468. 

57  Miss.  506;    Hubbard  v.  Allen,  *  Giffard,  V.  C.   (after  deciding 

59  Ala.  283.  that  the  fact  that  the  bond  was 
3  Post,  chapter  18,  §  7.    See  also  payable  after  death  was  immate- 

Sloan  v.  Tony,  78  Mo.  623;   Luers  rial) :     '  Then    does    it    make    the 

v.  Brunjes,  34  N.  J.  Eq.  19  and  561 ;  slightest  difference,  as  regards  the 

Early  v.  Owens,  68  Ala.  171,  con-  statute  of  Elisabeth,  that  this  is  a 

veyance  by  husband  in  '  considera-  voluntary  debt  and  not  a  debt  for 

tion  '  of  the  use  of  rents  and  profits  value?    I  apprehend  when  you  con- 

of    the    wife's    statutory    separate  sider  that  statute  in  a  suit  of  this 
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doctrine  is  held  to  apply  to  a  like  obligation  inter  vivos  in  a 
contest  with  creditors  becoming  such  after  breach  of  con- 
dition. Thus  a  father,  wealthy  and  unembarrassed,  had  given 
a  bond  to  his  daughter  for  a  sum  payable  on  her  marriage, 
without  fraudulent  intent.  Afterwards  having  become  em- 
barrassed, the  father  conveyed  property  to  his  daughter,  who 
meantime  had  married,  to  be  applied  in  discharge  of  the  ob- 
ligation of  the  bond;  and  the  deed  was  sustained  against 
creditors.  And  it  was  declared  that  equity  would  give  no 
relief  in  such  a  case.1  The  bond  was  held  not  to  have  been 
given  in  consideration  of  marriage,  and  was  accordingly  treated 
as  voluntary.3 

This  being  the  law,  it  follows  a  fortiori,  that  if  on  arrears 
of  payments  due  under  the  voluntary  obligation,  a  new  obli- 
gation for  such  arrears  should  be  given,  the  obligee  would  be  a 
creditor;  for  now,  it  is  held,  the  new  obligation  is  to  be  con- 


description  you  look  at  what  the 
legal  rights  of  the  parties  are;  and 
beyond  all  doubt  in  a  court  of  law 
a  debt  of  this  kind  would  be  a  per- 
fectly good  debt,  and  the  creditor 
would  be,  to  all  intents  and  purposes, 
a  perfectly  good  creditor,  and  consti- 
tuted a  creditor  by  an  act  inter 
vivos.  If  that  is  his  position  in  a 
court  of  law,  I  am  at  a  loss  to  see 
why,  as  regards  a  voluntary  settle- 
ment under  the  statute  of  Elizabeth, 
his  legal  rights  should  not  be  given 
to  him  in  this  court.'  See  Fletcher 
v.  Fletcher,  4  Hare,  67,  74,  quoted 
infra,  p.  186,  note. 

*  Welles  v.  Cole,  6  Gratt.  645. 

3  A  voluntary  bond  may,  by 
reason  of  matter  ex  post  facto, 
cease  to  be  voluntary;  as  where 
a  father  gives  a  voluntary  bond 
to  his  son  which  becomes  the  con- 
sideration of  his  marriage  and  a 
marriage  settlement,  with  the 
father's  privity.  -Payne  v.  Mortimer, 


1  Giff.  118,  on  authority  of  George  v. 
Milbanke,  9  Ves.  190,  195.  In  re- 
gard to  the  question,  which  is  not 
to  be  confused  with  this  one, 
whether  an  obligation  has  been  exe- 
cuted on  consideration  of  marriage 
see  Welles  v.  Cole,  supra.  And 
see  Goldicutt  v.  Townsend,  28 
Beav.  445,  451,  that  a  voluntary 
promise,  made  before  marriage, 
on  the  faith  of  which  no  act  is 
done  before  the  marriage,  but  after 
the  marriage  a  settlement  is  made 
in  accordance  with  the  promise, 
does  not  thereby  become  a  promise 
made  for  value;  declaring  Dundas 
v.  Dutens,  2  Cox,  235,  overruled 
upon  that  point.  To  the  same  ef- 
fect, Tweddle  v.  Atkinson,  1  Best 
&  S.  393.  See  as  to  Dundas  v. 
Dutens,  Warden  v.  Jones,  2  De  G. 
&  J.  76;  Lassence  v.  Tierney,  1 
Macn.  &  G.  551,  distinguishing 
Hammersley  v.  De  Biel,  12  Clark  & 
F.  45.    Ante,  p.  144;  chap.  18,  §  7. 
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sidered  as  founded  upon  value  and  is  not  voluntary.    Thus  in 

a  case  *  before  Lord  Hardwicke  it  appeared  that  A  had  granted 

two  annuities  to  B,  one  of  them  being  purely  voluntary,  the 

other  being  in  part  for    arrears    which  had  accrued  on  the 

first,  and  in  part  for  another  consideration  deemed  valuable. 

In  a  contest  between  B  and  bond  creditors  of  A,  it  was  held 

that  B  should  have  priority.     And  the  doctrine  of  this  case 

was  reaffirmed  by  Sir  Wm.  Grant.'     It  follows  that  B  would 

be  a  creditor  within  the  statute  of  13th  Elizabeth  and  the 

like  statutes  in  this  country.8 

The  same  rule  applies  to  voluntary  covenants  4  performable 

during  life  or  afterwards,6  and  apparently  to  all  voluntary 

sealed  undertakings  6  enforceable    against  the  maker.7    The 

1  Stiles  v.  Attorney-Gen.  2  Atk. 
152. 

3  Gilham  v.  Locke,  9  Ves.  613. 

3  Lord  Hardwicke:  '  Though  the 
grant  of  the  first  annuity  may  be 
voluntary,  taken  singly,  yet  the 
recital  in  the  second  will  alter  the 
nature  of  it  and  turn  it  into  a  valu- 
able consideration;  for  as  there  were 
arrears  on  the  first,  there  is  no 
doubt  that  this  was  a  just  and 
lawful  debt,  and  the  promise  not 
to  sue  for  these  arrears  was  a  good 
consideration,  and  from  that  time 
the  first  annuity  ceased  to  be  a  vol- 
untary grant.'  There  was  no  actual 
promise  not  to  sue,  so  far  as  the 
report  shows;  it  was  only  a  pre- 
sumption. See  Welles  v.  Cole,  6 
Gratt.  645,  657,  658. 

4  Fletcher  v.  Fletcher,  4  Hare, 
67;  Alexander  v.  Brarne,  19  Beav. 
436;  s.  c.  on  appeal,  7  De  G.  M.  & 
G.  525;  Lomas  v.  Wright,  2  Mylne 
&  K.  769;  May,  Fraudulent  Con- 
veyances, 167,  2d  ed.  See  Watson 
v.  Parker,  6  Beav.  283.  'The 
covenantor  is  liable  at  law,  and  the 
court  is  not  called  upon  to  do  any 


act  to  perfect  it.'  Wigram,  V.  C. 
in  Fletcher  v.  Fletcher,  supra,  at  p. 
74.  See  also  Williamson  v.  Codring- 
ton,  1  Ves.  511,  514. 

6  Alexander  v.  Brame,  supra. 

6  See  Markwell  v.  Markwell,  34 
Beav.  12;  Cox  v.  Barnard,  8  Hare, 
310;  Williamson  v.  Codrington,  1 
Ves.  511,  514;  May,  ut  supra. 

7  If  the  undertaking  is  not  en- 
forceable against  the  maker,  or 
against  his  representative,  the 
donee  is  not  a  creditor.  Thus  in  the 
common  case  of  a  man's  giving  his 
own  promissory  note  to  another 
without  consideration,  whether  pay- 
able before  or  after  his  death,  that 
will  not  make  the  donee  a  creditor 
either  of  the  maker  or  of  his  estate. 
Holliday  v.  Atkinson,  2  Barn.  & 
C.  501;  Dawson  v.  Kearton,  3 
Smale  &  G.  187;  Burkitt  v.  Ran- 
som, 2  Colly.  395;  Jefferys  v.  Jef- 
ferys,  1  Craig.  &  P.  138,  141;  Hollo- 
way  v.  Headington,  8  Sim.  325 
Parish  v.  Stone,  14  Pick.  198 
Loring  v.  Sumner,  23  Pick.  98 
Carr  v.  Silloway,  111  Mass.  24 
Warren  v.  Durfee,  126  Mass.  338, 
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ground  upon  which  the  law  proceeds  is  that  a  contract  under 
seal  is  enforceable  regardless  of  consideration.  '  Any  volun- 
tary bond  is  good  against  an  executor  or  administrator,  unless 

distinguishing  Worth  v.  Case,  42  note  has  paid  interest  upon  it,  and 
N.  Y.  362,  on  the  ground  that  in  then  has  renewed  it,  the  renewal 
this  latter  case  there  was  the  valu-  note  may  be  treated  as  good  against 
able  consideration  of  services  not  legatees  of  the  maker,  though  not 
paid  for;  Whitaker  v,  Whitaker,  52  against  his  creditors.  Dawson  v. 
N.  Y.  368;  Dodge  v.  Pond,  23  N.  Y.  Kearton,  3  Smale  &  G.  187.  But 
69;  Harris  v.  Clark,  3  Comst.  93;  see  Copp  v.  Sawyer,  6  N.  H. 
Craig  v.  Craig,  3  Barb.  Ch.  76;  Flint  386;  Hill  v.  Buckminster,  5  Pick, 
o.  Pattee,  33  N.  H.  520;  Raymond    391. 

v.  Sellick,  10  Conn.  480;  Smith  v.  And  if  it  appear  that  a  testator 
Kittridge,  21  Vt.  238.  Three  judges  has  duly  made  the  payee  of  the  tes- 
chssented  in  Worth  v.  Case,  supra,  tator's  note  a  legatee,  however  in- 
Formerry  a  different  doctrine  was  artificially,  in  respect  of  the  sum 
laid  down.  See  among  other  cases  payable  by  the  note,  then  such 
Ellis  v.  Nimmo,  Lloyd  &  G.  333,  payee-legatee  becomes,  where  credi- 
and  Bunn  v.  Winthrop,  1  Johns.  Ch.  tors  are  not  concerned,  entitled  to 
329,  336.  See  also  Whitaker  v.  payment  out  of  the  estate,  —  under 
Whitaker,  supra,  at  pp.  371,  372;  the  will,  not  in  virtue  of  the  note. 
8toryf  Equity,  §§433,  987.'  Loring  v.  Sumner,  23  Pick.  98.    Mor- 

The  donee  could  not  claim  by  way  ton,  J.  at  p.  102:  '  A  person  may,  by 
of  a  donatio  mortis  causa,  for  his  will,  revive  a  note  barred  by  the 
that,  like  an  ordinary  gift,  requires  Statute  of  Limitations,  or  give 
delivery  of  the  property;  and  the  effect  to  an  invalid  instrument. 
delivery  of  one's  own  promissory  There  are  several  cases  to  this  effect 
note  is  no  more  than  delivery  of  a  in  Vesey's  Reports.  "  I  will  that 
chose  in  action.  Pearson  v.  Pear-  a  certain  note  be  paid,"  or  "  that  a 
son,  7  Johns.  26;  Fink  v.  Fox,  18  certain  promise  be  performed/' 
Johns.  145;  Harris  v.  Clark,  3  would  be  a  valid  legacy  of  the 
Comst.  93  (overruling  Wright  v.  amount  of  the  note  or  of  the  thing 
Wright,  1  Cowen,  598);  Whitaker  promised  to  be  done,  although  the 
v.  Whitaker,  52  N.  Y.  368,  371;  note  or  promise  were  invalid.  It* 
Can-  v.  Silloway,  111  Mass.  24;  Flint  seems  to  us  that  the  language  of 
v.  Pattee,  supra;  Smith  v.  Kittridge,  this  will  is  equivalent  to  saying, 
supra.  Nor  where  the  intestate  "  I  will  that  this  note  of  $1000 
delivered  his  note  to  a  third  person,  given  to  Nathaniel  Loring  junior, 
to  be  given  to  the  payee  after  be  paid."  And  we  can  entertain 
his  death,  could  the  instructions  no  doubt  that  such  would  be  a  valid 
of  the  maker  be  enforced  as  a  dec-  legacy.  See  Bibin  v.  Walker,  Ambl. 
laration  of  trust.  Can*  v.  Silloway,  661.'  But  of  course  this  would  not 
supra.  make  the  payee-legatee  a  '  creditor  ' 

But  it  is  said  that  where  the    in  a  contest  with  actual  creditors 
maker  of  a  voluntary  promissory    of  the  testator. 
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some  creditor  be  thereby  deprived  of  his  debt/  1  But  as  the 
qualification  indicates,  the  rule  proceeds  upon  the  supposition 
that  the  gift  itself  is  not  in  fraud  of  creditors,  as  e.  g.  it  would 
be  in  case  of  the  inability  of  the  giver  to  make  it  in  justice 
to  his  creditors.  If  the  gift  could  not  be  made  without  de- 
feating creditors,  it  will  be  obnoxious  to  the  statutes  though 
it  take  the  form  of  a  sealed  agreement; 2  no  presumption  of 
consideration  would  be  conclusive  in  such  a  case. 

§  11.  Lien  Creditors. 
Lien  creditors  have,  as  regards  future  conveyances,  no 
need  of  the  statutes  against  fraudulent  conveyances,  for  all 
conveyances  made  after  the  lien  has  attached  are  subject  to 
it.  It  is  said  accordingly,  in  England,  and  it  is  held  in  some 
of  our  states,  that  lien  creditors  are  not  within  the  statutes.8 
If  however  the  property  covered  by  the  lien  is  not  sufficient 
for  the  debt,  then  the  lien  creditor,  in  respect  of  the  deficiency, 
clearly  falls  within  the  designation  of  '  creditors  and  others; ' 4 
and  the  same  would  be  true,  it  seems,  if  the  lien  should  be 
released.5  Nor  does  the  rule  that  lien  creditors  are  not 
intended  mean  that  such  a  creditor  will  not  be  protected 
against  acts  like  waste.6 

1  Lord  Hardwicke,  in  Lechmere  Zuver  v.  Clark,  104  Penn.  St.  222. 

v.  Carlisle,   3   P.    Wms.   211,  222.  As  to  the  consequences  of  this  see 

See  Welles   v>  Cole,  6  Gratt.   645,  chapter  16,  towards  the  end. 
654.  4  Harman  v.  Richards,  10  Hare, 

3  Cases  last  cited;    Goldicutt  v.  81,  mortgagee  in  a  case  of  deficiency 

Townsend,  28  Beav.  445;  Lomas  v.  proceeding  against  an  alleged  volun- 

Wright,  2  Mylne  &  K.  769;    Ex  tary  conveyance, 
parte  Spurrier,  Mont.  246;    Faire-         5  In  Massachusetts  if  a  mortgagee 

beard  v.  Bowers,  Prec.  Ch.  17;  s.  c.  (at  least  of  goods)  attach  the  mort- 

2  Vern.  202;  May,  ut  supra.  gaged    property,    he    waives    his 

3  May,  Fraudulent  Conveyances,  mortgage.     Evans  v.  Warren,  122 

163,  2d  ed.;  Fordyce  v.  Hicks,  76  Mass.  303.    That  is  hard  to  under- 

Iowa,  41,  44,  40  N.  W.  79;   Smith  stand;    but  the  mortgagee  would 

v.  Grimes,  43  Iowa,  356;    Witmer's  probably     become     a     '  creditor  ' 

Appeal,    45    Penn.    St.    455,    463;  thereby  within  the  meaning  of  13 

Haak's  Appeal,  100  Penn.  St.  59;  Eli*,  c.  5. 
Armington  t>.   Rau,  ib.   165,   168;         6  Witman's  Appeal,  supra. 
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§  12.  Remaindermen, 

Remaindermen  may  come  within  the  designation  of  '  credi- 
tors and  others; '  and  this  too  whether  the  property  is  realty 
or  personalty.  Thus  if  the  life  tenant  of  land  commit  or 
wrongfully  suffer  waste,  the  remainderman  will  have  a  claim 
under  which  he  can  upon  occasion  invoke  the  protection  of 
the  statute  against  fraudulent  conveyances.1  So  where  per- 
sonalty is  invested  for  A  for  life,  and  thereafter  for  B,  B 
comes  within  the  meaning  of  the  statute  and  is  entitled  to 
the  benefit  provided  for  by  it.3 

§  13.  Creditors  bt  Representation. 

There  is  some  want  of  harmony  among  the  authorities  in 
regard  to  the  position  of  a  legal  representative  of  the  debtor, 
or  of  one  who  takes  his  estate  lo\  others,  —  administrator, 
executor,  assignee,  trustee,  receiver,  or  the  like;  does  such 
person  come  within  the  designation  of  '  creditors  and  others '  ? 
This  is  largely  a  matter  of  special  statute;  for  certain  pur- 
poses, as  e.  g.  administration  in  bankruptcy,  it  is  entirely  a 
question  of  the  bankruptcy  law  whether  such  person  can  be 
treated,  and  how  far  he  can  be  treated,  as  a  creditor,8  —  but 
that  is  a  matter  of  a  different  kind  of  statute  altogether  from 
the  statute  of  Elizabeth  and  its  counterparts  in  this  country. 

It  would  doubtless  be  held  by  most  courts,  in  the  absence 
of  statute  to  the  contrary,  that  an  assignee  or  a  trustee  of 
the  debtor  in  a  conveyance  for  the  benefit  of  creditors  in 
general  or  particular  creditors  would  fall  within  the  desig- 

1  See  Witmer's  Appeal,  45  Penn.  Conveyances,  170,  2d  ed.;  1  Geo. 
St.  455,  463,  ante,  p.  160,  note.  4,  c.  119,  §  7;  32  and  33  Vict.  c.  71, 

2  Soden  v.  Soden,  34  N.  J.  Eq.  §§  14,  et  seq.;  46  and  47  Vict.  c.  52; 
115.  §§  56,  57;   Ware  v.  Gardner,  L.  R. 

3  The  law  of  England  makes  an  7  Eq.  317;  Doe  d.  Grimsby  v.  Ball, 
assignee  or  a  trustee  in  bankruptcy  11  Mees.  &  W.  531;  Anderson  v. 
a  creditor,  representing  the  creditors  Maltby,  2  Ves.  jr.  244,  255;  Tarle- 
for  all  purposes.    May,  Fraudulent  ton  v.  Liddell,  17  Q.  B.  390. 
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nation  of  our  statutes.1  a  The  only  statutes  perhaps  which 
could  prevent  this  are  the  special  statutes  which  govern 
assignments  in  pais;  and  these  in  general  concern  only  cer- 
tain assignments  of  the  kind.3    In  regard  to  receivers  too, 

1  Holmes  v.  Penney,  3  Kay  &  J.  one  of  the  debtor's  creditors  for 
90;  Root  v.  Potter,  59  Mich.  498,  interfering  with  the  property 
26  N.  W.  682;  Harriman  v.  Hart,  bought,  in  the  hands  of  such  pur- 
55  Mich.  64,  20  N.  W.  792;  Mo-  chaser,  after  the  debtor  lias  gone 
Master  v.  Campbell,  41  Mich.  513,  into  bankruptcy  and  an  assignee 
2  N.  W.  836;  Robinson  v.  Bliss,  has  been  appointed.  Poinroy  v. 
121  Mass.  428;  Cooper  v.  Perdue,  Lyman,  10  Allen,  468. 
114  Ind.  207,  16  N.  £.  140.  And  3  It  is  held  in  some  states  that 
the  assignee  has  the  right  to  elect  such  assignee  can  only  avoid  con- 
to  affirm  or  avoid  the  debtor's  con-  veyances  which  his  assignor  could 
veyanoes  in  fraud  of  his  creditors,  avoid.  Pillsbury  v.  Kingon,  31 
Freeland  t>.  Freeland,  102  Mass.  475.  N.  J.  619;  Roan  v.  Winn,  93  Mo. 
A  purchaser  from  a  debtor  can  main-  503,  4  S.  W.  736. 
tain  an  action  for  damages  against 

a  In  several  states  it  is  held  that  an  assignee  cannot  set  aside  the  fraud- 
ulent conveyance  of  his  assignor.  Fouche  v.  Brower,  74  Ga.  251 ;  Jacobs  v. 
Ervin,  9  Or.  52;  Dittman  v.  Weiss,  87  Tex.  620,  30  S.  W.  863;  Mansfield 
v.  Bank,  5  Wash.  665,  32  Pac.  789,  999.  An  assignee  under  a  statutory 
assignment,  being  on  a  better  footing  than  a  voluntary  assignee,  can  as  a 
rule  set  aside  a  fraudulent  conveyance,  and  the  same  is  true  of  a  trustee 
in  bankruptcy.  Hubbard  v.  Tod,  171  U.  S.  474,  498;  Taylor  v.  Lauer, 
127  N.  C.  157,  37  S.  E.  197;  Cox  v.  Wall,  132  N.  C.  730,  44  S.  E.  635.  The 
power  of  an  assignee  in  such  a  case  depends  somewhat  on  the  wording  of 
the  statute.  Dittman  v.  Weiss,  supra;  Mansfield  v.  Bank,  supra.  See 
further  p.  427.  Even  when  statute  provides  that  the  assignee  shall  pro- 
ceed, an  individual  creditor  may  take  action,  if  there  be  fraud  or  collusion 
on  the  part  of  the  assignee.  Fidelity  Bank  v.  Adams,  38  Wash.  75,  80 
Pac.  284.  Cf .  Flynn  v.  Flynn,  183  Mass.  365, 67  N.  E.  614.  In  Quinnipiac 
Brewing  Co.  v.  Fitzgibbons,  71  Conn.  80,  40  Atl.  313,  it  was  said  that  if  the 
trustee  in  insolvency  fails  to  proceed,  any  creditor  may  do  so.  The  United 
States  Bankruptcy  Law  provides  for  the  setting  aside  of  fraudulent  con- 
veyances. Sec.  67  e;  Am.  1903,  sec.  16.  But,  in  the  state  courts  at  least, 
he  may  set  aside  a  conveyance  made  previously  to  the  four  months'  period 
specified  in  this  section.  Hunt  v.  Doyal,  128  Ga.  416,  57  S.  E.  489.  It 
has  been  held  that  a  state  statute  making  a  conveyance  void  against 
an  assignee,  eo  nomine,  does  not  make  it  void  against  a  trustee  in  bank- 
ruptcy. In  re  Loveland,  155  Fed.  838.  Failure  to  record,  which,  under 
statute,  does  not  make  a  mortgage  of  personal  property  void  between  the 
parties  or  as  against  general  creditors,  does  not  invalidate  the  transaction 
as  against  the  trustee  in  bankruptcy.  E.  Eppstein  &  Co.  v.  Wilson*  14 
Fed.  197.    See  also  In  re  Great  Western  Mfg.  Co.,  152  Fed.  123. 
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most  courts  would  hold,  it  is  conceived,  that  they  fall  within 
the  designation  of  '  creditors  and  others '  of  the  statutes 
against  fraudulent  conveyances,  when  not  affected  by  other 
legislation.1  Of  administrators  and  executors  it  is  perhaps 
more  generally  laid  down  that  they  occupy  the  double  capa- 
city of  representatives  of  the  deceased  debtor  and  also  of 
his  creditors,  and  in  the  latter  position  they  are  within  the 
statutes  in  question;3  but  in  many  states  the  contrary  is 


1  Filley  v.  King,  49  Conn.  211; 
Greene  v.  Sprague  Manuf.  Co.  52 
Conn.  335;  Bassett  v.  McKenna,  ib. 
437;  Harriman  v.  Hart,  55  Mich.  64 
(receiver  acting  in  place  of  assignee), 
20  N.  W.  792;  Dunham  v.  Byrnes, 
36  Minn.  106,  30  N.  W.  402,  citing 
Porter  v.  Williams,  9  N.  Y.  142; 
Wright  v.  Nostrand,  94  N.  Y.  31, 
42;  Barker  v.  Dayton,  28  Wis.  367, 
and  other  cases.  [Pender  v.  Mallett, 
123  N.  C.  57,  31  S.  E.  351;  Wash- 
ington  Co.  v.  Sprague  Co.,  19  Wash. 
165,  52  Pac.  1067.] 

Contra  formerly  in  New  Jersey. 
Tfiggina  v.  GUlesheimer,  26  N.  J.  Eq. 
306.  Now  see  Miller  v.  Mackenzie, 
29  N.  J.  Eq.  291;  Smith  t>.  Wood, 
42  N.  J.  Eq.  563,  7  Atl.  881;  Moore 
v.  Williamson,  44  N.  J.  Eq.  496,  15 
Ail.  587.  If  the  assignee  or  trustee 
refuse  to  proceed,  creditors  may 
act.  See  Filley  v.  King,  49  Conn. 
211.  Further  as  to  assignees  and 
trustees,  see  chapter  18,  §  3;  as  to 
assignees  for  value  see  chapter  18, 

§4. 

2  Bate  v.  Graham,  11  N.  Y.  237; 
Babcock  v.  Booth,  2  Hill,  181; 
Frost  v.  Libbey,  79  Maine,  56,  8 
Atl.  149;  Fraser  v.  Passage,  63  Mich. 
551;  Smith  v.  Grim,  26  Penn.  St. 
©5;  Bouslough  v.  Bouslough,  68 
Peon.  St.  495;  Wheeler  v.  Single, 
62  Wis.  380,  22  N.  W.  569;  Forni- 


quet  v.  Forstall,  34  Miss.  87;  Martin 
v.  Bolton,  75  Ind.  295;  Parker  v. 
Flagg,  127  Mass.  28  (executor) 
Putney  v.  Fletcher,  148  Mass.  247 
Welsh  v.  Welsh,  105  Mass.  229 
Chase  v.  Redding,  13  Gray,  418 
Bassett  v.  McKenna,  52  Conn.  437 
Mesmer  v.  Jenkins,  61  Cal.  151 
Kelly  v.  Murphy,  70  Cal.  560,  12 
Pac.  467  (executrix).  See  also  Van 
Dyke  v.  Van  Dyke,  31  N.  J.  Eq.  176. 
[Andrus  v.  Doolittle,  11  Conn.  283; 
Central  Bank  v.  Hume,  3  Mackey 
(D.  C.)  360;  Galentine  v.  Wood,  137 
Ind.  532,  35  N.  E.  101;  Cooley  v. 
Brown,  30  la.  470;  Smith  v.  Pollard, 
4  B.  Mon.  (Ky.)  66;  Brown  t>. 
Whitman,  71  Me.  65;  Heed  v.  Jour* 
don,  109  Mich.  128,  66  N.  W.  947; 
Jackson  v.  Curtis,  63  N.  H.  312; 
Kilbourn  v.  Fay,  29  O.  St.  264; 
Martin  v.  Crosby,  11  Lea  (Tenn.) 
198.  In  some  of  the  above  states, 
this  authority  has  been  given  by 
statute.  See  also  lawyer  v.  Metters, 
133  Wis.  350,  113  N.  W.  682,  over- 
ruling limitation  in  Ecklor  v.  Wol- 
cott,  115  Wis.  19,  90  N.  W.  1081.] 
If  however  the  personal  representa- 
tive refuse  to  take  the  proper  steps 
against  a  fraudulent  conveyance  of 
the  intestate,  a  creditor  may  act. 
Bate  v.  Graham,  11  N.  Y.  237; 
Frost  v.  Libbey,79  Me.  56,  8  Atl.  149. 
[Farmers'    Bank    v.  Thomson,  74 
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held.1  It  has  even  been  declared  that  the  debtor  himself  may 
disaffirm  his  fraudulent  conveyance  against  a  participating 
grantee  and  then  recover  back  the  property  or  its  value  of 
the  benefit  of  his  creditors; 2  but  that  is  virtually  holding 
that  a  man  may  be  his  own  assignee,  which  is  rather  dan- 
gerous doctrine. 

§  14.   Fraud  inter  Alios. 
Creditors  of  one  man  cannot  attack,  as  fraudulent,  trans- 
fers by  another  from  whom  the  former  has  claimed.    Thus  a 
sheriff,  defending  a  levy  of  property  as  the  property  of  A,  can- 
not show  that  B,  under  whom  A  claims,  had  conveyed  the 

Vt.  442,  52  AH.  961  (in  this  case  mander,  71  Texas,  603,  9  S.  W. 
the  administrator  was  the  alleged  608;  Boggs  v.  McCoy,  15  W.  Va. 
fraudulent  grantee.)  The  property,  344;  Crawford  v.  Lehr,  20  Kans. 
when  recovered  in  such  a  proceed-  509.  [Roden  v.  Murphy,  10  Ala. 
ing,  becomes  assets  for  the  payment  804;  Crosby  v.  De  Graffenried, 
of  the  general  debts  of  the  deceased.  19  Ga.  290;  Dorsey  v.  Smithson,  6 
Battorf  v.  Covert,  90  Ind.  508.  But  Har.  &  Johns.  (Md.)  61;  Chappel  v. 
when  statute  provides  for  the  con-  Brown,  1  Bailey  (S.  C.)  528;  An- 
duct  of  such  actions  by  the  ad-  derson  v.  Belcher,  1  Hill  (S.  C.) 
ministrator,  he  is  the  only  proper  246.  See  also  opinions  in  Spooner  v. 
party.  (Webb  v.  Atkinson,  122  Hilbish,  92  Va.  333,  23  S.  £.  751. 
N.  C.  683,  29  S.  £.  949),  and  it  is  The  same  rule  prevailed  in  Tennessee 
suggested  in  Flynn  v.  Flynn,  183  and  Vermont  until  changed  by 
Mass.  365,  67  N.  £.  614,  that  if  statute.  Moody  v.  Fry,  3  Humph, 
there  is  fraud  or  collusion  on  his  part,  567  (see  Code,  §4136);  Martin 
the  proper  recourse  is  to  secure  his  v.  Martin,  1  Vt.  91  (see  R.  S. 
removal,  rather  than  for  a  single  1894,  §§2473  and  ff).] 
creditor  to  petition  for  the  setting  3Carll  v.  Emery,  148  Mass.  32. 
aside  of  the  fraudulent  conveyance.  On  the  facts  in  this  case  no  harm 
Contra  Mette  v.  Mette,  154  Mich,  could  result;  the  danger  is  in  the 
662,  118  N.W.  588.]  principle  implied.  The  principle 
1  Beebe  v.  Saulter,  87  111.  518;  is  thus  stated  by  the  court:  '  When 
White  v.  Russell,  79  111.  155;  Partee  a  party  who  has  transferred  prop- 
v.  Mathews,  53  Miss.  140;  Burton  erty  to  delay  or  defraud  creditors 
v.  Farinholt,  86  N.  Car.  260;  abandons  his  fraudulent  purpose, 
[Changed  by  statute,  see  Webb  v.  apprising  the  other  party  thereof, 
Atkinson,  supra.]  Estes  v.  How-  and  seeks  to  reinstate  himself  in  the 
land,  15  R.  I.  127,  23  Atl.  624;  Zoll  possession  of  his  property  in  order 
v.  Soper,  75  Mo.  460;  Cobb  v.  Nor-  to  pay  his  creditors,  he  may  do- 
wood,  11  Texas,  556;  Wilson  v.  De-  so.' 
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same  to  the  plaintiff  C  in  fraud  of  his,  B's,  creditors;  for  that 
would  not  show  any  title  in  A  or  want  of  title  in  C.  The 
fraud  was  an  affair  in  which  B's,  creditors  alone  were  con- 
cerned; A's  creditors  had  nothing  to  do  with  it.1  But  the 
intent  of  one  and  the  same  man  to  defraud  one  set  of  his 
creditors  will  as  a  rule,  unless  statute  interferes,  operate  as  the 
intent  to  defraud  another  set; '  that  is  a  very  different  thing. 
Of  course  a  debtor  cannot  object  to  fraud  not  practised  upon 
him.3 

§  15.  Subsequent  Creditors. 

The  difference  between  existing  and  subsequent  creditors 
has  been  considered  at  length  in  another  place; 4  here  we 
have  only  to  consider  what  makes  one  a  subsequent  creditor. 
In  all  the  foregoing  cases  of  this  chapter  the  creditor  is  as 
sumed  to  be  an  existing  creditor;  a  creditor,  that  is  to  say 
of  the  time  when  the  fraudulent  conveyance  was  made.  Nor 
is  the  party  a  subsequent  creditor  by  reason  of  the  fact  that 
no  judgment  establishing  the  validity  of  the  claim  had  been 
rendered;  the  claim,  if  enforceable,  makes  the  claimant  a 
creditor  from  its  date.  And  though  a  judgment  upon  that 
claim  puts  an  end  to  it  by  merging  it  into  the  higher  obli- 
gation of  the  law,5  it  does  not  so  destroy  it  as  to  make  the 
creditor  under  it  a  creditor  subsequent  to  any  conveyance 
before  made  by  the  debtor;  whether  the  creditor  is  an  exist- 
ing or  a  subsequent  creditor  is  determined,  generally  speaking, 
by  the  original  demand,  not  by  the  judgment. 

Under  the  rule  said  to  obtain  in  some  states,  by  which  it 

is  declared  that,  if  a  conveyance  by  a  debtor  was  merely 

voluntary,  '  without  intent  to  defraud/  as  it  is  expressed, 

it  will  be  good  against  subsequent  creditors  though  it  was  in- 

1  Bond  v.  Endicott,    149  Mass.  '  Ante,  p.  85. 

282.    See  also  Lewis  v.  Rice,  61  'Harding  v.  Colon,   123  Mass. 

Mich.  97,  27  N.  W.  867,  that  the  299. 

creditor's   right   of   action   cannot  4  Ante,  pp.  85  et  seq. 

be  sold.  5  Bigelow,  Estoppel,  103,  5th  ed. 
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valid  towards  creditors  of  the  time; l  —  under  this  rule  it  may 
become  important  in  a  particular  case  to  determine  whether 
the  creditor  was  such  at  the  time  of  the  gift  or  only  became 
such  afterwards.  Some  aspects  of  this  subject  were  touched 
upon  in  a  preceding  chapter,  in  considering  the  construction 
of  the  word  '  intent/  2  We  there  found  a  distinction  taken  in 
cases  of  recognized  authority  between  a  mere  possible  liability 
and  a  debt.  Gases  were  there  referred  to,  such  as  suits  for 
breach  of  promise  of  marriage,  in  which  it  was  uncertain 
whether  a  judgment  would  ever  be  recovered  at  all,  or  what 
the  damages  might  be  in  event  of  recovery;  and  in  these  it 
was  considered  that  the  fact  that  the  plaintiff  recovered  did 
not  make  him  a  creditor  of  the  time  wh>en  the  liability  was 
incurred,  for  the  purpose  of  avoiding  a  conveyance  which  did 
not  necessarily  hinder  or  defraud  creditors.8  a 

1  Pelham  r.  Aldrich,  8  Gray,  515.         s  Ex  parte  Mercer,  17  Q.  B.  D. 

2  Ante,  pp.  100,  111.  290,  C.  A.,  ante,  p.  110. 

a  In  many  of  the  cases  where  the  courts  have  expressed  the  opinion 
that  one  having  a  claim  in  tort  is  a  creditor,  there  has  been  at  least  strong 
evidence  of  actual  fraud  in  the  transfer  complained  of,  directed  toward  the 
claimant.  It  is  clear,  therefore,  that  he  could  have  the  transfer  set  aside 
whether  he  be  considered  an  existing  or  a  subsequent  creditor.  See  West- 
moreland v.  Powell,  59  Ga.  256;  Banks  t>.  McCandless,  119  Ga.  793,  47 
S.  E.  332;  Bougard  v.  Block,  81  111.  186;  Gebhard  v.  Merfeld,  51  Md. 
322  (dictum) ;  Mclnness  v.  Wiscasset  Mills,  78  Miss.  52,  28  So.  725.  See 
also  many  of  the  cases  cited  pp.  172  and  173.  That  a  claimant  in  fort 
against  whom  there  is  an  actual  fraudulent  intent  is  entitled  to  protection, 
see  further  Weir  v.  Day,  57  la.  84,  10  N.  W.  304;  Anglin  v.  Conley,  114 
Ky.  741,  71  S.  W.  926;  Hall  v.  Sands,  52  Me.  355;  Johnson  v.  Wagner,  76 
Va.  587;  Fischer  v.  Schultz,  98  Wis.  462,  74  N.  W.  422.  But  there  is  some 
authority  for  regarding  a  claimant  in  tort  as  in  all  respects  an  existing 
creditor.  Chalmers  v.  Sheeny,  132  Cal.  459,  64  Pac.  709;  Richmond 
v.  Bloch,  36  Or.  590,  60  Pac.  385;  Seed  v.  Jennings,  47  Or.  404,  83 
Pac.  872.  Elsewhere  it  is  held  that  a  tort  claimant  is  not  such  a  cred- 
itor as  may  complain  of  a  voluntary  conveyance  not  accompanied  by 
actual  fraud.  Meserve  v.  Dyer,  4  Me.  52;  Evans  v.  Lewis,  30  O.  St.  11. 
In  the  latter  case,  suit  had  not  been  brought,  but  in  Meserve  v.  Dyer, 
it  was  held  that  the  injured  party  is  not  a  creditor  until  judgment. 

It  has  been  held  that  a  wife,  after  commencement  of  a  suit  for  divorce, 
is  to  be  considered  as  a  creditor,  with  respect  to  her  claim  for  alimony. 
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A  Massachusetts  case  above  cited  l  furnishes  an  illustration 
of  the  rule  as  applied  in  that  state.  It  was  a  writ  of  entry  to 
recover  land  conveyed  by  the  defendants'  grantor  to  the  de- 
fendants by  a  deed  treated  as  if  it  had  been  voluntary.3  This 
conveyance  had  been  made  without  any  intention,  in  point  of 
fact,  to  defraud.  Shortly  after  the  conveyance  the  plaintiff 
recovered  costs  against  the  grantor,  in  a  suit  which  the 
grantor  had  ultimately  failed  to  sustain  against  the  present 
plaintiff.  It  was  held  that  the  plaintiff  was  not  a  creditor 
at  the  time  of  the  conveyance,  and  that  therefore,  upon  the 
distinction  above  referred  to,  the  action  could  not  be  main- 
tained. But  that  distinction  in  general  is  rather  fine,  and 
has  not  much  to  commend  it,8  though  as  applied  to  a  case 
of  costs  it  appears  to  be  well  enough,  —  that  is  to  say,  the 

1  Pelham  v.  Aldrich,  8  Gray,  ing  of  valuable  consideration,  bona 
515.  fide. 

2  It  was  not  voluntary  in  reality,  *  It  appears  to  be  due  to  confu- 
though  the  consideration  was  '  per*  sion  as  to  the  term  '  intent/  in  the 
haps  not  adequate.'  It  might  well  phrase  '  intent  to  delay,  hinder, 
have  been  disposed  of  on  the  foot-  or  defraud  '  of  the  statute. 

Foster  v.  Foster,  56  Vt.  590.  But  in  a  case  where  the  husband  made  a 
conveyance  in  consideration  of  future  support,  after  the  bringing  of  an 
action  for  divorce,  but  without  knowledge  thereof,  it  was  held  that  the 
wife  did  not  become  a  creditor  until  the  decree  of  alimony,  and  that  the 
conveyance  was  valid.  Tuers  v.  Tuers,  131  Cal.  625,  63  Pac.  1008.  As 
in  the  case  of  torts,  an  actual  intent  to  defeat  alimony  would  avoid  the 
transfer.  Picket  v.  Garrison,  76  la.  347,  41  N.  W.  38;  Holland  v. 
Holland,  121  Mich.  109,  79  N.  W.  1102;  Bennett  v.  Bennett,  15  Ok.  286, 
81  Pac.  632. 

It  has  been  held  that  all  persons  interested  in  an  estate  are  to  be  con- 
sidered creditors  of  the  administrator  from  the  date  of  the  filing  of  his 
bond.  Carlisle  v.  Rich,  8  N.  H.  44.  In  Jenkins  v.  Clemens,  Harp.  Eq. 
(5.  C.)  72,  a  trustee  made  a  voluntary  post-nuptial  conveyance,  not  at  the 
time  having  committed,  nor  apparently  having  in  contemplation,  any 
breach  of  the  trust,  and,  aside  from  his  obligation  as  trustee,  not  being 
heavily  involved.  The  conveyance  was  set  aside  in  favor  of  the  cestuis, 
after  a  breach  of  trust  by  the  grantor. 

A  lessor  has  been  held  to  be  an  existing  creditor  although  the  breach 
of  covenant  under  which  he  claimed  did  not  take  place  until  after  the 
fraudulent  conveyance  complained  of.  Woodbury  v.  Sparrell  Print,  187 
Mass.  426,  73  N.  E.  547. 
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case  of  costs  may  well  be  treated  as  creating  a  debt  subse- 
quent to  a  conveyance  made  pending  the  suit.1 

§  16.   Promise  for  Benefit  of  Another's  Creditors. 

If  A  make  a  promise  for  value  to  B,  to  pay  B's  creditors, 
do  B's  creditors  thereby  become  creditors  of  A,  so  as  to  be 
able  to  take  the  benefit  of  the .  statutes  against  fraudulent 
conveyances  upon  A's  making  away  with  his  property  in 
fraud  of  his  creditors?  The  answers  are  somewhat  discord- 
ant; and  generally  they  are  only  to  be  indirectly  inferred. 
The  authorities  are  perhaps  more  numerous  in  favor  of  the 
rule  that  a  promise  by  A  to  B  for  the  benefit  of  C  can, 
ipso  facto,  be  sued  upon  by  C;  *  but  it  is  doubtful  whether 
the  weight  of  authority  is  with  the  numerical  superiority.* 

1  Ogden   v.   Prentice,    33   Barb.  In  Tweddle  v.  Atkinson,  supra, 

160;  Stevens  v.  Works,  81  Ind.  445,  Wightman,  J.  said:    '  Some  of  the 

449.  old    decisions    appear    to    support 

3  Lawrence  v.  Fox,  20  N.  Y.  268;  the  proposition  that  a  stranger  to 
Hand  v.  Kennedy,  83  N.  Y.  149,  the  consideration  of  a  contract 
154,  and  cases  cited;  Miller  v.  may  maintain  an  action  upon  it,  if 
Florer,  15  Ohio  St.  148,  151 ;  Devol  he  stands  in  such  a  near  relation- 
v.  Mcintosh,  23  Ind.  529;  Cross  v.  ship  to  the  party  from  whom  the 
Truesdale,  28  Ind.  44;  Scott  v.  Gill,  consideration  proceeds  that  he  may 
19  Iowa,  187;  Rice  v.  Savery,  22  be  considered  a  party  to  the  con- 
Iowa,  470;  Fleischer  v.  Dignon,  53  sideration.  The  strongest  of  those 
Iowa,  288,  5  N.  W.  164;  Rogers  v.  cases  is  that  cited  in  Bourne  v. 
Gosnell,  58  Mo.  589;  Allen  v.  Mason,  1  Ventr.  6,  in  which  it  was 
Thomas,  3  Met.  (Ky.)  198;  Wiggins  held  that  the  daughter  of  a  physi- 
v.  McDonald,  18  Cal.  126;  Carnegie  cian  might  maintain  assumpsit  upon 
v.  Morrison,  2  Met.  381,  396;  Brewer  a  promise  to  her  father  to  give 
v.  Dyer,  7  Cush.  337,  340.  As  to  the  her  a  sum  of  money  if  he  performed 
last  two  cases  see  Exchange  Bank  a  certain  cure.  But  there  is  no 
v.  Rice,  107  Mass.  37,  41.  modern  case  in  which  the  proposi- 

3  Tweddle  v.  Atkinson,  1  Best  &  tion  has  been  supported.     On  the 

S.  393;  Mellen  v.  Whipple,  1  Gray,  contrary  it  is  now  established  that 

317;    Millard   v.    Baldwin,  3  Gray  no   stranger   to   the   consideration 

484;  Field  v.  Crawford,  6  Gray,  116;  can  take  advantage  of  a  contract, 

Dow  v.  Clark,  7  Gray,  198;  Colburn  although    made    for    his    benefit.' 

v.  Phillips,  13  Gray,  64;    Flint  v.  One  of  the  early  cases  of  the  kind 

Pierce,    99    Mass.    68;     Exchange  was  Dutton  v.  Poole,  2  Lev.  210; 

Bank  v.  Rice,  107  Mass.  37.  s.  c.  ib.  318;  affirmed  in  Exch.  Ch. 
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The  subject  is  affected  by  statute  in  some  states,  to  the  bene- 
fit of  creditors;  l  though  that  probably  was  not  intended. 

Where  the  rule  prevails  that  one  for  whose  benefit  a  con- 
tract is  made  can  sue  upon  it,  such  person  is  a  creditor  for 
the  purposes  of  the  statutes  against  fraudulent  conveyances;3 
and  where  this  rule  in  itself  is  denied,  that  would  be  true  of 
those  exceptions  in  which  it  is  admitted  that  the  beneficiary, 
though  not  a  party  to  the  contract  and  not  a  promisee  from  the 
promisor,  can  sue.8  One  of  the  exceptions  consists  of  cases 
in  which  the  defendant  has  money  which  in  equity  and  good 
conscience  belongs  to  the  plaintiff,  '  as  where  one  person  re- 
ceives from  another  money  or  property  as  a  fund  from  which 
certain  creditors  of  the  depositor  are  to  be  paid,  and  promises 
either  expressly  or  by  implication  from  his  acceptance  of  the 
money  or  property  without  objection  to  the  terms  on  which 
it  is  delivered  to  him,  to  pay  such  creditors.' 4 

Another  exception,  formerly  but  not  now  admitted,  in- 
cluded cases  in  which  a  man  has  made  a  promise  for  the 
benefit  of  his  wife  or  child.5  A  third  exception  was  made 
by  a  case  *  in  which  the  defendant  had  made  a  written  prom- 
ise to  the  lessee  of  a  shop  to  take  his  lease  (under  seal)  and 
pay  the  rent  to  the  lessor  according  to  its  terms,  entered  into 

T.  Raym.  302.    But  as  to  that  case  Morrison   [2   Met.   381],   and  most 

see  Tweddle  v.  Atkinson,  at  p.  396,  of  the  earlier  cases  in  this  common- 

Wightman,  J.,  and  p.  399,  Black-  wealth,  as  well  as  the  later  cases 

burn,  J.  of  Frost    v.  Gage,    1    Allen,    262, 

1See  e.  g.  Miller  v.  Florer,  15  and  Putnam  v.    Field,    103   Mass. 

Ohio  St.  148,  the  common  statute  556.' 

giving  the  right  of  action  to  the  real  4  Exchange  Bank  v.  Rice,  supra, 
party  in  interest.    But  that  is  not        5  Felton  v.  Dickinson,  10  Mass. 

the    necessary    effect    of    such    a  287,  overruled  in  Exchange  Bank  v. 

statute;    the  object  usually  is  to  Rice,  supra.     And  see  Tweddle  v. 

give  assignees  the  right  to  sue  in  Atkinson,  1  Best  &  S.  393;  Jefferys 

their  own  names.  v.  Jefferys,  1  Craig  &  P.  138;  Hollo- 

3  Fleischer  v.  Dignon,  53  Iowa,  way  v.   Headington,   8  Sim.   325. 

288,  5  N.  W.  164.  These  cases  overrule  Ellis  v.  Nimmo, 

8  Gray,  J.  in  Exchange  Bank  v.  Lloyd  &  G.  348,  and  earlier  dicta 

Rice,  107  Mass,  37,  42.    '  That  class  and  decisions. 
of  cases  .  .  .  includes  Carnegie  v.        •  Brewer  v.  Dyer,  7  Cush.  337. 
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possession  of  the  shop  with  the  lessor's  knowledge,  paid  rent 
to  him,  and  then,  before  the  expiration  of  the  lease,  left  the 
shop,  and  was  held  liable  to  an  action  by  the  lessor  for  the 
rent  subsequently  accruing.  But  doubt  has  been  thrown 
upon  this  case.1  If  it  appear  however,  whether  directly  or 
by  fair  implication,  that  the  defendant  has  promised  the 
plaintiff,  as  by  promising  the  plaintiff's  agent  knowing  or  not 
knowing  him  to  be  such,  then  clearly  the  plaintiff  becomes 
his  creditor,  and  comes  within  the  protection  of  the  statutes 
against  fraudulent  conveyances.3 

§  17.   Under  special  Statutes. 

In  some  of  the  special  statutes  against  fraudulent  convey- 
ances, such  as  those  concerning  the  sale  or  assignment  of 
goods  without  delivery  of  possession,  there  will  be  found  a 
particular  definition  of  the  term  '  creditors/  a  definition  i.  e.  for 
the  purposes  of  that  statute.  Thus  in  section  6th  of  the  New 
York  statute  on  the  subject  before  mentioned  it  is  provided 
that  the  term  '  creditors '  shall  be  construed  to  include  all 
persons  who  shall  be  creditors  of  the  vendor  or  assignor  at 
any  time  whilst  the  property  shall  remain  in  his  possession 
or  under  his   control.8     And  that  is   a  common  provision.4 

1  Exchange  Bank  v.  Rice,  supra,  where  used  in  any  previous  section 

3  lb.;  Lilly  v.  Hays,  5  Ad.  &  E.  of  this  chapter,  shall  not  be  re- 
648;  s.  c.  1  Nev.  &  P.  26;  Walker  v.  stricted  to  the  protection  of  cred- 
Rostron,  9  Mees.  &  W.  411;  Sims  v.  itors  of  and  purchasers  from  the 
Bond,  5  Barn.  &  Ad.  389;  s.  c.  2  grantor,  but  shall  extend  to  and 
Nev.  &  M.  608;  Huntington  v.  embrace  all  creditors  and  purchasers 
Knox,  7  Cush.  371 ;  Barry  v.  Page,  who,  but  for  the  deed  or  writing, 
10  Gray,  398;  Hunter  v.  Giddings,  would  have  had  title  to  the  prop- 
97  Mass.  41 ;  Ford  v.  Williams,  21  erty  conveyed,  or  a  right  to  subject 
How.  287.  See  Rice  v.  Savery,  22  it  to  their  debts.1  Va.  Code,  1904, 
Iowa,  470.  §  2472;  W.  Va.  Code,  1906,  §  3107. 

8  Ante,  p.  26.  See  Henderson  v.  Hepburn,  2  Call, 

4  Ante,  p.  27.  The  statutes  of  198;  Land  v.  Jeffries,  5  Rand.  211; 
Virginia  and  of  West  Virginia  con-  Thomas  v.  Gaines,  1  Gratt.  347; 
tain  the  following:  '  The  words  McCandlish  v.  Keen,  13  Gratt.  616; 
"  creditors  "     and     "  purchasers,"  Dabney  v.  Kennedy,  7  Gratt.   317. 
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Creditors  by  simple  contract  are  protected  as  well  as  judg- 
ment creditors;  but  in  ordinary  cases  a  simple  contract 
creditor  is  not  as  such  in  a  position  to  assert  his  rights  under 
the  statute.  He  should  have  a  judgment  and  8  lien;  *  the 
statute  is  not  peculiar  in  that  respect. 

§  18.  Satisfaction  op  Judgment. 

A  creditor  by  judgment  remains  a  creditor  though  the 
judgment  is  satisfied  of  record,  if  the  satisfaction  was  en- 
tered by  reason  of  a  void  execution  and  sale  of  property. 
And  the  debtor  brings  himself  within  the  condemnation  of 
the  law  by  a  subsequent  conveyance  of  such  property  (or 
of  any  other)  made  with  intent  to  defeat  the  further  prose- 
cution of  the  claim.  It  does  not  matter  that  no  suit  or  pro- 
ceeding of  any  sort  may  be  maintainable  upon  the  judgment.3 

1  Southard  v.  Benner,  72  N.  Y.  delay,  or  defraud  the  plaintiff  in 
424,  Allen,  J.;  Geery  v.  Geery,  63  making  a  conveyance  of  her  prop- 
N.  Y.  256;  Frisbey  v.  Thayer,  25  erty,  although  his  judgment  re- 
Wend.  396.  mained  satisfied  of  record/    It  was 

3  Plimpton  v.  Goodell,  143  Mass.  a  fact  that  the  defendant  did  know 

118,  9  N.  E.  31.    The  learned  judge  that  the  levy  was  void;    but  it  is 

who  delivered  the  opinion  of  the  apprehended  that  the  decision  must 

court,  Mr.  Justice  Field,  says  on  p.  have  been  the  same  whatever  she 

367,  that  '  if  the  defendant  knew  or  knew  or  supposed,  where  there  waa 

was  advised  that  the  levy  was  void,  an  intent  to  defraud, 
she  could  actually  intend  to  defeat, 
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CHAPTER  VH. 

INTENT:   POSITIVE  ELEMENTS:   VOLUNTARY 

ALIENATIONS. 

The  great  question  now  calling  for  consideration  relates 
to  the  word  '  intent '  in  the  expression  *  intent  to  delay,  hinder, 
or  defraud.'  We  have  already  reached  a  negative  conclusion 
in  the  chapter  on  the  Construction  of  the  Statute,  to  wit,  that 
the  statute  of  13th  Elizabeth  does  not  ordinarily  call  for 
proof  by  the  creditor  of  any  intention  of  wrongdoing,  in 
point  of  fact,  on  the  part  of  the  debtor  in  making  the  alien- 
ation ; 1  and  this  requires  the  affirmative  conclusion,  to  which 
we  have  referred,  that  the  standard  of  guilt  or  wrongfulness 
in  the  transaction  must  in  general  be  external.2  Some  gen* 
eral  features  of  this  external  standard  have  also  been  pointed 
out.  It  remains  to  ascertain  in  detail  what  is  required  by 
law  to  satisfy  the  '  intent '  of  the  statute.8 

1  Corporations  may  have  intent  to  de-  claims  of  creditors,   compelled  simply 

fraud.    Curtis  t>.  Leavitt,  15  N.  Y.  9  ;  to  say  that  the  creditor  was  not  bound 

&  o.  17  Barb.  809 ;  Smith  v.  Morse,  2  by  his  debtor's  act.    Thus  in  a  Pennsyl- 

Cal.  524.  vania  case,  Peters  v.  Light,  76  Penn. 

*  For  the  cases  in  which  this  is  not  St.  289,  an  assignment  by  an  insolvent 
true  see  chapter  15,  §  2.  But  both  sec-  debtor  of  the  business  of  manufacturing 
tions  of  that  chapter  should  be  read  and  selling  iron  contained  a  clause  pro- 
together,  viding  that  the  assigned  should  carry 

8  The  fact  that  the  words  'intent  to  on  the  business  (so  long  as  the  creditors 

defraud '  are  generally  technical  words  may  determine  to  be  to  their  interest  to 

of  the  law,  and  so  not  safely  to  be  taken  do  so.'    The  clause  was  declared  clearly 

in  their  popular  sense,  has  sometimes  invalid  against  non-assenting  creditors  ; 

been  lost  sight  of,  where  the  act  of  the  but  it  was  said  that  it  did  not  indicate 

debtor  has  been  done,  in  point  of  fact,  any  fraudulent  intent,  though  it  *  bound 

with  good  motives  ;  and  courts  have  no  creditor  who  did  not  assent.'     See 

thought    themselves,   in  granting   the  also  the  well-decided  case  of  Myers  v. 
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The  subjects  to  be  considered  in  examining  the  question 
here  proposed  have  been  referred  to  in  a  broad  way  at  the 
end  of  the  chapter  on  the  Construction  of  the  Statute.  Among 
them  a  general  class  of  voluntary  conveyances  calls  for  con- 
sideration, which  for  convenience  may  be  taken  in  hand  first 
of  all. 

Such  conveyances,  when  they  are  not  made  with  any  per- 
sonal intention  to  defraud  and  yet  are  invalid  against  credi- 
tors, have  sometimes  been  deemed  to  fall  just  without  the 
language  of  the  statute,  so  as  to  require  the  transaction  to 
be  treated  as  one  of  constructive  fraud;  but  that  seems  to 
be  a  clear  mistake.  Interpretation  alone1  works  out  the  fact 
that  the  statute  directly  embraces  those  voluntary  convey- 
ances, and  puts  them  on  the  same  footing  with  others  in 
which  there  may  be  no  personal  intention  to  defraud,  to  wit, 
as  fraudulent  in  contemplation  of  law.2  For  the  statute  may 
be  thus  paraphrased :  — 

Collins,  16  Ohio,  547.    If  it  were  not  satisfy  the  statute ;  and  as  mnch  as 

important  to  emphasize  the  fact  that  that  is  proper,  because  the  debtor  may 

'  intent '  in  the  statute,  and  the  word  well  be  presumed,  prima  facie,  to  know 

4 fraud'   as  well,  are  technical  terms,  his  own  pecuniary  condition.     But  he 

the  matter  might  be  passed  by  with  may  have  had  reason  to  suppose,  and  he 

the  remark  that  the  result  is  the  same.  may  have  accordingly  supposed,  that  his 

1  It  is  not  uncommon    to  confuse  condition  would  justify  the  gift ;  and  in 

construction  with  interpretation.     Con-  such  a  case  the  transaction,  while  still 

struction  gives  a  character  to  an  act,  for  invalid,  would  properly  be  considered 

some  limited  purposes,  which  it  has  not  as  amounting  only  to  constructive  in- 

of  itself.    Thus  certain  conduct  subse-  tent  to  defraud, 

quent  gives  to  an  act  at  first  proper  On  the  part  of  the  taker  too  (and 

some  of  the  characteristics  of  fraud  ;  and  giver  and  taker,  it  must  be  remembered, 

so  the  act  comes  to  be  treated  as  con-  may  stand  on  very  different  footings 

structively   fraudulent.     Post,   chap-  for  some  purposes)  there  may  be  no 

ter  15.     Interpretation  on  the  other  fraud  ;  there  may  be  nothing  more  than 

hand  is  only  translation.  the  fact  that  he  is  a  volunteer,  entirely 

But  it  is  conceived  that,  while  the  innocent  of  wrongdoing  and  of  notice 

grantor  of  an  invalid  voluntary  aliena-  of  wrongdoing.     And  important  conse- 

tion,  being  within  the  statute,  is  there-  quences  flow  from  the  fact,  as  will  be 

fore  guilty  of  *  intent  to  delay,  hinder,  seen  in  chapter  10,  §  1,  and  in  chapter 

or  defraud,'  he  is  so  guilty  by  prima  19,  §  1. 

facie  presumption  only.     That  would  *  There  is  some  difference   in    the 
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All  alienations  by  debtors  made  with  intent  to  delay,  hin- 
der, or  defraud  their  creditors  and  others  are  void  against 
such  persons ;  but  (this  is  the  saving  of  the  statute)  alien- 
ations by  debtors,  made  bona  fide  and  for  value,  are  lawful. 
This  is  the  essence  of  the  statute  of  13th  Elizabeth ;  and  it 
shows  that  the  statute  must  embrace  voluntary  alienations 
invalid  against  creditors,  for  the  saving  does  not  declare  that 
alienations  made  bona  fide  are  lawful,  but  only  alienations 
made  bona  fide  and  also  for  value.  That  is  to  say,  interpreting 
declaratory  part  and  saving  of  the  statute  together,  which  is 
no  more  than  a  reading  of  the  statute,  the  following  or  some- 
thing like  it,  becomes  part  of  the  legislation  :  Voluntary- 
alienations  may  (in  proper  cases)  be  treated  as  having  been 
made  with  intent  to  delay,  hinder,  and  defraud  creditors, 
though  they  may  have  been  made  in  good  faith,1  ° 

effect  of  a  voluntary  conveyance  and  to  defeat  creditors ;  but  if  he  includes 
a  conveyance  for  value,  successfully  in  it  property  to  such  an  amount  that, 
impeached  by  creditors.  A  volunteer  having  regard  to  the  state  of  his  prop- 
does  not  take  with  notice  necessarily,  erty  and  to  the  amount  of  his  liabilities, 
and  may  be  entitled  to  the  benefit  of  its  effect  might  probably  be  to  delay  or 
improvements  ;  secus  ordinarily  of  a  defeat  creditors ;  if  the  court  is  satisfied 
purchaser  for  value  with  notice.  See  of  that,  the  deed  is  vrithin  the  meaning 
chapter  16,  §  1.  of  the  statute.'  This  language  is  quoted 
1  This  is  the  true  view  on  authority,  with  approval  by  Lord  Ashbourne,  C. 
as  well.  In  Jenkyn  v.  Vaughan,  3  in  In  re  Moroney,  21  L.  R.  Ir.  27,  46. 
Drew.  419,  424,  Vice  Chancellor  Kin-  See  also  French  v.  French,  6  De  6.  M. 
deraley,  one  of  the  ablest  equity  judges  &  6.  95  ;  Crossley  v.  Elworthy,  L.  R. 
of  recent  times,  said  :  '  Now  the  stat-  12  Eq.  158 ;  Freeman  v.  Pope,  L.  R.  5 
ute  of  13th  Eliz.,  cap.  5  .  .  .  avoids  Ch.  538,  541,  where  it  is  said,  'the  case 
deeds  which  are  made  with  intent  to  is  within  the  statute.'  See  however 
defraud  or  delay  creditors.  The  instru*  Clayton  v.  Brown,  30  Ga.  490,  495. 
ment  must  be  made  with  intent  to  de-  It  should  not  be  supposed  to  follow 
fraud  creditors.  Now  no  doubt  an  that  voluntary  alienations  are  presump- 
instrument  may  be  executed  for  the  tively  unlawful ;  but  the  Legislature  of 
purpose  of  defrauding  subsequent  cred-  New  York,  after  the  decision  of  Chan- 
itora  [the  matter  in  question]  ;  and  cellor  Kent  in  Reade  v.  Livingston,  3 
with  regard  to  creditors  being  so  at  the  Johns.  Ch.  481,  ante,  p.  96,  found  it 
time,  it  is  established  that  it  is  not  necessary  to  add  to  the  statutes  a  clause 
necessary  to  show,  from  anything  ac-  to  that  effect.  Ante,  p.  25,  §  4.  And 
tualiy  said  or  done  by  the  party,  that  the  example  of  New  York  has  been 
he  had  the  express  design  by  the  deed  widely   followed.      But  the  burden  is 

aQuinnipiac  Brewery  Co.  v.  Fitzgibbons,  71  Conn.  80,  40  Atl.  913. 
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Bat  though  a  voluntary  alienation  bona  fide  made *  by  a 
debtor  may  be  within  the  very  meaning  of  the  statute,  the 
statute  does  not  declare,  either  in  terms  or  in  natural  mean- 
ing, that  a  voluntary  alienation  is  invalid  against  creditors. 
Something  more  than  want  of  value  is  required;  and  that 
something  more,  according  to  received  principles,  must  con- 
stitute, or  be  the  legal  equivalent  of,  the  '  intent '  to  defeat 
creditors.  Nor  does  the  statute  tell  us  what  that  ( intent' 
itself  means.  Here  is  the  place  for  construction  as  distin- 
guished from  interpretation ;  and  construction  has  laid  down 
the  following  proposition:  A  voluntary  alienation  by  or  on 
behalf  of  a  debtor,  which  has  the  direct  effect  to  delay,  hin- 
der, or  defraud  his  creditors,  is  within  the  statute ;  in  con- 
templation of  law  such  alienation  is  made  with  4  intent'  to 
defeat  the  debtor's  creditors.  This  is  the  proposition  calling 
for  examination  as  expressing  the  chief  idea  of  that  part 
of  the  statute  which  goes  before  the  saving.  That  propo- 
sition requires  us  to  consider  sooner  or  later  what  makes  an 
alienation  voluntary,  and  also  what  are  the  circumstances 
under  which  a  voluntary  alienation  has  the  effect  to  defeat 
creditors. 

It  is  impossible  to  define  the  term  '  voluntary  alienation ' 
or  conveyance  without  the  use  of  some  term  which  itself  re- 
quires particular  explanation.  The  most  succinct  and  on  the 
whole  the  most  satisfactory  definition  makes  use  of  the  term 
'valuable  consideration.' a    That  term,  plain  enough  in  ap- 

npon  the  party  attacking  the  convey-  in  Reade  v.  Livingston  has  been  adopted 

ance  to  show  that  it  is  fraudulent ;  and  even  by  statute  in  some  states.     Ante, 

though  this  is  to  be  shown  in  the  legal  pp.  27,  79,  07;  post,  p.  207. 

sense  only,  it  is  not  shown  in  that  sense  Of  course  where  there  is  in  fact  an 

by  proof  that  it  is  voluntary  though  intention  to  delay  or  defraud  creditors 

made  by    a  debtor.      The    alienation  a  voluntary  alienation  will  be  invalid 

most  be  proved  to  be  wrongful ;  it  must  against  creditors. 

lie  opposed  to  what  we  have  called  the         2  The  original  meaning  of  the  term 

common    conscience.     Ante,    pp.    2,  'voluntary'    in   this  connection   very 

18.    But  the  view  of  Chancellor  Kent  likely  was  the  etymological  one,  of  an 
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pearance,  is  in  reality  highly  technical  and  also  very  com- 
plex. It  appears  in  the  name  of  '  good  consideration '  in  the 
proviso  of  the  statute  of  Elizabeth,1  and  must  of  necessity  be 
examined  after  we  have  completed  the  declaratory  part  of 
the  statute,  unless  we  treat  the  declaratory  part  and  the 
proviso  together,  a  course  which  would  be  unnatural  and  lead 
to  no  little  inconvenience. 

We  must  then  be  content  for  the  present  with  a  definition 
which  employs  a  term  not  self-explanatory,  leaving  that  term 
for  examination  later  and  by  itself.2  In  a  word  we  must, 
after  the  definition,  assume  for  the  present  that  we  are  deal- 
ing with  a  voluntary  alienation.  With  this  explanation  we 
proceed  to  observe  that  a  conveyance  is  voluntary  when  it 
is  not  founded  upon  what  the  law  calls  a  valuable  consider- 
ation. An  alienation  of  property  may  be  founded  upon  a 
'good'  or  a  4  meritorious '  consideration,  and  that  will  be 
enough  to  make  it  valid  between  the  parties;8  but  if  that 
is  all,  it  is  still  voluntary.  The  term  in  question  has  often, 
and  usefully,  received  a  fuller  definition ;  '  valuable '  is  said 

alienation  proceeding  solely  of  the  will  consideration.     The  idea  finally  took 

of  the  alienor,  without  other  motive ;  root  that  there  ought  to  be  a  considera- 

and  that  meaning  is  actually  given  to  tion    for   every  transaction   involving 

it  at  the  present  time  in  the  English  agreement  falling  within  the  cognizance 

law  of  bankruptcy  touching  preference,  of  the  law  ;  and  so  the  old  lawyers  be- 

A  preference  under  that  law  is  *  volun-  gan  to  say  that  in  agreements  by  way 

tary '  and  invalid  if  solely  at  the  *  will '  of  of  gift  (for  a  completed  gift  is  as  much 

the  debtor.    But  that  is  not  the  whole  a  case  of  agreement  as  is  a  sale)  there 

meaning  of  the  term  in  the  adininistra-  was  a   'good'  or  in  case  of  blood  or 

tion  of  the  statute  of*  Elizabeth  and  the  marriage  a  '  meritorious '  consideration, 

corresponding  American  statutes,  or  the  So  these  terms,  being  accepted,  became 

American  insolvency  and  bankruptcy  fixed.    It  would  have  saved  the  student 

laws.    See  chapter  18.  trouble  in  the  beginning  of  his  studies 

1  '  Good,'  in  the  proviso,  has  always  if  it  had  been  declared  that  considera- 

been  interpreted  to  mean   '  valuable.'  tion  having  no  inherently  necessary  con- 

Twyne's  Case,   S  Coke,   80 ;   Copis  v,  nection  with  agreements,  had  nothing  to 

Hiddleton,  2  Madd.  410.  do  with  gifts.     In  the  end  the  student 

*  See  chapter  18.  finds  out  that  the  unknown  quantity 

8  This  appears  to  be  wholly  a  forced  has  in  reality  no  significance,  and  is 

notion,  fixed  in  the  modern  English  law  only  a  term  of  conformity, 
upon  the  adoption  of  the  doctrine  of 
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to  mean  a  'benefit'  to  the  grantor  or  a  'detriment'  to  the 
grantee.1  But  these  terms  are  equally  technical,  and  can 
only  be  understood  after  special  examination.  We  shall  often 
use  the  word  '  gift '  as  the  rough  equivalent  of  voluntary 
alienation ;  but  the  word  must  not  be  taken  as  definition. 

We  proceed  now  to  consider  the  circumstances  under  which 
a  voluntary  alienation  has  the  effect  to  defeat  creditors. 

1  '  The  definition  of  a  voluntary  con-  suffers  detriment,  as  the  consideration 

veyance,' says  a  learned  judge,  'must  be  of  the  conveyance,  the  consideration  is 

steadily  kept  in  view.    It  is  a  convey-  valuable,   not  good  merely.     However 

ance  founded  merely  and  exclusively  inadequate  such  consideration  may  be, 

on  a  good,  as  distinguished  from  a  val-  however  trivial  the  benefit  to  the  one  or 

liable,    consideration,  —  on  motives  of  the  damage  to  the  other,  the  conveyance 

generosity  and  affection.  ...  If   the  is  not  voluntary.'    Brick  ell,  C.  J.  in 

donor  receives  a  benefit,  or  the  donee  Bibb  v.  Freeman,  59  Ala.  612. 
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CHAPTER  VIII. 

INTENT  TO   DEFRAUD  :    VOLUNTARY  ALIENATIONS : 

CONDITION  OF  THE  DEBTOR. 

§  1.  The  present  Inquiry. 

The  inquiry  now,  as  indicated  at  the  close  of  the  last  chap- 
ter, is  in  regard  to  the  circumstances  under  which  a  volun- 
tary alienation  by  a  debtor  has  the  necessary  effect  to  delay 
or  defeat  his  creditors ;  an  inquiry  which,  as  we  have  already 
seen,  turns,  not  upon  the  debtor's  state  of  mind,  but,  accord- 
ing to  the  more  general  rule,  upon  the  state  of  his  property,1 
assuming  that  there  was  no  actual  intent  to  defraud.8  The 
present  question  then  is,  What  pecuniary  condition  of  the  deb- 
tor will,  and  what  will  not,  justify  him,  towards  his  creditors, 
in  making  a  particular  gift  ?  When  is  the  debtor  '  in  a  situa- 
tion to  make  the  gift  in  justice  to  his  creditors,  i.  e.  without 
delaying  them  in  the  enforcement  of  their  rights'  ?8 

1  Cole  v.  Tyler,  65  N.  Y.  78  ;  Bit-  pecuniary  condition  of  the  donor.  See 
tenger  v.  Kasten,  111  111.  260;  Moritz  Lord  v.  Hough,  43  Cal.  581 ;  Hagar 
v.  Hoffman,  85  111.  553  ;  Power  v.  v,  Schindler,  29  Cal.  47 ;  Emerson  r. 
Alston,  93  III  587;  MathewB  v.  Jor-  Bemis,  69  111.  537  ('where  there  is  no 
dan,  88  III.  602 ;  Fanning  v.  Russell,  actual  fraudulent  intent '  the  gift  may 
94  111.  386 ;  Merrell  v.  Johnson,  96  be  good)  ;  Bittenger  v.  Easten,  111  111. 
111.  224 ;  Wheeler  v.  Wheeler,  43  Conn.  260  (quoting  the  last  case) ;  Durand  v. 
508 ;   Brown  v.  Spiney,    53  Ga.   155 ;  Weightman,  108  111.  489. 

Baker  v.  Lyman,  53  Ga.  839 ;  Lord  8  Ante,  p.  78.  In  Cole  t>.  Tyler, 
v.  Hough,  43  Cal.  581  (gift  of  *  com-  supra,  the  court  says  :  *  It  is  not  neces- 
niunity '  property).  At  the  time  or  sary  that  there  should  be  any  fraudulent 
in  consequence  of  the  alienation '  of  intent.  .  .  .  The  evidence  showed  that 
course.  Rose  v.  Colter,  76  Ind.  590.  C  was  indebted  when  he  made  his  con- 
See  infra,  pp.  207  et  seq.  veyance  ...  to  an  amount  largely  be- 

2  In  that  case  the  gift  would  be  yond  his  remaining  property,  or  in  other 
within  the  statute,  regardless  of   the  words,  after  deducting  the  amount  con- 


§  2.]  intent:  voluntary  alienations.  207 

§  2.   What  makes  a  Case  for  the  Creditor. 

One  partial  answer  to  this  question  has  already  been  touched 
upon.  The  question  which  the  authorities  down  to  the  pres- 
ent century  and  somewhat  later  had  not  definitely  answered, 
whether  it  was  enough  for  the  creditor,  in  attacking  the  gift, 
to  show  simply  that  the  giver  was  indebted  when  he  made 
the  gift,  has  long  since  become  settled;  in  some  states,  either 
by  statute  or  on  grounds  of  public  policy,  in  the  affirmative, 
as  an  absolute  presumption,  in  accordance  with  the  opinion 
of  Chancellor   Kent; 1  in  most  of  the  states,  in  the  nega- 

veyed  he  had  by  no  means  suffi-  Bank  v.  Hamilton,  34  N.  J.  Eq.  158 

cient  property  to  pay  the  plaintiff.'  Claflin  v.  Mess,  30  N.  J.  Eq.  211 

An  assignment  in  trust  for  creditors  Hurley    v.    Taylor,    78    Mo.    238 

is,  or  may  be,  voluntary  under  this  Hatcher  v.  Crews,  78  Va.  460;  Fink 

rule,  and  may  equally  be  a  fraud  v.  Denny,  75  Va.  663;    Hunters  v. 

upon  creditors  regardless  of  motive.  Waite,  3  Gratt.  26;   Hutchinson  v. 

Griffin  v.  Marquardt,  17  N.  Y.  28;  Kelly,  1   Rob.  (Va.)  128;  Rogers  v. 

Callomb  v.  Caldwell,  16  N.  Y.  484;  Verlander,    30   W.    Va.    619,    649; 

Lee  Bank  v.  Talcott,  19  N.  Y.  146.  Lockhard  v.  Beckley,  10  W.  Va.  87, 

The  New  York  statutes  of  Uses  100,    101;     Fellows   v.   Smith,   40 

and  Trusts,   which   deals  specially  Mich.  689.     [Wood  v.  Potts,   140 

with  such  cases,    differs  from  the  Ala.  425,  37  So.  253  (interpreting 

general  statutes  against  fraudulent  the  Code);    Suber  v.  Chandler,  18 

conveyances  in  that  it  allows  the  S.   C.   526,   529.     But  this  latter 

impeachment  of  a  voluntary  con-  case  holds  that  the  creditor  must 

veyanoe  for  mere  want  of  a  valuable  further  show  that  he  has  been  in- 

consideration     moving     from     the  jured  on  account  of  the  subsequent 

grantee,  as  being  prima  facie,  but  insufficiency  of  the 'debtor's  assets, 

not   conclusively    fraudulent;     the  This  is  perhaps  no  more  than  the 

general  statute    (ante,   p.   25)   de-  general  rule  that  such  property  can- 

laring  that  a  conveyance  shall  not  not  be  reached  by  a  creditor's  bill 

be    adjudged     fraudulent     'solely  when  other  assets  are  available.]  In 

on   the   ground    that   it   was   not  some  states  the  existence  of  debts 

founded  on  a   valuable  considera-  makes    the    voluntary   conveyance 

tion.'    Dunlap  v.  Hawkins,  59  N.  Y.  prima  facie  fraudulent.    See  Cowen 

342;   infra,  p.  213.  v.  Alsop,  51  Miss.  158;   Hunters  v. 

1  Reade  v.  Livingston,  3  Johns.  Waite,  supra;   Rogers  v.  Verlander, 

Ch.  481;  Seals  v.  Robinson,  75  Ala.  supra.    [Lloyd  v.  Fulton,  91  U.  S' 

363;    Early  v.  Owens,  68  Ala.  171;  479  (Ga.);    McKeown  v.  Allen,  37 

Anderson  v.  Anderson,  64  Ala.  403;  Fla.  490,  20  So.  556;    Lang  v.  In- 

Bibb  v.  Freeman,  59  Ala.  612;  City  vestment  Co.,  135  la.  398, 112  N.  W. 
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tive,1  again  sometimes  by  statute,  sometimes  on  grounds  of 
policy,  indebtedness,  according  to  many  of  the  cases,  not  being 
allowed  to  make  even  a  prima  facie  presumption  of  fraud. 

But  while  Chancellor  Kent  thought  that  the  gift  should  be 
treated  as  in  fraud  of  creditors  regardless  of  the  condition  of 
the  debtor,  he  was  of  opinion  that  a  distinction  should  be 
taken  between  the  claims  of  existing  and  of  future  creditOBB 
of  the  giver.  Towards  existing  creditors  it  was  enough  to 
show  debts;  towards  future  creditors  debts  sufficient  to  raise 
an  inference  of  a  fraudulent  intent  should  be  shown;  or,  as 
the  rule  is  often  stated,  towards  existing  creditors  it  is  enough 
to  show  that  the  debtor  has  made  a  voluntary  conveyance; 

550;  Goodman  v.  Wineland,  61  Robinson,  ib.  138;  Pennington  v. 
Md.  449;  Cock  v.  Oakley,  50  Miss.  Flock,  93  Ind.  378;  Jennings  v. 
628.  Such  appears  to  be  substan-  Howard,  80  Ind.  214;  Spaulding  v. 
tially  the  rule  in  Kansas,  Ohio,  and  Blythe,  73  Ind.  93;  Morrill  v.  Kil- 
Texas.  Hunt  v.  Spencer,  20  Kan.  mer,  113  HI.  318;  Bittenger  v.  Kas- 
126;  Crumbaugh  v.  Kugler,  2  O.  St.  ten,  111  111.  260;  Merrell  v.  Johnson, 
373;  Dixon  v.  Sanderson,  72  Tex.  96  111.  224;  Patrick  v.  Patrick,  87 
359, 10  S.  W.  535.  Cf.  cases  cited  111.  555;  Morits  v.  Hoffman,  35 
infra  p.  210,  n.  3.  The  distinction  HI.  553;  Taylor  v.  Eastman,  92 
between  the  two  classes  of  cases  is  N.  Gar.  601;  Worthy  v.  Brady,  91 
that  in  one  it  is  a  part  of  the  case  N.  Car.  265;  Warren  v.  Moody,  522 
of  the  creditor  to  show  insufficiency  U.  S.  132;  Adams  v.  Collier,  ib.  382; 
of  assets,  in  the  other,  a  voluntary  Townsend  v.  Westcott,  2  Beav.  340, 
conveyance  and  indebtedness  being  344;  Kent  v.  Riley,  L.  R.  14  Eq.  290. 
proved,  it  is  held  that  the  burden  [Hessian  v.  Patten,  154  Fed.  829; 
rests  on  the  debtor  to  show  suffi-  Providence  (Savings  Bank  v.  Hunt- 
ciency  of  assets.]  ington,  10  Fed.  871;  Graves  v. 
1  Jackson  v.  Badger,  109  N.  Y.  Atwood,  52  Conn.  512;  Weed  v. 
632,  16  N.  E.  208;  Holden  v.  Burn-  Davis,  28  Ga.  684;  Eames  v.  Dor- 
ham,  63  N.  Y.  74;  Pomeroy  v.  sett,  147  El.  540,  35  N.  E.  T35; 
Bailey,  43  N.  H.  118;  Day  v.  Cooley,  Cours  v.  Houra,  34  la.  597;  Johnson 
118  Mass.  524;  Winchester  v.  Char-  v.  Johnson,  36  Neb.  700,  55  N.  W. 
ter,  12  Allen,  606;  a.  c.  102  Mass.  217;  Dalrymple  v.  Security  L.  &  T. 
272;  Thacher  v.  Phinney,  7  Allen,  Co.,  9  N.  D.  306,  83  N.  W. 
146,  150;  Salmon  v.  Bennett,  1  245;  Quilichini  v.  Agoetini,  2  Porto 
Conn.  525;  French  v.  Holmes,  67  Rico,  258;  Durkee  v.  Mahoney, 
Maine,  186  (the  first  headnote  in  1  Aiken  (Vt.)  116;  Deering  v. 
this  case  is  wrong);  Wilson  v.  Holcomb,  26  Wash.  588,  27  Pac. 
Howser,  12  Penn.  St.  109;  Andrews  240,  561.] 
v.  Flanagan,  94  Ind.  383;  Hogan  v. 
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towards  subsequent  creditors  '  fraud  in  fact '  must  be  shown.1 
The  one  case  is  put  upon  the  footing  of  public  policy,  the 
other  upon  the  footing  of  the  statute.3  The  whole  distinction 
has  had  and  has  some  following;  in  all  those  states  in  which 
the  rule  in  regard  to  existing  creditors  obtains,  it  is  believed 
that  the  rule  in  regard  to  subsequent  creditors  also  obtains. 

The  second  part  of  Chancellor  Kent's  rule  also  is  by  no 
means  generally  accepted,  if  '  fraud  in  fact '  is  to  be  taken  in 
the  sense  of  '  fraud  as  a  matter  of  fact/  i.  e.  fraud  in  actual 
personal  intention.  It  is  not  necessary  for  the  purposes  of  a 
subsequent  creditor  that  he  should  prove  a  personal  intention 
on  the  part  of  the  debtor  to  defraud  or  to  delay  anybody ; 
enough  that  the  facts  which  he  prove?  would,  towards  exist* 
ing  creditors,  establish  a  fraudulent* intent  as  matter  of  law 
And  that  may  be  done,  by  the  better  rule,  by  showing  that  the 
debtor  was  not  in  a  proper  condition,  towards  his  existing 
creditors,  to  make  the  gift.3  When  such  a  case  as  this  is 
spoken  of  as  '  fraud  in  fact/  as  it  has  been  4  the  term  is  to 
be  taken  in  a  special,  and  not  in  its  ordinary,  sense.  It  then 
looks  to  cases  in  which  the  intent  to  defraud  is  found  as  a 
fact  only  as  the  intent  is  the  intent  of  the  average  man;  the 
average  man  would  intend  to  defraud,  in  such  a  case. 

Speaking  then  with  reference  to  the  law  of  most  of  the 
states,  on  the  assumption  that  the  term  '  fraud  in  fact/  when 
used,  includes  cases  of  voluntary  conveyances  by  debtors  not 
in  a  condition  towards  their  existing  creditors  to  make  them, 

1Reade    v.    Livingston,    supra;  Claflin     v.    Mess,     30    N.     J.    Eq. 

Claflin  v.  Mess,  30  N.  J.  Eq.  211;  211. 

Hagerman  v.  Buchanan,  45  N.  J.         3Day  v.  Cooley,  118  Mass.  524; 

Eq.  677,   17  AH.  946;    Gordon  v.  Winchester  v.  Charter,  12  Allen,  606, 

McElwain,  82  Ala.  247,  2  So.  761;  609;    Claflin  v.  Mess,  30  N.  J.  Eq. 

Walsh  v.  Byrnes,  39  Minn.  527,  40  211;  ante,  pp.  98,  101.    See  Wash- 

N.W.831;  Day  v.  Cooley,  118  Mass.  burn  v.  Hammond,  24  N.  E.  R.  33, 

524;   Cole  v.  Terrell,  71  Texas,  549,  34.    Contra  in  some  states.    Ante, 

9S.  W.668.   See  Lewis  v.  Simon,  72  p.  99. 
Texas,  470, 10  S.  W.  554.  4  Claflin  v.  Mess,  supra;  ante,  p. 

2  Hurley  v.  Taylor,  78  Mo.  238;  102,  note. 
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it  may  be  laid  down  as  the  more  general  rule  that,  whether  the 
claim  under  consideration  arose  before  or  after  the  conveyance 
assailed,  the  question  to  be  considered  is  the  same.  That  ques- 
tion is.  Were  the  existing  debts  such  as  to  make  it  unjust  to 
creditors  of  the  time  to  withdraw  the  property  in  question? 
If  they  were,  the  gift  is  fraudulent  not  only  towards  the 
existing  creditors  but  also  towards  those  creditors  whose 
claims  arose  before  the  existing  creditors  were  all  paid  off.1 
If  the  debts  were  not  such  as  to  affect  the  existing  creditors, 
subsequent  creditors  clearly  cannot  complain  of  the  gift.2 

It  is  not  enough,  even  for  a  prima  facie  case,  if  we  accept 
the  more  general  doctrine,  to  show  that  the  grantor,  being  in 
debt,  made  a  voluntary  alienation.8  Indeed  to  show  that  a 
man  was  deeply  in  debt   when  he  made  a  gift  is  in  itself 

1  Day  v.  Cooley,  118  Man.  524;        A  man  who  is  solvent  may  make 

Winchester  v.  Charter,  12  Allen,  606,  a  parol  gift  or  promise  to  give  lands; 

609  (see  s.  c.  102  Mass.  272);  Red-  and  if  the  grantee  enter  and  make 

field  v.  Buck,  35  Conn.  328;  Gaflin  improvements,  the  gift  will  be  good 

v.  Mess,  30  N.  J.  Eq.  211;  Robinson  against  the  grantor,  and  of  course 

v.  Clark,  76  Maine,  493;    Cole  v.  against  his  creditors.  Doaier  v.  Mat-' 

Tyler,  65  N.  Y.  73;    McCanless  v.  son,  94  Mo.  328,  7  S.  W.  268;  Dough- 

Flinchum,  89  N.  Car.  373;  Hunters  erty  v.  Harsel,  91  Mo.  161,  3  €.  W. 

v.  Waite,  3  Gratt.  26;  White  v.  Mo-  583.    Hie  transaction  was  treated 

Pheeters,  75  Mo.  286;    Tupper  v.  as  founded  upon  valuable  considera- 

Thompson,  26  Minn.  385,  4  N.  W.  tion  in  these  cases.    That  was,  it 

621;    Henry  v.  Hinman,  25  Minn,  seems,  wrong.    See  chapter  18,  §  1. 

199;   Williams  v.  Osborne,  95  Ind.  The   gift    was   good    because   the 

347;  Andrews  v.  Flanagan,  94  Ind.  grantor  was  not  made  unable  to 

383;  Wright  v.  Nipple,  92  Ind.  310;  pay  his  debts. 
Eve  v.  Louis,  91  Ind.  457;  Barhydt         s  Winchester  v.  Charter,  12  Allen, 

v.  Perry,  57  Iowa,  416,   10  N.  W.  606,   600;    s.   c.    102   Mass.   272; 

820;  Watson  v.  Riskamira,  45  Iowa,  Thacher  v.  Phinney,  7  Allen,  146; 

231;  Morrill  v.  Kilner,  113  HI.  318;  150;    Lerow  v.  Wilmarth,  9  Allen, 

Bongard    v.    Block,     81    111.    186;  382;   Beal  v.  Warren,  2  Gray,  447; 

Fellows  v.  Smith,  40  Mich.  689.  Green  v.  Tanner,  8  Met.  411;  Patrick 

3Faloon   v.   Mclntyre,    118   111.  v.  Patrick,  87  111.  555;   Jackson  v. 

292,  8  N.  E.  315;    Higgins  v.  White,  Badger,  109  N.  Y.  632, 16  N.  E.  208; 

ib.  619, 8  N.  E.  808.    Of  course  then  Holden  v.  Burnham,  63  N.  Y.  74; 

evidence  of  the  pecuniary  circum-  Townsend  v.   Westacott,   2   Beav. 

stances  of  the  debtor  is  admissible.  340,  344.     [But  it  has  elsewhere 

JenningB  v.  Howard,  80  Ind.  214.  been  held,  that  proof  of  a  voluntary 
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nothing,  for  he  may  still  have,  after  the  gift,  ample  means 
out  of  which  payment  may  be  enforced.  The  evidence  should 
go  so  far  as  to  show  that  the  grantor  was  either  '  alieno  sere 
pragravatus/  weighed  down,  embarrassed  with  debt,1  or  in 
debt  to  such  an  extent  that  to  withdraw  the  property  iD 
question  from  the  claims  of  creditors  would  defeat  or  delay 
them.9 

conveyance    and    of    indebtedness    said  that  it  must  be  shown  that  the 
being  offered,  a  prima  facie  case  is    conveyance  left  the  debtor  insolv- 
established,  and  it  is  for  the  debtor    ent.    Pearson  v.  Maxfield,  51  la.  76, 
to  show  the  sufficiency  of  his  re-    50  N.  W.  77.    But  the  statement  of 
maining  assets.    Bertrand  v.  Elder,    the  rule  in  the  text  is  preferable,  as 
23  Ark.  494.    It  has  even  been  said    the  creditor's  case  hardly  requires 
that  he  must  establish  this  sum-    proof  of  actual  insolvency.     Ken- 
ciency  of  assets  beyond  a  reason-    nard  v.  Curran,  230  111.  122,  87  N.  £. 
able  doubt.    Ketcham  v.  Hullock,    013.    See  also  Grary  v.  Kurt*,  132 
55  HI.  App.  632;    Bullett  v.  Worth-    la.    105,    105  N.  W.  590,    109   N. 
ington,  3  Md.  Ch.  99  (cited  with    W.   452.     Cases  should  be   distin- 
approval  in  Bertrand  v.  Elder,  su-    guished  where  the  question  is  not 
pra);  Grumbaughv.  Kugler,  2  0.  St.    of   the   debtor's   condition  at   the 
373.]  time  of  '  making  the  transfer,   but 

Contra  too  by  statute  in  some  of  the  state  of  his  property  at 
states.  Buchanan  v.  Buchanan,  72  the  time  the  creditor's  bill  is 
Ala.  55;  Gordon  v.  Tweedy,  71  Ala.  brought.  The  creditor  may  be 
292-,  Hamilton  v.  Blackell,  60  Ala.  required  to  show  an  execution 
545;  Hubbard  v.  Allen,  59  Ala  283;  with  return  of  nulla  bona,  or  the 
City  National  Bank  v.  Hamilton,  absenoe  of  other  property  subject 
34  N.  J.  Eq.  158;  Cowen  v.  Alsop,  to  execution,  in  order  to  maintain 
51  Miss.  158.  See  also  Gale  v.  Wil-  his  bill.  See  p.  152,  n.  2.J  (But  in 
Kamson,  8  Mees.  &  W.  405,  410,  Virginia  there  would  be  a  presump- 
Holfe,  B.;   ante,  p.  27.  tion  against  the  debtor  in  any  case, 

1  Shears  v.  Rogers,  3  Barn.  &  in  favor  of  existing  creditors.  Ante, 
Ad.  362;  Gale  v.  Williamson,  8  p.  27.)  It  is  said  in  Parkman  v. 
Mees  &  W.  405;  Lerow  v.  Wilmarth,  Welch,  19  Pick.  231,  236,  and  it  has 
supra;  Draper  v.  Buggee,  133  Mass.  been  said  in  other  cases,  that  it  is 
258;  Cock  t>.  Oakley,  50  Miss,  enough  to  show  that  the  debtor 
628;  Patterson  v.  Kinney,  97  111.  was  '  deeply  in  debt '  when  he  made 
41;  Lionberger  v.  Baker,  88  Mo.  447.  the  gift;  but  here  '  deeply  in  debt ' 
See  Stivers  v.  Home,  62  Mo.  473.  means  in  debt  to  such  an  extent  that 
'Thacher  v.  Phinney,  7  Allen,  to  withdraw  the  property  in  ques- 
146;  Beal  v.  Warren,  2  Gray,  447,  tion  from  creditors  by  a  gift  would 
454;  Bank  of  Alexandria  v.  Patton,  defeat  or  delay  them.  Thacher  v. 
1  Rob.  (Va.)  499.  fPatrick  v.  Phinney,  supra,  at  p.  150;  Win- 
Patrick.  77  111.  555.    It  has  been    Chester  v.  Charter,  102  Mass.  272. 
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Nay,  it  has  been  suggested  that  there  may  be  a  question  of 
fact  in  regard  to  fraud  even  where  the  debtor  had  not  suffi- 
cient or  had  but  barely  sufficient  property  to  pay  his  debts 
when  he  made  the  gift.1  Thus  in  a  Massachusetts  case  *  in 
which  an  assignee  in  insolvency  sought  to  recover  land  vol- 
untarily conveyed  by  the  debtor  to  his  wife,  an  instruction 
to  the  jury  to  the  following  effect  was  upheld:  Whether  a  vol- 
untary conveyance  is  fraudulent  or  not  is  a  question  of  fact, 
to  be  determined  upon  all  the  circumstances  in  regard  to  mak- 
ing the  same,  especially  upon  the  condition  of  the  grantor  in 
regard  to  property  and  the  amount  of  debts  then  due  by  him:  * 
a  voluntary  conveyance  would  not  be  fraudulent  if  it  was 
proved  to  have  been  made  by  a  person  substantially  free  from 
debt  and  possessed  of  a  large  amount  of  property,  with  no 
purpose  to  delay  creditors;  but  such  a  conveyance  by  a  person 
deeply  in  debt,  whose  property  was  inadequate  or  barely  suffi- 
cient for  the  payment  of  his  debts,  would  furnish  strong  pre- 
sumptive evidence,  which  if  unexplained  would  show  the 
conveyance  to  be  invalid  against  creditors.4 

It  would  be  difficult  however  to-  show  facts,  other  than  the 
consent  of  the  creditor  •  or  something  equivalent  thereto, 
which  could  justify  a  considerable  gift  by  a  debtor  whose 
property  at  the  time  or  after  the  gift  was  '  inadequate  or  barely 

See  Cook  v.  Holbrook,   146  Mass.  Stony,  12  Johns.  536,  559;  Seward 

66,  14  N.  E.  943.    Beyond  that  the  v.  Jackson,  8  Cowen,  406,  423,  434, 

proposition  is  not  true,  according  438;     Van    Bibber   v.    Mathis,    52 

to  the  better  authorities.  Texas,  406;    Kerr  v.  Hutchins,  46 

It  does  not  help  the  matter  in  any  Texas,    384;    Cock  v.   Oakley,   50 

of  these  cases,  as  the  cases  in  this  Miss.  628. 

and  in  the  preceding  note   show,         l  Winchester    v.    Charter,     102 

that  the  conveyance  was  founded  Mass.  272. 
upon  a  '  meritorious  '  consideration.         2  lb. 

Further   in   regard    to    debtors         'See  Draper  v.  Buggee,  133  Mass. 

weighed  down  with  debt,  Hinde  v.  258. 

Longworth,  11  Wheat.  199;  Norton         4  Cook  v.  Holbrook,  146  Mass.  66, 

v.  Norton,   5  Cush.    524;    Cole  v.  67,  14  N.  E.  943.     * 
Tyler,  65  N.  Y.  73;    Carpenter  v.         5  See  Perkins  v.  Webster,  2  Cush. 

Roe.   10  N.  Y.  227;    Yerplank  v.  480,  484. 
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sufficient  for  the  payment  of  his  debts.'  It  is  clear  that  the 
mere  fact  that  the  debtor  had  no  actual  intention  in  mind  to 
delay  his  creditors  would  not  be  received  for  the  purpose  of 
establishing  the  gift;  the  rule  requires  that  the  apparent  in- 
tent should  be  '  explained/  and  that  means  that  facts,  not  mo- 
tives, should  be  shown  to  justify  it.1 

Under  the  much-copied  Statute  of  Uses  and  Trusts  of  New 
York,1  touching  the  acquisition  of  property  by  one  person 
the  title  to  which  however  is  taken  in  the  name  of  another, 
a  voluntary  alienation  may  be  impeached  '  solely  for  the 
want  of  a  valuable  consideration  moving  from  the  grantee; '  * 

1  Indeed  it  is  correct,  notwith-  And  the  same  may  be  said  too  of 
standing  some  expressions  in  the  cases  in  which  the  voluntary  con- 
books  to  the  contrary,  to  say  that  a  veyance  raises  only  a  prima  facie 
voluntary  conveyance  by  an  insolv-  presumption;    as  the  text  states, 
ent  debtor,  or  by  a  debtor  who  is  Thus  in  Cole  v.  Tyler,  65  N.  Y.  73, 
made  insolvent  by  the  conveyance,  the  court  says  of  such  a  case:  '  This 
is  per  Be  fraudulent.     Hunters  v.  presumption  is  not  to  be  overthrown 
Waite,  3  Gratt.  26;    McCanless  v.  by  mere  evidence  of  good  intent  or 
Flinchum,  89  N.  Car.  373.     This  generous  impulse.    It  must  be  over- 
is  of   course   consistent   with   ad-  come    by    circumstances    showing 
mitting  evidence  of  consent,  oondo-  on  their  face  that  there  could  have 
nation,  waiver,  or  the  like.    The  law  been  no  bad  intent,  such  as  that 
is  well  stated  by  Mr.  Justice  Baldwin  the  gift  was  a  reasonable  provision 
in  Hunters  v.  Waite,  supra.     '  If,'  and  that  the  debtor  still  retained 
said  the  learned  judge,  '  a  man  in  sufficient  means  to  pay  his  debts.' 
insolvent     circumstances     conveys  See  also  Hunters  v.  Waite,  supra; 
away  his  property  to  strangers,  or  Winchester  v.  Charter,  12  Allen,  606. 
settles  it  upon  his  wife  and  children,  2  Rev.  Sts.,  Real  Property  Law 
the  law  concludes  the  design  to  be  (Cons.  Laws,  c.  50),  §74.   See  Under- 
fraudulent    against    his    creditors,  wood  v.  Sutcliff,  77  N.  Y.  58;  Ocean 
and  all  evidence  to  the  contrary  Bank  v.  Olcott,  46  N.  Y.  12;  Molm. 
is  idle  or  delusive;    and  so  if  he  v.  Barton,  27  Minn.  530,  8  N.  W. 
renders  himself  insolvent  by  a  vol-  765;  Rogers  v.  McCauley,  22  Minn, 
untary  conveyance,  however  men-  384;   Fairbairn    t>.    Middlemiss,   47 
torioufl  in  itself  merely.    It  is  vain  Mich.  372,  11   N.  W.  203;  Cranson 
to  speculate  upon  his  motives  or  v.  Smith,  ib.  189,  10  N.  W.  194. 
adduce  evidence  of  an  honest  pur-  3  Dunlap  t>.  Hawkins,  59  N.  Y. 
pose.  .  .  .  Apologies    and    excuses  342,  Allen,  J.    '  Every  such  convey- 
may  be  found  to  absolve  him  from  ance  shall  be  presumed  fraudulent 
all  moral  turpitude,  but  to  these  the  as  against  the  creditors  at  that  time 
law  cannot  listen.'  of  the  person  paying  the  considera- 
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while  the  language  of  the  general  statute  of  New  York  and 
other  states,  against  fraudulent  conveyances,  is  just  the  con- 
trary.1 But  the  presumption  of  fraud  in  a  case  under  the  for- 
mer statute  is  still  only  prima  facie.  A  creditor  cannot,  under 
that  statute  any  more  than  under  the  statute  of  Elizabeth,  suc- 
cessfully impeach  a  conveyance  founded,  e.  g.  on  natural  love 
and  affection  and  free  from  the  imputation  of  any  intention 
to  defraud,  when  the  debtor  has,  independently  of  the  prop- 
erty granted,  ample  funds  to  pay  his  creditors.1  The  differ- 
ence between  the  two  statutes  should  cot  be  overlooked. 

Suppose  however  that  a  conveyance  is  made  by  an  embar- 
rassed debtor  to  a  member  of  his  family;  will  that  affect 
the  question,  what  is  sufficient  to  constitute  a  prima  facie 
case?  The  authorities  give  somewhat  discordant  answers. 
Formerly  provisions  by  a  .man  for  his  wife  or  children  were 
not  treated  as  on  the  footing  of  ordinary  voluntary  convey- 
ances; but  the  contrary  is  now  true  both  at  law  and  in 
equity.8  Some  recent  authorities  appear  to  have  declared 
that  the  creditor  makes  a  case  by  showing  that  the  debtor, 
being  in  failing  circumstances,  conveyed  the  property  in  ques- 
tion to  one  of  his  family;  such  evidence  raising  something 
like  a  presumption  that  the  conveyance  was  voluntary  or 
otherwise  invalid  against  creditors.4    Indeed  it  has  been  de- 

tion.'     Supra,  p.   207,   note.     See  P.  138;  Tweddle  v.  Atkinson,  1  Best 

Buchanan   v.    Buchanan,    72   Ala.  &  S.   393.     These   cases  overrule 

55.    The  statute  in  these  cases  im-  Ellis  v.  Nimmo,  Lloyd  &  G.  348,  and 

presses  a  trust  upon  the  land  in  earlier  decisions  and    dicta.     See 

favor  of  the  existing  creditors  of  the  Exchange  Bank  v.  Rice,  107  Mass. 

person    advancing    the     purchase  37;  ante,  p.  204.    But  see  French  v. 

money,  which  they  may  enforce  in  Holmes,  67  Maine,  189. 
equity.   Wood  v.  Robinson,  22  N.  Y.         4  Thompson  v.  Loring,  13  Neb. 

564.  386,  14  N.  W.  168;  Burton  v.  Gib- 

1  Ante,  pp.  25,  207,  note.  son,  32  W.  Va.  406, 417,  9  S.  E.  255; 

*  Allen,  J.  in  Dunlap  v.  Hawkins,  Lockhard  v.  Beckley,   10  W.  Va. 

supra.  87;    Burt  v.  Timmons,  29  W.  Va. 

8  Holloway  v.  Headington,  8  Sim.  441,  2  S.  E.  780.    [Mitchell  v.  Erne, 

325;  Jefferys  t>.  Jefferys,  1  Craig  &  126  N.  C.  77,  35  S.  E.  190  (prefer- 
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clared  in  many  states  that,  in  a  contest  between  creditors 
and  the  wife  of  a  debtor,  if  the  wife  claims  the  ownership, 
by  purchase,  of  property  which  the  creditors  are  trying  to 
reach,  the  burden  of  proof  is  upon  her  to  show  such  purchase 
by  clear  and  satisfactory  evidence,  and  that  the  purchase  was 
for  a  valuable  consideration  paid  by  her  or  by  some  one  on 
her  behalf.1    And  this  may  well  be  true  where  the  wife  is 

ence);  Canedy  v.  Skinner,  60  Wash.  82  Ala.  247,  2  So.  671;    Wedge- 

501,  97  Pac.  497.]     It  is  held  in  worth  v.  Wedgeworth,  84  Ala.  274, 

Maryland,  on  the  construction  of  4  So.  149;   Moog  v.  Farley,  79  Ala. 

the  Code,  that  the  fact  of  a  convey-  246;    Lipscomb  v.  McClennan,  72 

ance  being  made  by  husband  to  wife  Ala.  151 ;  Gordon  v.  Tweedy,  71  Ala. 

is  sufficient  to  put  a  purchaser  for  202;  Boiling  t>.  Jones,  67  Ala.  508; 

value  from  the  wife  upon  notice;  so  Barnard    v.    Davis,    54    Ala.    565; 

that  if  he  does  not  inquire,  and  it  [Silvey  &  Co.  v.  Vernon,  153  Ala. 

turns  out  that  the  conveyance  to  the  570.]    Meredith  v.  Citizens'  Bank, 

wife  was  invalid  towards  creditors,  92  Ind.  343;  Erdman  v.  Rosenthal, 

the  purchaser  cannot  hold  the  prop-  60  Md.  312;  Besson  v.  Eveland,  26 

erty.    Green  v.  Early,  39  Md.  223;  N.  J.  Eq.  468;    Burton  v.  Gibson, 

MulhoUand  v.  McLane,  64  Md.  455,  32  W.  Va.  406,  417,  9  S.  E.  255. 

2  Atl.  831.     The  court  admits  that  [See  also  Wood  v.  Riley,  121  Ala. 

that  would  not  be  true  under  the  100, 25  S.  E.  723;  Helm  v.  Brewster, 

statute  of  Elizabeth.  42  Colo.  25,  93  Pac.  1101;  Claflin  v. 

In  Missouri  a  conveyance  to  a  Ambrose,  37  Fla.  78,  19  So.  628; 

wife,  paid  for  by  the  husband,  is  Carson   v.    Stevens,  40  Neb.    112, 

presumptively  fraudulent  as  to  his  68  N.  W.  845;  Kirchman  v.  Krotty, 

existing  creditors.   Jordan  v.  Busch-  51  Neb.  191,  70  N.  W.  916;  Lusk 

meyer,  97  Mo.  94.    See  also  Sloan  v.   Riggs,  65  Neb.   258,   91  N.  W. 

v.  Tony,  78  Mo.  623,  10  S.  W.  616;  243  (also  near  relatives);  First  Nat 

post,  p.  223.    So  too  it  is  held  in  Bank  v.  McClellan,  9  N.  M.   636, 

Iowa  that  if  a  debtor  conveys  all  his  58  Pac.  347;   Redmond  v.  Chand- 

property  to  his  son,  a  young  man  ley,    119    N.  C.    575,     26    S.   E. 

living  with  him,  this  shows  fraud  255;  Lewis  v.  Palmer,  106  Va.  522, 

presumptively.     Peterson  v.  Rone,  56  S.  E.  341;  Liebenthal  v.  Price, 

76  Iowa,  447,  41  N.  W.  68.  8   Wash.  206,  35    Pac.  1078;  But- 

1  Horton  t>.  Dewey,  53  Wis.  410,  ler  v.  Thompson,  45  W.  Va.  660, 

10  N.  W.  599;  Gamber  v.  Gamber,  31 S.  E.  960.] 

18  Penn.  St.  363;  Lloyd  v.  Williams,  The  first  of  these  cases  has  been 

21  Penn.  St.  327;  Keeny  tr.  Good,  ib.  much  limited  by  Wheeler  Manuf. 

349;    Walker  v.  Reamey,  36  Penn.  Co.  v.  Monahan,  63  Wis.  198,  23 

8t.  410;    Parvin  v.  Capewell,   45  K.  W.  127,  and  held  not  to  apply 

Penn.  St.  89;   Seeds  v.  Kahler,  76  to  cases  in  which  the  husband  was 

Penn.  St.  262;   Rose  v.  Brown,  11  not  indebted   when  he   made  the 

W.  Va.  122;   Gordon  v.  Mcllwain,  voluntary   conveyance.      The   rule 
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seeking  to  show  a  trust  in  her  favor  in  lands  conveyed  to  the 
husband,  in  whole  or  in  part,  as  she  alleges,  with  her  money.1 
But  a  different  case  arises  where  the  property  has  been 
conveyed  to  the  wife.1  However  the  like  rule  is  laid  down 
of  contests  between  creditors  and  the  debtor's  parent,  where 
the  property  has  been  conveyed  by  the  debtor  to  the  parent;  * 
it  is  said  that  there  should  be  clearer  and  fuller  evidence  in 
such  cases  of  an  adequate  valuable  consideration  than  where 
the  conveyance  is  to  a  stranger.4    Thus  it  has  been  declared 

since  laid  down  in  Wisconsin  is  that,  wife  has  shown  that  she  is  a  pur- 

where  a  conveyance  by  husbanjl  to  chaser  for  valuable  consideration, 

wife  is  shown  to  be  fraudulent  on  See  West  Virginia  cases  cited  supra; 

the  part  of  the.  husband,  the  wife  Adams  v.  Edgerton,  supra, 

must  then  show  that  she  paid  value  l  Besson  v.  Eveland,  26  N.  J.  Eq. 

for  it  either  out  of  her  own  property  468;  Sale  v.  McLean,  29  Ark.  612; 

or  with  funds  furnished  by  a  third  Hershy  v.   Latham,  46  Ark.  542; 

person   for  her  use.     Briekley  v.  Seitz   v.   Mitchell,   94   U.   S.   580. 

Walker,  68  Wis.  563,  32  N.  W.  773.  3  See  Davis  v.  Zimmerman,  40 

That  rule  does  not  differ  from  the  Mich.   24;    Gilbert  v.   Glenny,   75 

rule  in  other  cases  except  in  re-  Iowa,  513,  39  N.  W.  818;  Kane  v. 

quiring  the  purchaser  to  show  where  Desmond,  63  Cal.  464;   Richardson 

the    purchase-money    came    from.  v.  Subers,  82  Ga.  427,  9  S.  E.  172; 

See  also  Seitz  v.  Mitchell,  94  U.  S.  Stephenson  v.  Cook,  64  Iowa,  265, 

580,  and  cases  reviewed;  Hinkle  v.  20  N.  W.  182;    Sloan  v.  Torry,  78 

Wilson,  53  Md.  287;  Frank  v.  King,  Mo.  623;  infra,  p.  223,  note. 

121  111.  250;  Dresher  v.  Carson,  23  Mortgages  by  husband  to  wife, 

Kans.  313;  Adams  v.  Edgerton,  48  as  affecting  the  husband's  creditors, 

Ark.    419;    Hoey    v.    Pierron,    67  are  matter  of  statute  in  some  states. 

Wis.    262,   30  N.  W.  692.  Hoey  v.  Pierron,  67  Wis.  262,  30 

Davis  v.  Zimmerman,  40  Mich.  N.  W.  692,  from  which  it  appears 

24,  denies  that  the  evidence  on  the  that  the  wife  must  show  that  the 

part  of  the  wife  should  be  anything  '  mortgage  was  given  in  good  faith, 

more  than  preponderating,  when  all  and  to  secure  an  actual  indebted- 

the  facts,  together  with  the  relation-  ness  and  the  amount  thereof.'    See 

ship  of  the  parties,  are  considered,  also  Semmens  v.  Walters,  55  Wis. 

In    Virginia   postnuptial  settle-  675, 13  N.  W.  889;  Evans  v.  Ruger, 

ments  are  presumptively  voluntary.  57  Wis.  624. 

Robins  v.  Armstrong,  84  Va.  810,  8  Lloyd  v.  Williams,  supra. 

6  S.  E.  130;   Beecher  v.  Wilson,  ib.  4  lb.;  Hubbard  v.  Allen,  59  Ala. 

873,  6  S.  E.  217.     And  hence,  under  283;      Barnard    v.    Davis,    supra, 

the  statutes  of  that  state,  if  the  [See    further  on  conveyances  be* 

husband  was  then  in  debt,  they  are  tween    near    relatives,    Fishel    v. 

deemed  to  be  fraudulent,  until  the  Motta,  76  Conn.  197,  56  Atl.  558; 
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in  Pennsylvania,  of  a  conveyance  by  a  son  to  his  mother, 
alleged  to  have  been  in  fraud  of  the  son's  creditors,  that 
stricter  proof  of  the  mother's  honesty,  i.  e.  honest  payment, 
is  necessary  than  if  she  were  a  stranger  in  blood.1  ° 

How  far  cases  of  this  kind  may  have  been  influenced  by 
questions  of  possession  is  not  clear.  Manifestly  the  question 
of  possession  might  often  be  significant  in  alienations  be- 
tween members  of  a  family  residing  together  or  occupying 
the  same  lands;  ordinarily  there  would  be  no  change  of  pos- 
session or  enjoyment  in  the  case  of  a  conveyance  of  land  by 
a  husband  to  his  wife,  or  by  a  father  to  his  son,  or  by  a  son 
to  his  father  or  mother,  where  all  live  together  or  upon  the 
same  or  adjoining  lands.3    But  the  cases  in  question  do  not 


Martin  v.  Duncan,  156  HI.  274, 
41  N.  E.  43;  Leavitt  v.  La  Force,  71 
Mo.  353;  Suley  v.  Ritchey,  76  Neb. 
427,  107  N.  W.  76  (also  110 
N.  W.  1105);  Hulen  v.  Chilcoat,  79 
Neb.  595,  113  N.  W.  122;  Livesley 
v.  Heise,  48  Or.  147,  85  N.  W.  509; 
Strubling  v.  Wilson,  50  Or.  282,  90 
N.  W.  1011,  92  N.  W.  811;  Butler 
v.  Thompson,  45  W.  Va.  660,  31 
S.  E.  960.] 

1  Lloyd  v.  Williams,  supra;  Scott 
r.  Winahip,  20  Ga.  429.     But  see 


Reehling  v.  Byers,  94  Penn.  St. 
316,  323;  and  see  Williams  t>. 
Williams,  11  Lea,  355. 

2  See  Gilligan  v.  Lord,  51  Conn. 
562,  an  important  case,  quoted 
in  chapter  13;  Erdman  v.  Rosen- 
thal, 60  Md.  312;  Richardson  v. 
Codctington,  49  Mich.  1,  12  N.  W. 
$86;  Ladd  v.  Newell,  34  Minn.  107, 
24  N.  W.  366;  Hossfeldt  v.  Dill,  28 
Minn.  469, 10  N.  W.  781 ;  Sanders  v. 
Chandler,  26  Minn.  273,  3  N.  W. 
351;   Pyron  v.  Lemon,  67  Ala.  458; 


•  See  Badges  of  Fraud,  c.  XVII.  As  will  appear  from  the  cases  there 
cited,  and  from  those  cited  by  the  author  passim  in  the  following  pages, 
mere  relationship  is  in  many  jurisdictions  not  considered  a  suspicious  cir- 
cumstance, much  less  a  fact  which  will  sustain  the  burden  of  proof  resting  ' 
on  the  complainant  to  show  fraud.  See  Coon  v.  Morrison,  34  111.  App.  352; 
Oberholzer  v.  Hazen,  92  la.  602,  61  N.  W.  365,  where  relationship,  even 
with  the  addition  of  circumstances  of  a  somewhat  suspicious  nature,  was 
not  held  sufficient.  While  in  some  jurisdictions  transfers  between  near 
relations  and  from  husband  to  wife  are  alike  considered  suspicious,  else- 
where a  distinction  is  made,  transactions  between  relatives  being  less 
unfavorably  regarded  than  transfers  from  husband  to  wife.  Williams  t>. 
McKissack,  117  Ala.  441,  22  So.  489;  Clewis  v.  Malon,  119  Ala.  312,  24 
So.  767,  (cf.  with  Ala.  cases  on  husband  and  wife*  p.  215,  n,  1);  Daggett  v. 
Bulfer,  82  la.  101,  47  N.  W.  978  (cf.  Oberholzer  v.  Hazen,  supra);  Shea  v. 
Hynee,  89  Minn.  423,  95  N.  W.  214. 
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profess  to  turn  upon  such  considerations;  the  question  is  of 
payment  of  value  by  the  grantee,  an  immaterial  thing  if  pos- 
session is  not  changed.  Nor  are  the  cases  under  considera- 
tion cases  in  which,  because  fraud  has  been  proved  against 
the  grantor,  the  grantee  must  prove  purchase  for  value  in 
good  faith; *  for  fraud  has  not  yet  been  proved  against  the 
grantor,  —  he  has  only  been  shown  to  be  embarrassed,  and 
an  embarrassed  debtor  not  in  bankruptcy  may  sell  his  prop- 
erty for  value,3  or  prefer  his  creditors.8 

Again  where  there  is  any  evidence  that  the  debtor  has 
paid  the  price  for  property  the  title  to  which  has  been  taken 
in  the  name  of  his  wife  or  son  or  other  person,  a  case  may 
arise  under  statutes  like  the  Statute  of  Uses  and  Trusts  of 
New  York,  already  referred  to;  and  it  may  well  be  that  in 
such  a  case  strong  counter  evidence  of  payment  on  the  part 
of  a  grantee,  being  a  member  of  the  debtor's  family,  stronger 
perhaps  than  would  be  required  of  a  stranger,  would  be  neces- 
sary to  enable  the  grantee  to  hold  the  property.4  But  this 
suggestion  does  not  reach  the  case  of  a  conveyance  by  the 
debtor  himself  to  the  member  of  his  family;  and  the  con- 
clusion cannot  well  be  escaped  that  the  language  of  the  law 
in  some  of  the  states  has  sometimes  5  gone  a  great  length. 

Tompkins  v.  Nichols,  53  Ala.  197;  399,  33  N.  W.  657,  35  N.  W.  494; 

Jaffersv.  Aneals,  91111.487;  Jones  Walden  v.  Murdock,  23  Cal.  540; 

v.  King,  86  111.  225.  Wheaton   v.    Neville,    19   Cal.    41; 

But  retaining  possession  of  land  Randall  v.  Biimngton,  10  Cal.  491; 

after  sale  stands  upon  a  different  Flewellan  v.  Crane,   58  Ala.   627; 

footing  from  retaining  possession  of  Crawford  v.   Kirksey,  55  Ala.  282; 

goods  sold.     To  retain   possession  Cavanhaven    v.     Hart,    21    Penn. 

of  lands  sold  would  not  alone,  by  St.  495;    Totten  v.  Brady,  54  Md. 

the  better  rule,  raise  any  presump-  170;    Frank  v.  King,  121  111.  250, 

tion  of  fraud.    See  chapter  13,  §  5.  12  N.  E.  720  (his  wife);  Schroeder 

1  See  chapter  18.  v.  Walsh,  120  HI.  403,  11  N.  E.  70; 

2  Thornton  v.  Lane,  11  Ga.  459;  Brigham  v.  Hubbard,  115  Ind.  474, 
Seesel  v.  Ewan,  35  Ark.  127;   Lien-  17  N.  E.  920  (wife). 

krauf  v.  Morris,  66  Ala.  406.  4  Pyron  v.  Lemon,  67  Ala.  458. 

3  Sisson  v.  Roath*  30  Conn.  15;     See  Seitz  v.  Mitchell,  94  U.  S.  580. 
Southern  Lead  Co.  v.  Haas,  73  Iowa,         6  See  Lloyd  v.  Williams,  21  Penn. 
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The  rule  referred  to  appears  to  be  an  extension  of  intima- 
tions from  early  times,  and  repeated  from  time  to  time  in 
modern  cases,  to  the  effect  that  the  transfer  of  property  to  a 
relative  is  ground  for  suspicion;  *  against  which  may  be  set. 
the  intimation  made  only  less  frequently  that  there  is  a  dis- 
tinction (which  once  really  obtained)  a  in  favor  of  conveyances 
made  upon  the  meritorious  consideration  of  blood  or  '  love 
and  affection.' 8    Something  is  to  be  said  for  each  of  these 

St.  327;   Scott  v.  Winship,  20  Ga.  a  wife  claimed  crops  as  having  been 

429.    But  see  the  late  case  of  Reeh-  the  product  of  her  land,  which  crops 

ling  v.  Byers,  94  Penn.  St.  316,  323,  had  been  taken  by  her  husband's 

where  it  is  said  that  business  rela-  creditors,  the  court  said:    '  Where 

tions  between  parents  and  children  the  husband  is  largely  indebted,  and 

'must  be  treated  just  as  are  the  admitted  to  have   been  insolvent, 

transactions'  between  ordinary  debt-  as  was  the  case  here,  family  arrange- 

ore  and  creditors.'  ments  which  may  seem  to  enable 

1  Twyne's  Case  3,  Coke,  80,  81  b;  the  debtor   to  cloak  his  property 

Lloyd  v.  Williams,  supra;  Knight  v.  and  continue  his  business  under  the 

Capito,  23  W.  Va.  639;  Kennedy  v.  name  of  a  relative,  who  may  have 

Lee,  72  Ga.  39;  McCanless  v.  Flin-  no  actual  interest  as  principal  or 

chum,  89  N.  Car.  373;    Reiger  v.  proprietor  in  the  management  of  the 

Davis,  67  N.  Car.  185;   Renney  v.  property  or  its  proceeds,  are  natu- 

Wffliams,  89  Mo.  139,  1  S.  W.  227;  rally  looked  upon  with  suspicion/ 
Kennedy  v.  Powell,  34  Kans.  22,         '  Supra,  p.  214. 
7  Pac.  606;  Post  v.  Steiger,  29  N.  J.         8  See  Winchester  v.  Charter,  12 

Eq.   556;    Hanell  v.  Mitchell,   61  Allen,  606,  606;   Draper  v.  Buggee, 

Ala.  270;  Hubbard  v.  Allen,  59  Ala.  133    Mass.    258,    262;    Dunlap    v. 

283;  Barnard  v.  Davis,  54  Ala.  565;  Hawkins,  59  N.  Y.  342;   Taylor  v. 

Young    v.    Dumas,    39    Ala.    60;  Jones,  2  Atk  600. 
Marshall   v.   Craon,   52   Ala.    554;         The    same    question   may  arise 

Leppig  v.  Bretsel,  48  Mich.  321,  12  as  to  conveyances  for  value.    In  a 

N.  W.   199;    Ladd  v.  Newell,   34  recent  case  relating  to  a  conveyance 

Minn.  107  (husband  and  wife) ;  Rob-  of  land  by  a  mother  to  her  daughters 

inson v. Clark, 76 Maine, 493  (same);  Mr.  Justice  Fry  said:    'It  appears 

Hoboken  Bank  v.  Beekman,  36  N.  J.  plain  that  though  valuable  and  good 

Eq.  83;    Thompson  v.  Feagin,  60  consideration   was    given    by    the 

Ga.   82;    Hempstead  t>.'  Johnston,  daughters,  that  consideration  can- 

18  Ark.  123.    But  see  Reehling  v.  not  have  been  the  full  value  of  the 

Byers,  94  Penn.  St.  316;  Thorpe  v.  estate.    But  it  also  appears  to  me  to 

Thorpe,  12  S.  Car.  154;  Williams  v.  be  plain  that  when  a  bona  fide  and 

Williams,  11  Lea,  355;  Kaufman  v.  honest  instrument  is  executed,  for 

Whitney,  50  Miss.  108.  which    valuable    consideration    is 

In  Ladd  v.  Newell,  supra,  where  given,  and  the  instrument  is  one  be- 
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apparently  contrary  intimations;  they  are  not  necessarily 
opposed  to  each  other.  A  creditor  may  well  be  held  to  very 
clear  proof  of  his  claim  and  of  the  extent  of  it  against  a  pro- 
vision which  has  been  made  and  settled  upon  wife  or  child, 
where  the  provision  is  apparently  reasonable  to  the  purpose. 
The  evidence  might  well  be  required  to  be  clearer  in  such  a 
case  than  where  the  grantee  was  a  stranger,  or  than  where  the 
property  was  still  in  the  hands  of  the  debtor.  That  however 
is  as  far  as  the  matter  should  or  on  authority  can  go.  The 
duty  to  provide  for  one's  wife  or  family  is  no  more  than  a 
duty  to  make  reasonable  provision;  and  '  reasonable '  here 
means  that  the  provision  must  not  interfere  with  the  claims 
of  real  creditors.1 

The  other  suggestion,  or  rather  statement,  that  transfers 
of  property  to  relatives  give  ground  for  suspicion  is  simply 
founded  in  common  experience.  Debtors  will  try  to  make 
away  with  their  property;  and  they  can  more  safely  trust 
relatives  than  strangers.  Therefore  they  more  commonly 
convey  to  relatives;  and  when  they  have  left  little  or  no 


tween  relatives,  the  court  cannot 
say  that  the  difference  between  the 
real  value  of  the  estate  and  the 
consideration  given  is  a  badge  of 
fraud;  and  if  it  is  not  a  badge  of 
fraud,  or  evidence  of  an  intention 
to  defeat  creditors,  it  has  no  relation 
to  the  case.'  In  re  Johnson,  2  Ch. 
D.  389,  394.  See  however  Copis  v. 
Middleton,  2  Madd.  410,  in  which 
Sir  Thomas  Plumer,  V.  C.  said: 
*  Is  there  any  fraud  in  selling  to  a 
nephew?  He  [the  uncle]  might  sell 
to  him.  If  on  account  of  his  rela- 
tionship he  sold  it  for  less  than  he 
would  have  done  to  another,  it 
might  be  material;  but  if  he  treated 
with  him  as  he  would  have  done 
with  a  stranger,  the  contract  is 
valid.' 


1  Cflaister  v.  Hewer,  8  Ves.  195, 
Lord  Eldon;  Seals  v.  Robinson,  75 
Ala.  363,  where  the  subject  is 
considered  at  length;  Coatee  v. 
Gerlach,  44  Perm.  St.  46;  Jones  v. 
Obenchain,  14)  Gratt.  259. 

Speaking  of  a  husband's  claim  to 
income  of  his  wife's  property,  it  is 
said.  'If  the  husband  claim  such 
income  as  a  gift  or  [by]  other  legal 
transfer  thereof,  by  the  wife  to 
him,  the  burden  is  upon  him  to 
establish  his  claim  by  evidence/ 
Patten  v.  Patten,  75  111.  451,  quoted 
in  Toinlinson  v.  Matthews,  98  III. 
178.  That  should  suppose  that  a 
presumptive  case  has  been  made 
against  the  wife,  where  the  contest 
is  between  the  wife's  creditors  and 
the  husband. 
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margin  for  creditors,  the  suspicion  may  well  arise  that  the 
transfers  have  been  voluntary.  The  ground  of  suspicion  may 
indeed  be  so  strong  in  a  particular  case  as  to  constitute  a 
case,  and  require  persuasive  evidence  to  meet  it.1 

In  principle  that  is  as  far  as  the  case  can  go;  it  is  too 
much  to  say  that  relationship,  however  near,  can  raise  a  pre- 
sumption of  fraud  against  interalienations,3  for  a  presumption, 
it  is  to  be  remembered,  is  more  than  evidence,  not  to  say  sus- 
picion. An  Alabama  case  *  puts  the  matter  rightly.  A  father 
largely  indebted  and  finally  insolvent  having  parted  with  val- 
uable interests  in  favor,  of  his  son,  about  the  time-  of  the  son's 
majority,  it  was  said  that  the  facts  invited  the  '  watchful  scru- 
tiny '  of  the  court.a  So  where  traders,  apparently  embarrassed 
and  about  a  month  later  in  insolvency,  sold  their  entire  stock 
of  goods  to  their  brother,  taking  his  note  merely  for  the  same, 
Chief  Justice  Shaw  said  that  this  was  '  a  strong  badge  of 
fraud.'  * 

But  the  most  direct  and  satisfactory  dealing  with  the  matter 
is  found  in  a  leading  Texas  case.6  In  this  case  too  a  father 
in  failing  circumstances  had  conveyed  the  property  in  question 

1  Booher  v.  Worrill,  57  Ga.  235;  the  husband  has  already  been  made. 

Skellie  v.  James,  81  Ga.  419.     In  Further   see   Frank   v.   King,    121 

Booher  v.  Worrill  a  husband  con-  111.  250,  12  N.  E.  720.     [Claflin  t>. 

veyed  all  his  property  to  his  wife  Ambrose,  37  Fla.  78,  19  So.  628.] 

pending  suit  against  him.    This  was  3  Reehling  v.  Byers,  94  Penn*  St. 

held  prima  facie  fraudulent.    The  316,  323;    Hough  v.  Dickinson,  58 

court  said  that  transactions  between  Mich.  89,  24  N.  W.  809;  Stephenson 

husband    and    affecting    creditors  v.  Cook,  64  Iowa,  265,  20  N.  W.  182; 

should  be  scanned  closely;   if  e.  g.  Hempstead  v.  Johnston,  18  Ark.  123; 

the  conveyance    in    question   was  Bumpas  v.  Dotson,  7  Humph.  317; 

alleged  to  have  been  made  in  pay-  Williams  v.  Williams,  11  Lea,  355. 

ment  of  a  debt  due  to  the  wife,  the  [Droop  v.  Ridenour,  11  D.  C.  App. 

debt  should  be  clearly  shown.    So  224.] 

in  Skellie  V.   James,   81   Ga.  419,  *  Barnard  t\  Davis,  54  Ala.  565. 

8  S.  E.  607.    That  assumes  of  coarse  *  Perkins  v.  Webster,  2  Cush.  480. 

that  a  case  of  fraud  *>n  the  part  of  6  King  v.  Russell,  40  Texas,  124. 

•  See  also  Fishel  v.  Motta,  76  Conn.  197,  56  Atl.  558;  Town  of  Norwalk 
v.  Ireland,  68  Conn.  1,  35  Atl.  804. 
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to  his  son,  and  the  lower  court  had  given  the  following  in- 
struction in  effect  to  the  jury:  When  a  person  in  failing  cir- 
cumstances makes  a  deed  to  his  son,  and  the  deed  is  attacked 
on  the  ground  of  fraud  upon  creditors,  it  is  incumbent  on  the 
son  to  prove  the  payment  of  the  purchase-money,  and  that 
the  payment  was  not  made  with  intent  to  defraud  creditors. 
This  instruction  was  now  held  erroneous;  the  Supreme  Court 
declaring  that  the  burden  of  proof  lay  upon  the  creditor,  and 
he  must  prove  fraud.  '  The  fact  that  the  conveyance  was 
made  to  the  son  was  not  of  itself  sufficient  to  raise  the  pre- 
sumption of  fraud/  The  grantor's  fraudulent  intent  was  to 
be  shown  before  the  grantee  was  called  upon  to  prove  pay- 
ment of  the  purchase-money.1 

At  most  then  relationship  is  but  a  circumstance,  to  be 
taken  into  consideration  with  other  facts,  if  there  be  such, 
and  that  too  for  or  against  the  conveyance,  according  to  the 
situation;  but  standing  alone  it  is  a  false  quantity.2  Even 
if  it  could  be  said  that  relationship  might  raise  a  presumption 
that  the  conveyance  was  voluntary,  it  would  not  follow  that 
the  presumption  could  not  be  met  by  evidence  which  would 
be  sufficient  in  any  other  case;  *  unless  indeed  the  position 

1  See  Belt  v.  Raguet,  27  Texas,         In  Shultz  v.  Hoagland,   supra, 

479;  Kane  v.  Desmond,  63  Cal.  464.  the  court  says:     '  The  relationship 

7  Shults  v.  Hoagland,  85  N.  Y.  of  assignor  and  assignee,  and  their 

464;  Holden  v.  Burnham,  63  N.  Y.  intimacy  and  friendship,  and  the 

74;     Hempstead    v.    Johnston,    18  preference  given  to  the  latter  as  a 

Ark.   123;    Bumpas  v.  Dotson,   7  creditor,  prove  nothing  by  them- 

Humph.  317;    Lininger  v.  Herron,  selves.     They  are  consistent  with 

18  Neb.  450,  25  N.  W.  578;  Schroe-  honesty  and  innocence,  and  become 

der  v.  Walsh,  120  111.  403,  11  N.  £.  only  important  when  other  circum- 

70;  Hubbard  v.  Allen,  59  Ala.  283;  stances,  indicative  of  fraud,  invest 

Montgomery  v.  Kirksey,    26    Ala.  them  with  a  new  character  and  pur- 

172;  Robinson  v.  Frankel,  85  Tenn  pose,    and    transform    them    from 

475,  3  S.  W.  652;    In  re  Johnson,  equivocal  and  ambiguous  facts  into 

3  Ch.  D.  389,  394;  Gopis  v.  Middle-  positive  badges  of  fraud.'   See  Kane 

ton,  2  Madd.  410;    ante,  p.  220,  v.  Desmond,  63  Cal.  464.     What 

note.    See  Fletcher  v.  Willard,  14  is  said  ante,  p.  80,  may  also  be 

Pick.  464.    [Goetter  v.  Norman,  107  referred  to. 
Ala.  585,  19  So.  56.]  *  See  Schroeder  v.  Walsh,  120  111. 
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should  be  taken  that  the  presumption  was  stronger  than  ordi- 
nary presumptions,  a  position  not  likely  to  be  taken. 

A  distinction  obtains  between  cases  in  which  the  wife 
claims  the  property  under  a  sale  to  her  by  her  husband  and 
cases  in  which  she  claims  under  a  stranger  in  blood,  if  at  all 
events  she  has  a  separate  estate.  Thus  in  a  case  1  in  which 
goods  bought  of  D  by  the  wife  of  J  were  seized  in  execution 
as  the  property  of  J,  the  jury  had  been  charged  that  the  wife- 
claimant  need  not  show  from  what  source  she  had  the  money 
or  the  means  to  buy  the  property.  This  ruling  was  sustained 
by  the  Supreme  Court;  the  court  distinguishing  the  case  from 
a  case  in  which  a  married  woman  derived  title  from  her  hus- 
band. In  the  latter  case  the  burden  was  cast  upon  the  wife 
*  to  make  a  fair  showing  about  the  whole  transaction; '  and, 
assuming  that  the  husband  has  not  been  held  out  as  owner 
by  the  wife,  this  appears  to  be  sound  doctrine.  There  is  no 
sufficient  reason  in  such  a  case  to  suppose  that  the  property 
was  bought  by  the  husband  through  the  agency  of  the  wife; 
it  is  for  the  creditor  to  make  out  the  fact  by  evidence.2 

403,  11  N.  E.  70;  Hough  v.  Dickin-  purchase  by  the  wife  is  put  in  the 

son,   58  Mich.  89,  4  N.  W.  809;  same  way  in  effect  as  it  would  be 

Davis  v.  Zimmerman,  40  Mich.  24,  in  the  case  of  any  other  purchaser, 

an  important  case  in  which  Cooley,  after  proof  of  fraud  in  the  vendor; 

J.  said:    '  No  doubt  the  circum-  she  is  simply  to  show  that  she  has 

stances   of   the   relation   and    the  paid  her  own  money, 
facility  with  which  frauds  may  be         l  Richardson  v.  Subers,  82  Ga. 

accomplished   under   the   pretence  427,  9S.E.  172. 
of  sales  or  gifts  between  husband         2  See  also  Stephenson  v.  Cook,  64 

and    wife    ought    to    be    carefully  Iowa,  265,  20  N.  W.  182.    [Kelley  v. 

weighed    in    determining    whether  Good,  21  Pa.  St.  349.]    It  is  held 

or  not  a  gift  has  been  made,  but  in  Missouri  however  that,  where  a 

when  all  are  considered,  the  one  married    woman    claims    property 

question  and  the  only  question  is  against    her    husband's    creditors, 

whether  the  wife  has  established  her  which  has  been  conveyed  to  her 

right  by  a  preponderance  of  evi-  during  coverture,  if  it  is  not  shown 

dence.     If  she  has,  no  court  has  to  have  been  paid  for  out  of  her 

any  business  to  require  more/    So  separate  estate,  it  will  be  presumed 

in  Brown  v.  Mitchell  102  N.  Car.  to  have  been  paid  for  by  her  hus- 

347,  370,  9  S.  E.  702,  the  case  of  band.     Sloan    v.    Tony,    78    Mo. 
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§  3.   Relation  op* Means  to  Debts:  Rules  op  Guidance. 

Having  now  disposed  of  these  preliminary  questions,  we  are 
brought  to  the  question  of  the  relation  which  ought  to  exist 
between  the  means  of  the  debtor  available  at  the  hands  of 
his  creditors,  after  the  gift  has  been  made,  and  the  debts 
which  he  owes.  *  After  the  gift '  we  say;  the  test  never  is  of 
the  ability  of  the  debtor,  or  the  availability  of  his  means,  be- 
fore or  at  the  time  of  the  gift.  Such  a  test  would  go  far  to 
destroy  the  statute.  In  regard  then  to  the  relation  of  means 
to  debts  after  the  gift,  it  must  be  observed  at  the  outset  that 
the  law  has  not  laid  down  any  ratio  to  be  observed  between 
the  two,  or  declared  that  there  should  be  any  fixed  margin  of 
available  means.  The  law  speaks  in  general  terms,  content 
to  lay  down  a  few  rules  of  guidance  for  determining  whether 
the  claims  of  creditors  have  been  impaired;  after  that,  leav- 
ing each  case  to  be  decided  upon  its  own  facts.  That  is  to 
say,  cases  falling  within  these  general  rules  are  in  the  main 
isolated  instances  rather  than  declarations  of  any  rule  of  law, 
and  are  to  be  used  in  the  decision  of  other  cases  only  for  what 
they  may  be  thought  to  be  worth.  Let  us  then  endeavor  to 
ascertain  these  '  rules  of  guidance.' 

In  the  first  place,  of  the  debtor's  means;  upon  this  point  the 
first  remark  to  make  is  that  if  the  debtor's  voluntary  aliena- 
tion amounts  to  an  '  act  of  bankruptcy,'  it  is  invalid  against 
creditors,  regardless  of  his  actual  condition  in  point  of  means. 
It  is  equally  true  that  if  the  debtor  has  already  committed  an 
act  of  bankruptcy,  which  may  still  be  turned  against  him,  any 
voluntary  alienation  following  is  invalid. 

It  is  not  then  the  debtor's  actual  condition  in  point  of  means 
that  furnishes  the  test  of  the  validity  of  the  voluntary  alienar 

623.     See  Jordan    v.   Buschmeyer,  may  be  doubted.    See  Stephenson 

97  Mo.  94, 10  S.  W.  616;    [Wimberly  v.  Cook  and  Richardson  v.  Subera, 

v.  Montgomery  Co.,  132  Ala.  107,  supra. 
31  So.  524;]  ante,  p.  215.    But  that 
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tion.  A  man  may  be  considered  insolvent  as  matter  of  law, 
where  he  has  concealed  his  property,  though  in  point  of  fact 
he  may  be  perfectly  solvent.  In  a  Massachusetts  case  1  the 
judge  had  instructed  the  jury  that  if  a  debtor  has  concealed 
his  property  fraudulently,  to  avoid  payment  of  his  debts  and 
to  prevent  his  creditors  from  taking  it,  he  may  be  proceeded 
against  as  insolvent,  though  his  property  may  consist  of 
money  in  his  pocket  and  may  be  sufficient  to  pay  all  his 
debts;  and  the  instruction  was  upheld.3  That  being  true,  it 
follows  that  a  creditor  would  make  a  case  against  a  voluntary 
alienation  by  his  debtor  by  showing  that  even  if  he  had  means 
left  with  which  to  pay  his  debts,  they  were  effectually  con- 
cealed or  placed  where  they  could  not  be  taken,  or  were  in 
some  distant  state  and  not  easily  obtainable.8 

The  law  provides  us  with  another  '  rule  of  guidance,'  in 
regard  to  cases  in  which  the  debtor  may  not  have  committed 
any  act  of  bankruptcy,  but  yet  is  in  a  condition  in  which  the 
laws  of  bankruptcy  or  insolvency  could  be  enforced  against 
him.  And  that  rule  is,  that  a  debtor  cannot  be  considered  to 
be  in  a  condition  to  make  a  gift,  in  justice  to  his  creditors, 

1  Bartholomew  v.  McKinstry,  6  the  reason  that  it  substitutes  for 

Allen,  567;  s.  c.  2  Allen,  488.  attachable  goods  property  not  sub- 

1  This  was  of  course  under  in-  ject  at  once  to  the  claims  of  cred- 

solvency  laws,  a  subject  which  will  itors,  see  Barnes  v.  Wayne  Circuit 

follow  directly  after  the  statutes  of  Judge,    81    Mich.   374,   45  N.  W. 

EKsabeth  are  disposed  of.    A  quaere  1016.] 

may  be  added  whether  a  man  could  3  Baker  v.  Lyman,  53  Ga.  339. 

be  treated  as  insolvent  who  had  [Eiler   v.  Crull,  112  Ind.  318,   14 

money  enough  in  his  pocket  to  pay  N.  E.  79;    Harding  v.  Elliott,  91 

all  his  debts,  if  he  had  not  put  it  Hun    502     (property    in    another 

there  to  circumvent  his  creditors?  state);    Church  v.  Chapin,  35  Vt. 

The  cases  however  speak  of  prop-  223  (cash   on  hand  and  debts  out- 

erty  which  can  be  reached  by  credit  side  of  the  state) ;  Rohrer  v.  Snyder, 

tore,  as  will  be  seen.    [See  Teague,  29   Wash.    199,    69   Pac.   748    (no 

Burnett  &  Co.  v.  Bass,   131   Ala.  other  property  in  the  state).    Some 

422,  31  So.  4,  on  turning  property  of  the  above  cases  have  to  do  with 

into  money,  and  getting  the  proceeds  creditors1    bills   in    aid    of    execu- 

out  of  the  reach  of  creditors.    On  tion.    See  p.  211,  n.  2;  also  further 

a  sale  for  notes  objectionable  for  citations,  pp.  226-228,  notes. | 
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where,  though  his  nominal  assets  may  still  be  ample,  at  their 
face  value,  for  the  payment  of  his  debts  after  the  withdrawal 
of  the  property  in  question,  he  cannot  readily  make  his  assets 
available  to  the  amount  required.1  This  is  well  shown  in  the 
case  first  cited.  Suit  had  been  brought  to  set  aside  a  volun- 
tary conveyance  of  land  by  a  father  to  his  daughter,  the  prop- 
erty being  worth  something  like  $15,000.  The  father  had  at 
the  time  a  large  amount  of  property  in  St.  Louis,  estimated  by 
some  witnesses  to  be  worth  $156,000;  he  was  then  in  debt  how- 
ever to  the  extent  of  $80,000  or  $90,000,  secured  by  deeds  of 
trust  upon  the  same  property,  on  which  extensions  had  been 
given  from  time  to  fime;  he  had  but  little  unincumbered  prop- 
erty save  that  which  was  the  subject  of  the  suit;  taxes  were 
not  all  paid.  The  court  considered  the  father,  upon  these 
facts,  as  in  embarrassed  circumstances;  '  nothing  but  the  best 

1  Lionberger  v.   Baker,   88   Mo.  said  that  insolvency  in  this  con- 

447;    Patterson  v.  Kinney,  97  111.  nection    'does    not   mean   the  in- 

41;    Harmon  t?.  Harwood,  124  111.  sufficiency  of  quick  assets  to  pay 

104,   16  N.  E.  236;    Goodman  v.  all    debts    at    once,   nor    the    in- 

Wineland,  61  Md.  449;    Warner  v.  ability  to  meet  commercial  obliga- 

Dove,  33  Md.  586;  Bullett  v.  Worth-  tions  as  they  fall  due  in  the  course 

ington,  3  Md.  Ch.  99;    French  v.  of  business,  but  that  the  property 

French,  6  De  G.  M.  &  G.  95;  Free-  of  the  corporation,    real  and  per- 

man  v.  Pope,  L.  R.  5  Ch.  538;  Ex  sonal,  estimated  at  a  fair  and  rea- 

parte    Russell,    19    Ch.    D.    588;  sonable  valuation,  is  substantially 

In  re  Ridler,  22  Ch.  D.  80.    [Ber-  less  than  its  debts/     But  certainly 

trand  v.  Elder,  23  Ark.  494;   Rose  the  word  '  substantially '  is  to  be 

v.  Dunklee,  12  Colo.  App.  403,  56  questioned;    the   creditors   are  en- 

Pac.  342;     Dillman  v,  Nadelhoffer,  titled  to  be  paid  in  full.    If  a  debtor 

162  111.  625,  45  N.  E.  680;   Judson  was  apparently  in  a  position  to  make 

v.  Walker,  155  Mo.  166,  55  S.  W.  the  conveyance,  it  will  not  be  ren- 

1083.    Not  only  must  the  property  dered  fraudulent  by  the  fact  that 

be  such  that  he  himself  can  certainly  his  death  occurred  soon  afterward, 

realise  on  it,  but  it  must  be  such  and    an    expensive    administration 

as  can  be  readily  reached  by  cred-  of  the  estate  reduced  the  assets  be- 

itors.     Goodman  v.   Wineland,  61  low  the  indebtedness.     Wilbur  v. 

Md.   449.     A   somewhat   different  Nichols,  61  Vt.  432,  18  Atl.  154. 

test  was  laid  down  in  Hamilton  v.  See  also  Ayers  v.  Harrell,  111  Ga. 

Menominee    Falls    Co.,     106  Wis.  864,  36  S.  E.  946.]    See  also  Baker 

352,  81  N.  W.   876.     Here  it  was  t>.  Lyman,  53  Ga.  339. 
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of  management  and  good  credit  could  save  him  from  ruin.' 
Judgments  and  foreclosure  sales  followed  in  rapid  succession; 
and  the  conveyance  was  held  fraudulent;  the  court  laying 
down  the  sound  rule  that  if  a  debtor  in  embarrassed  circum- 
stances makes  a  voluntary  conveyance,  and  is  afterwards  1  un- 
able to  meet  his  debts  of  the  time  of  the  conveyance  in  the 
ordinary  course,  the  conveyance  may  be  treated  as  void  by 
those  to  whom  the  debts  are  due.3 

Indeed  a  man  may  have  perfectly  good  and  even  unincum- 
bered property  interests,  sufficient  eventually,  it  may  be,  to 
meet  all  his  engagements,  but  if  they  are  so  situated  3  or  of 
such  a  nature  that  he  cannot  turn  them  at  once  to  his  present 
needs,  and  with  them,  together  with  whatever  other  means  he 
may  have  available,  satisfy  presently  his  creditors  after  the 
voluntary  alienation,  that  alienation  cannot  stand  against 
them.4    Thus  it  is  laid  down  to  be  no  answer  to  the  claim 

1  Perhaps  a  limit  should  be  set  Dowell,  31  Mo.  62;  Patton  v.  Casey, 

to  the  time  'afterwards/  for  the  57  Mo.  118;   Payne  v.  Stanton,  59 

debtor  may  have  got  out  of  difficulty  Mo.  158.   For  a  similar  case  to  that 

and  gone  on  for  a  long  time  solvent  of  the  text  see  Elwell  v.  Walker,  52 

and   prosperous,    before    the   final  Iowa,  256,  3  N.  W.  64,  infra,  p.  228.. 

trouble.     [See  King  v.  Thompson,  3  As  by  being  in  a  distant  state,. 

9  Pet.  203,  where  property  ample  at  and   not   in   a   readily   obtainable: 

the.  time  to  pay  debts  of  the  grantor  or  available  form.     Baker  v.  Ly- 

had  in  fourteen  years  much  depre-  man,  53  Ga.  339. 

dated,  leaving  the  estate  insolvent.  4  French  v.  French,  6  De  G.  M.  & 

The  conveyance  was  upheld.]   Cred-  G.  95;  In  re  Pearson,  3  Ch.  D.  807; 

itora  entirely  unconnected  with  the  Munson  v.  Ellis,  58  Mich.  331,  25 

debtor  at  the  time  of  some  objeo-  N.  W.  305;    Marmon  t?.  Harwood, 

tionable  conveyance,  made  by  him  124  111.  104,  16  N.  £.  236,  holding 

long  ago,  can  seldom  object  to  it.  also   that  it  makes  no   difference 

Union  life  Ins.  Co.  v.  Spaids,  99  that  funds  were  put  into  the  hands 

IH.  247.    As  to  the  rights  of  future  of  a  third  person  sufficient  to  pay 

creditors  in  respect  of  a  conveyance  all  debts,  if  he  used  them  for  some 

made  with'  intent  to  defraud  ex-  other  purpose.    [Williams  v.  Banks, 

isting  creditors,  whose  debts  had  11  Md.  198  (life  interest);  Edmunds 

not  all  been  paid  when  the  claims  t>.  Mister,  58  Miss.  765  (reversion)  ; 

of  such  future  creditors  were  created,  Gardiner  Savings  Inst.  v.  Emerson, 

see  ante,  p.  85  et  seq.  91  Me.  535,  40  Atl.  551  (property 

'The  court  cited  Potter  v.  Mo-'  outside  the  state).     In  California 
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of  creditors  delayed  by  a  voluntary  alienation  made  by  their 
debtor,  that  the  debtor  has  debts  owing  to  him,  or  contingent 
or  reversionary  interests,  which  if  realized  or  fallen  in  would 
be  sufficient  to  meet  all  claims  upon  him.1 

The  matter  of  a  man's  good-will  in  trade  affords  a  special 
illustration.  In  a  recent  English  case3  the  good-will  of  a 
debtor's  business  was  supposed  to  be  of  considerable  worth; 
and  the  point  was  accordingly  urged  that  that  fact  should 
be  taken  into  account  in  considering  the  debtor's  condition 
towards  his  creditors.  The  learned  Master  of  the  Rolls  (Sir 
George  Jessel)  was  quite  willing  to  believe  that  the  good-will 
was  of  value;  '  but,'  said  he,  '  can  that  be  called  an  available 
asset  when  a  man  is  carrying  on  his  trade?  Is  he  able  to  pay 
all  his  debts  because  he  might  possibly,  after  the  lapse  of 
considerable  time,  sell  the  good- will  of  his  business? '  And 
then  the  Master  of  the  Rolls  goes  to  the  root  of  the  matter 
by  saying  that  the  debts  were  payable  presently;  that  is,  the 
creditor  cannot  be  put  off  against  his  will  by  the  debtor.8 

The  question  then  is  of  the  debtor's  present  ability  to  pay 
creditors  whose  debts  are  due.4  Indeed  even  this  rule  cannot 
be  relied  upon  by  the  debtor  as  inflexible.  A  debtor  having 
property  subject  to  fluctuation  in  value  must  be  very  circum- 
spect in  making  gifts;  the  law  will  not  permit  him  to  calcu- 
late nicely  the  relation  of  what  will  remain,  to  his  debts.  He 
must  take  into  account  the  possibility  of  the  depreciation  in 
value  of  the  property  he  retains,  where  it  is  of  a  kind  to  be 
subject  to  frequent  fluctuation.     In  an  Iowa  case B  a  debtor 


property  outside  the  state,  if  ample, 
has  been  included  in  the  debtor's 
,  assets.  Thompson  v.  Paige,  16 
Cal.  77,  cited  in  Cook  v.  Cockins,  117 
Gal.  140,  48  Pac.  1025.  See  also 
citations  p.  225,  notes.] 

1  French  v.  French,  supra. 

3  In  re  Pearson,  supra. 

8  Further  see  French  v.  French,  8 


De  G.  M.  &  G.  95;    O'Bryan  v. 
Koontz,  83  Mo.  323. 

4  See  also  Barkley  v.  Tapp,  89  Ind. 
25.  Insolvency  shown  to  exist  at 
one  time  will  be  presumed  to  exist  at 
a  subsequent  date  not  far  removed, 
in  the  absence  of  evidence.     lb. 

5  Elwell  v.  Walker,  52  Iowa,  256, 
3  N.  W.  64. 
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had  made  voluntary  conveyances  of  considerable  amounts  to 
his  wife,  retaining  real  property  in  St.  Louis  the  value  of 
which,  according  to  testimony  given,  was  then  largely  in  ex- 
cess of  the  debts  which  he  owed.  But  property  of  the  kind, 
and  this  with  it,  soon  afterwards  greatly  depreciated;  and 
this,  which  was  heavily  incumbered,  disappeared,  nothing  be- 
ing left  for  the  payment  of  the  plaintiff's  claim.  The  court 
considered  that  the  valuation  had  been  put  too  high,  and  that 
the  contingency  of  depreciation  should  have  been  taken  into 
account  by  the  debtor;  fluctuations  in  the  value  of  land  were 
constantly  taking  place  and  should  therefore  be  anticipated." 
It  is  otherwise  of  losses  of  an  accidental  kind,  as  by  fire  or 
flood,  or  other  event  not  fairly  to  be  taken  as  within  the  range 
of  probability  or  foresight.1  Perhaps  the  possibility  of  losses 
in  business  need  not  be  taken  into  account  by  the  debtor, 
where  the  business  is  not  one  of  special  hazard;  though  volun- 
tary conveyances  even  in  such  cases  will  call  for  more  search- 
ing scrutiny  than  in  others.  Trade  is  always  hazardous  to 
Borne  extent;  and  large  gifts  by  traders  who  subsequently  fail 
may  well  be  looked  upon  with  suspicion;  they  might  in  many 
cases  have  a  bearing,  though  the  trade  was  not  particularly 
hazardous,  upon  the  fact  to  be  proved,  the  '  intent '  to  defraud. 
It  is  clear  however  that  the  subsequent  insolvency  of  the 
grantor  is  not  enough  to  invalidate  a  prior  voluntary  convey- 

1Elwell  v.  Walker,  supra,  refer-  losses  and  thoee  which  might  rea- 
ring to  Bump,  Fraudulent  Convey-  sonably  be  apprehended.  An  ex- 
anoes,  286.  [See  also  Homestead  ample  of  extraordinary  depreciation 
Mining  Co.  v.  Reynolds,  supra  and  was  afforded  by  the  abolition  of 
Gove  v.  Campbell,  62  N.  H.  401,  for  slavery.  See  Buchanan  v.  Mc- 
a  discussion  of  the  distinction  to  Mirch,  3  S.  C.  498.] 
be  drawn   between   extraordinary 

•See  further  Carpenter  v.  Roe,  6  Seld.  (N.  Y.)  227;  Brown  v.  Case, 
41  Or.  221,  69  Pac.  43.  Cf.  Homestead  Mining  Co.  v.  Reynolds,  30  Colo. 
330,  70  Pac.  422.  In  Massachusetts,  under  the  rule  requiring  actual 
fraud,  the  mere  fact  that  the  assets  of  the  debtor  consisted  of  unstable 
securities  would  not  be  sufficient  to  justify  the  setting  aside  of  his  volun- 
tary conveyance.    Stratton  v.  Edwards,  174  Mass.  374,  54  N.  E.  886. 
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ance; l  but  if  a  man  convey  most  of  his  property  voluntarily, 
and  shortly  afterwards  is  insolvent,  the  conveyance  will,  it  is 
held,  be  deemed  fraudulent.3 

It  is  clear  too  that  the  debtor  cannot  reckon  as  part  of  his 
means  invalid  claims  and  claims  upon  which  the  Statute  of 
Limitations,  the  Statute  of  Frauds,  usury,  or  the  like  could  be 
pleaded.  He  has  no  right  in  any  such  case  to  suppose  that 
his  own  (debtor  will  not  raise  the  defence;  though  perhaps  if  a 
claim  of  his  against  another  is  partly  valid  and  partly  invalid, 
he  will  be  entitled  to  take  the  valid  part  into  account,  provided 
the  valid  part  can  by  law  be  separated  from  the  invalid.  In 
regard  to  debts  due  to  him  which  are  otherwise  worthless,  as 
a  matter  of  fact,  it  seems  that  these  too  must  be  left  out  of  his 
balance  sheet. 

Further  in  its  purpose  to  preserve  a  just  relation  between 
means  and  debts,  the  law  will  take  into  consideration  the 
question  whether  the  debtor  was  then  engaged,8  or  was  on  the 

1  Barkley  v.  Tapp,  87  Ind.  25.  the  grantor's  husband,  or  intended 

3  Hood  v.  Jones,  5  Del.  Ch.  77.  husband,  is  not  to  be  deemed  the 

[In  the  following  two  cases,  it  was  grantor  within  the  rule, 
held  on  the  facts  that  the  debtor         In  Carpenter  v.  Roe,  supra,  the 

was  not  in  a  position  to  make  the  court  says:  '  Roe  does  not  deny  that 

conveyance.    Parish  v.  Murfree,  13  he  was  deeply  in  debt  at  the  time; 

How.  100;  Williams  v.  Hughes,  136  he  denies  that  he  was  insolvent. 

N.  C.  58,  48  S.  E.  518.]  The  extent  of  his  obligations  may 


3  Carpenter  v.  Roe,  10  N.  Y.  227 
Dygert  v.  Rennerschneider,  32  N.  Y 
629;  Savage  v.  Murphy,  34  N.  Y 
508;  Case  v.  Phelps,  39  N.  Y.  164 
Young  v.  Heermans,  66  N.  Y.  374 
Nippes's  Appeal,  75  Penn.  St.  472 
Monroe  v.  Smith,  79  Penn.  St.  459 
Claflin  v.  Mess,  30  N.  J.  Eq.  211 


be  inferred  from  the  fact  that  fifty 
days  subsequent  to  the  conveyance 
he  was  utterly  insolvent,  and  has 
so  continued  to  the  commencement 
of  this  suit.  He  states  that  when 
the  debt  to  the  complainant  was 
contracted,  he  was  solvent,  and  that 
his  insolvency  was   owing  to  the 


Bates  v.  Cobb,  29  S.  Car.  395,  7  sudden  fall  in  the  price  of  grain,  etc. 

S.  E.  743;   Fisher  v.  Lewis,  69  Mo.  The  result  of  his  allegations  is  that, 

629.     See  Shank  v.  Simpson,  114  although  he  was  largely  in  debt,  yet 

Penn.  St.  208,  6  Atl.  817;  Truesdell  if  the  article  in  which  he  traded 

v.  Sarles,  104  N.  Y.  164,  169,  10  had   advanced  in  price,   or  if  its 

N.  E.   139;    Todd  v.  Nelson,   109  value    had   continued    as   he   had 

N.  Y.  316,  327,  16  N.  E.  360,  that  reason  to  suppose  when    his     in- 
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point  of  engaging,  or  was  soon  after  in  fact  engaged,  in  a  haz- 
ardous business,  in  speculation,  or  the  like.  If  he  was,  then 
the  fact  that  he  was  largely  in  debt  when  he  made  the  gift, 
or  that,  not  being  largely  in  debt  or  not  being  in  debt  at  all, 
he  made  a  gift  embracing  a  considerable  part  of  his  estate 
will  be  fatal;  the  gift  will  not  be  allowed  to  stand,  against 
his  creditors.1  a 

In  regard  however  to  engaging  in  a  business  of  hazard,  this 
should  be  said;  that  where  there  is  no  evidence  to  show  that 
the  gift  was  made  in  contemplation  of  entering  into  the  haz- 
ardous business,  in  other  words  in  contemplation  of  future 
debts,  and  so  in  the  eye  of  the  law  with  intent  to  defeat  future 
creditors,8  it  should  appear,  if  the  debtor  is  not  already  en- 
gaged in  such  a  business,  that  he  engaged  in  it  soon  after 
making  the  gift.3  There  must  be  a  connection  between  the 
gift  and  the  subsequent  credit.  The  statute  speaks  of  an  '  in- 
tent '  to  defraud,  and  though,  as  we  have  seen,  that  word  is 
not  to  be  taken  in  its  popular  sense  of  personal  design,  still  it 
does  point  to  a  necessary  connection  between  the  act  of  the 
debt  and  the  loss  to  the  creditor. 

To  put  the  case  in  another  way,  if  a  man  has  made  a  gift 
of  property  such  as  at  the  time  is  valid  against  creditors,  he 
should  not  directly  afterwards  engage  in  some  hazardous  busi- 
ness, for  the  act  would  reflect  back,  so  to  speak,  the  '  intent ' 
of  the  law  to  defraud  creditors.    The  debtor  knows  that  he 

debtedness  accrued,  he  would  have  dell  v.  Sarles,  104  N.  Y.  164,  169,  10 

been  solvent  and  have  had  a  sur-  N.  E.  39. 

plus.    All  this  might  be  stated  with         1  Cases  in  last  note. 

truth  by  the  most  reckless  speculator         2  lb. 

that   ever   hazarded   the   property         3  Sexton  v.  Wheaton,  8  Wheat, 

of  others  on  the  contingency  of  a  229;    Todd  v.  Nelson,   109  N.  Y. 

fluctuating  market.'   See  also  Trues-  316,  328,  16  N.  E.  360. 

aIn  Massachusetts,  this  is  not  sufficient.  It  must  appear  that  the 
debtor  had  an  actual  intention  to  contract  debts,  and  purpose  to  avoid 
their  payment  by  the  conveyance  in  question.  Stratton  v.  Edwards,  174 
Mass.  374.  54  N.  E.  886. 
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has  made  a  voluntary  alienation  of  property,  and  impaired  his 
means  by  so  much,  and  if  that  is  considerable,  he  knows  that 
now  to  engage  in  a  hazardous  business  would  be  to  expose 
his  creditors  perhaps  to  great  loss.  The  connection  between 
the  gift  and  the  loss  would  thus  be  made  out;  there  would  be 
an  '  intent '  to*  defraud. 

If  however  the  gift  was  made  long  ago,  and  the  changes 
usual  in  life  have  since  taken  place,  it  would  be  straining  the 
facts  to  connect  the  gift  with  the  loss,  as  by  declaring  that 
the  later  act,  so  far  removed,  reflected  back  an  intent  to 
defraud.  This  is  illustrated  by  a  case 1  in  the  Supreme 
Court  of  the  United  States,  already  referred  to,  in  which  a 
debtor  made  what  at  the  time  was  a  proper  gift,  and  then 
two  years  later  went  into  a  hazardous  business  in  which 
he  ultimately  failed.  The  gift  was  sustained  against  his 
creditors. 

A  recent  English  case  '  should  be  noticed  in  this  connection 
to  distinguish  it.  A  man  not  in  debt,  and  not  engaged  in 
trade,  settled  in  the  year  1858  a  sum  of  £1,000  voluntarily 
on  trusts,  providing  for  a  life  estate  to  himself  determinable 
upon  his  bankruptcy,  then  a  life  estate  to  his  wife,  then  trusts 
for  his  children,  and  an  ultimate  remainder  for  himself. 
Fifteen  years  afterwards  he  went  into  trade,  and  in  the 
course  of  two  years  failed.  The  settlement  was  now  held 
void  under  the  statute  of  Elizabeth;  but  this  was  on  the 
ground  that  the  settlor  had  made  it  in  such  a  way  that  as 
soon  as  creditors  should  acquire  a  claim  upon  the  prop- 
erty it  should  go  over  to  some  one  else.  This  is  to  say, 
there  was  contemplated  fraud  in  the  settlement  itself; 
hence  it  mattered  not  how  long  afterwards  the  business  was 
undertaken.8 

1  Sexton  v.  Wheaton,  8  Wheat,  in  effect  says,  "  I  have  got  ^1,000; 

229;  ante,  pp.  115,  116.  I  do  not  intend  my  creditors  to  have 

3  In  re  Pearson,  3  Ch.  D.  807.  a  farthing  of  it;  and  to  accomplish 

8  Bacon,  C.  J.  said:  '  The  settlor  that  purpose  I  will  settle  it  in  such 
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The  term  '  hazardous  business '  or  '  speculation '  does  not 
quite  come  up  to  the  rule  of  law,  if  these  words  are  taken  in 
their  ordinary  sense  of  something  of  a  hazardous  nature. 
The  business  of  grocer  or  baker  is  not  in  ordinary  circum- 
stances a  business  in  itself  hazardous  to  one  familiar  with  it; 
but  the  grocer's  business  would  be  hazardous  to  the  mere 
baker,  and  the  baker's  to  the  mere  grocer.  Any  business 
might  be  hazardous  to  a  stranger  to  it;  and  so  the  authorities 
treat  the  matter.     Thus:  — 

In  an  English  case  1  a  baker  who  in  the  course  of  years  had 
saved  some  money  in  his  business  was  minded  to  buy  out  a 
grocery  business,  in  which  he  had  had  no  experience,  and  to  add 
that  to  his  business  of  baker.  Before  doing  so  he  settled  the 
bulk  of  his  property  upon  his  wife  and  child,  and  then,  about 
a  month  afterwards,  bought  the  grocery  business,  carried  it 
on  for  some  six  months,  lost  money  by  it,  then  sold  it  for  as 
much  as  he  gave  for  it,  continued  in  the  old  business  only, 
and  about  three  years  from  the  time  of  the  settlement  failed. 
It  was  now  held  that  the  settlement  was  fraudulent  within 
the  statute  of  Elizabeth;  and  this  without  regard  to  the  fact 
that  the  good-will  of  his  business  as  baker  might  be  of  con- 
siderable value.  The  settlement  was  held  invalid  because  it 
had  evidently  been  executed  with  a  view  to  putting  his  prop- 
erty out  of  the  reach  of  his  creditors  if  he  should  fail  in  the 
new  business.' 

It  may  be  that  the  debtor's  liability,  whatever  its  present 

a  way  that  if  by  any  accident  my  Brandon  v.  Robinson,  18  Ves.  428. 
creditors  should  hereafter  have  a  See  Sparhawk  v.  Goon,  125  Mass. 
claim  to  it,  it  shall  go  to  some  one  263;  Broadway  Bank  v.  Adams, 
else."  That  is  as  plainly  fraudulent  133  Mass.  170;  Nichols  v.  Eaton, 
as  possible.  Section  91  of  the  Bank-  91  U.  S.  716;  post,  256f  257.  That 
rupt  Act  has  nothing  to  do  with  the  would  not  be  to  defraud  the  grant- 
case.'  or*s  creditor's. 

A  different  case  is  made  where  A         *  Ex  parte  Russell,  9  Oh.  D.  588, 

gives  to  B  property  on  the  terms  C.  A. 

that  it  shall  go  over  to  another  in        *  Mackay  t>.  Douglas,  L.  R.  14  Eq. 

the     event     of     B's    bankruptcy.  106. 
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and  immediate  aspect  towards  the  creditor,  is  not  in  the  end 
primary  and  that  the  creditor  knows  the  fact;  he  is  liable 
in  whole  or  in  part  for  the  debt  of  another,  as  where  he  is  a 
surety  or  guarantor,  to  the  knowledge  of  the  creditor,  or  he 
is  an  indorser  of  negotiable  paper.  And  the  question  arises 
in  such  a  case  whether  the  law  will  regard  such  a  situation 
in  considering  the  debtor's  means  after  the  alienation;  that 
is,  will  the  law  permit  the  debtor  in  such  cases  to  consider 
the  assets  of  the  principal  debtor  or  the.  prior  parties  in  the 
matter  of  negotiable  paper?  The  question,  it  ought  to  be 
stated,  relates  to  cases  the  event  of  which  is  uncertain,  i.  e. 
cases  in  which  it  is  not  yet  known  whether  the  surety,  guar- 
antor, or  indorser  may  be  called  upon.1 

In  an  English  case  '  before  the  Court  of  Appeal  it  appeared 
that  a  guarantor  for  debts  of  a  considerable  amount  owed  by 
his  son  made  a  voluntary  settlement  of  leasehold  property* 
that  the  son  and  father  together  had  property  enough,  imme- 
diately after  the  settlement,  to  pay  the  debts  guaranteed,  and 
that  the  grantee  in  the  settlement  was  liable  for  rent  of  the 
leasehold  premises.  It  was  urged  on  behalf  of  the  settlement 
that  a  person  liable  as  guarantor  was  not  to  be  regarded  for 
present  purposes  as  being  indebted  in  the  sum  guaranteed 
without  taking  into  account  the  assets  of  the  principal  debtor 
as  well  as  his  own;  but  the  court  denied  this,  declaring  that 

1  A  kindred  question  is  worthy  Liability  for  costs  actually  incurred 
a  passing  notice.  Could  a  creditor  would  not  be  nominal.  Stevens  v. 
proceed  against  an  alienation  of  his  Works,  81  Ind.445.  See  infra,  p.  235, 
debtor,  which  was  made  with  intent  note  1,  Lord  Selborne.  In  Pelham 
to  defraud  him,  where  the  debtor's  v.  Aldrich,  8  Gray,  515,  the  costs 
liability,  which  might  have  been  had  not  been  incurred  at  the  time 
considerable  (by  reason  of  his  of  the  alienation;  besides,  the  alien- 
being  surety  or  indorser)  turns  out  ation  was  treated  as  for  value, 
to  be  nominal?  It  would  seem  not.  '  though  perhaps  not  adequate/ 
[King  v.  Thompson,  9  Pet.  203;  That  case  however  goes  to  the  verge 
Ayers  v.  Harrell,  111  Ga.  864,  36  of  the  law.  Ante,  pp.  100,  109  n. 
S.  E.  946.  Cf .  Primrose  v.  Brr wn-  2  In  re  Ridler,  22  Ch.  D.  74, 
ing,  56  Ga.  369,  s.  c.  59  Ga.  69.]  C  A 
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the  case  should  be  looked  upon  as  if  the  event  had  already 
happened  of  the  debtor's  turning  out  unable  to  pay.  The 
argument  for  the  settlement  came  to  this,  that  a  guarantor 
could  make  a  settlement  of  the  whole  of  his  property,  if  it 
could  be  shown  that,  at  the  time,  the  principal  debtor  had 
property  enough  to  pay  his  debt;  that  doctrine  would  go  far 
to  defeat  the  contract  of  suretyship.1  It  has  been  held  in 
this  country  that  if  the  surety's  liability  is  only  nominal,  and 
it  turns  out  that  there  is  no  default  by  the  principal,  the  lia- 
bility will  not  justify  a  conveyance  by  him  to  the  surety,  by 
way  of  indemnity,  against  the  claims  of  others.3 

If  the  decision  of  the  case  in  the  Court  of  Appeal  is  sound, 
as  it  appears  to  be,  a  wrong  decision  was  reached  in  a  Massa- 
chusetts case.8  A  debtor  had  made  a  conveyance  of  land  to 
his  sons  partly  upon  valuable  consideration,  partly  as  a  gift. 
The  whole  amount  of  the  grantor's  debts  at  the  time  was 
stated  at  a  certain  sum;  but  in  making  up  the  sum  certain 
promissory  notes,  of  which  the  debtor  was  a  joint  and  several 
promisor  with  another,  were  reckoned.  The  court  declared 
that  if  these  were  the  debts  of  the  grantor  alone,  the  other 
promisor  being  a  mere  surety,  then  the  sum  named  was  to 
be  taken  as  the  true  amount  of  the  grantor's  debts;  but  if 
the  notes  really  represented  a  joint  debt  between  the  prom- 

1Ib.  Lord  Selborne;   Goodricke  ment  could  not  be  considered  as 

v.  Taylor,  2  De  G.  J.  &  S.  135.    '  I  for  value  because  the  settlor  had 

do  not  say,'  said  Lord  Selborne,  in  become    exonerated    from    paying 

the  first  of  these  cases,  '  that  there  rent,  distinguishing  if  not  doubting, 

might  not  be  a  state  of  things  in  Price   v.    Jenkins,    5    Ch.  D.  619. 

which  the  liability  of  the  guarantor  [Sanderson  v.  Snow,  68  111.  App 

might  be  so  remote  that  it  would  384.] 

not  be  regarded;  but  if  he  conveys         'Crawford  v.  Kirksey,  55  Ala. 

away  all  his  property  by  a  voluntary  282;  s.  c.  50  Ala.  590.    The  acts  to 

settlement,    I    think    it    doubtful  be    indemnified    against    may    be 

whether   the   settlement   could   in  wholly    in    futuro.      Gardner    v. 

any  case  be  supported  in  the  event  Webber,  17  Pick.  407. 
of  his  ultimately  being  called  on         s  Norton  v.  Norton,  5  Cush.  524. 

under  his  guaranty.'     The   other  See  also  Robinson  v.  Rogers,  84  Ind. 

judges  pointed  out  that  the  settle-  539. 
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isors,  then  the  general  sum  was  to  be  reduced  accordingly, 
the  joint  debt  being  cut  down  one  half.  The  point  however 
was  not  reasoned  by  the  court. 

It  is  clear  as  a  general  rule,  as  we  have  seen,  that  the  test 
of  the  debtor's  ability  to  make  the  gift  is  to  be  measured  by 
his  condition  just  after  he  has  made  it,  and  that  equity  will 
have  jurisdiction  to  act  on  behalf  of  the  creditor,  against  the 
gift,  if  there  has  been  no  long  delay,  notwithstanding  the  fact 
that  the  debtor's  fortunes  may  have  improved  afterwards,  and 
have  put  him  in  a  situation  to  pay  all  his  debts.  But  in  such 
a  case  the  court,  though  as  matter  of  discretion  only,  would 
probably  so  frame  its  decree  as  to  give  the  debtor  a  day  for 
the  payment  of  his  debt;  it  would  not,  it  is  held,  dismiss  the 
bill  and  remit  the  creditor  to  a  suit  at  law,  pending  which 
the  debtor  might  lose  or  dispose  of  the  very  property  for 
having  which  the  bill  was  dismissed.1  The  creditor's  rights 
cannot  turn  upon  the  fluctuations  of  the  debtor's  fortunes; 
and  yet  it  seems  equally  clear  that  it  is  no  ground  for  pro- 
ceedings of  the  kind  that  the  debtor  once,  many  years  before, 
made  a  voluntary  conveyance  which  he  was  not  in  condition 
to  make  or  which  made  him  insolvent. 

On  the  other  hand  if  the  debtor  was  in  a  proper  condition 
to  make  the  gift  at  the  time,  his  condition  later,  when  he  may 
be  completing  the  transaction  by  delivery,  will  not  invalidate 
it,  assuming  that  meantime  his  conduct  or  relation  to  the 
property  has  not  brought  him  within  the  statute.  Thus  if  the 
subsequent  transaction  is  the  mere  matter  of  the  execution 
of  a  deed,  the  property  having  before  been  delivered,  the  fact 
that  at  the  time  of  executing  the  deed  he  was  insolvent  will 
not  bring  the  transaction  within  the  statute  of  Elizabeth.' 

1  Goodman  v.  Wineland,  61  Md.  2  Patterson  v.  Kinney,  97  111.  41. 

449.    See  also  King  v.  Thompson,  9  It    may    however    be    within    the 

Peters,   204;    Posten  v.  Posten,  4  Statute  of  Frauds.    There  is  grave 

Whart.  27.  doubt  whether  the  subsequent  exe- 
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The  subsequent  completion  of  the  title  of  the  grantee  may 
well  operate,  in  such  a  case,  by  relation  back  to  the  time  of 
solvency;  there  has  been  nothing  since  to  operate  unjustly 
upon  creditors.1  A  different  case  would  be  made  by  evidence 
that  the  grantor  had  remained  in  possession  all  the  time 
since  the  gift,  or  that  the  failure  to  complete  the  title  had 
otherwise  led  creditors,  reasonably  to  suppose  that  the  prop- 
erty belonged  to  the  grantor. 

It  is  thought  too  that  the  personal  factor  in  regard  to  the 
debtor  may  sometimes  properly  enter  into  the  case.  In  an 
important  case '  in  Virginia  it  appeared  that  a  young  man, 
much  embarrassed  with  debt,  of  extravagant  and  dissipated 
habits,  had  settled  part  of  his  estate  upon  his  wife  and  chil- 
dren, the  children  being  then  infants  and  living  with  him, 
but  had  retained  property  enough  to  pay  all  his  debts  if  it 
were  then  so  applied.  But  the  court  took  into  consideration 
the  probability,  judging  from  the  habits  of  the  debtor,  that 
it  would  not  be  so  applied,  that  it  would  be  squandered,  and 
judged  of  the  conveyance  accordingly.  What  right,  it  was 
asked,  had  the  debtor,  with  creditors  pursuing  him,  to  with- 
draw a  considerable  part  of  his  estate,  and  require  them  to 
look  to  the  residue?  The  risk  of  loss  was  thus  increased 
because  of  the  debtor's  wastefulness  and  mismanagement  of 
his  property.  It  was  idle  to  say  that  he  had  property  enough 
left  to  pay  his  debts  if  only  he  chose  so  to  apply  it.3 

cution  of  a  writing  in  a  case  re-  Allen,  142;  in  regard  to  preference, 
quiring  a  writing  under  the  statute  with  which  however  the  text  must 
would  avail.  Formerly  it  was  held  not  be  confused, 
in  England  that  it  would.  Dundas  2  Hunters  v.  Waite,  3  Gratt.  26. 
v.  Dutens,  1  Ves.  jr.  196.  Contra,  sThis  appears  to  have  been  be- 
now.  Ante,  p.  143.  The  rule  in  fore  the  final  adoption  in  Virginia 
Dundas  v.  Dutens  has  obtained  of  the  rule  of  Chancellor  Kent  in 
in  some  of  our  courts.  Ante,  pp.  Reade  v.  Livingston,  3  Johns.  Ch. 
143,  144.  See  Hawks  v.  Phillips,  7  481 ;  under  that  rule  debts  alone 
Gray,  284.  being  enough  to  defeat  a  voluntary 

1  Comp.  Blodgett  v.  Hildreth,  11  conveyance.     Ante,  p.  207. 
Cush.  311;    Nickerson  v.  Baker,  5 
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Finally  there  are  things  personal  to  the  debtor  himself 
which  he  may  give  to  another,  regardless  of  his  pecuniary 
condition.  He  may  give  his  time  and  labor,  as  a  gratuity, 
to  another  if  he  will;  and  his  creditors  cannot  reach  the 
value  of  it  and  turn  it  to  their  own  account  in  any  way. 
He  is  not  bound  to  work,  or  if  he  does,  to  work  for  them.1 
So  too  he  may  emancipate  his  minor  children,  without  hin- 
drance of  creditors; '  and  he  may  forego  the  benefit  of  the 
Statute  of  Limitations.8 

»  Abbey  v.  Deyo,  44  N.  Y.  343;        2  Atwood  v.  Holcomb,  39  Conn. 
Biers  v.  Conradt,  39  Minn.  242;    270;   ante,  p.  142. 
arte,  p.  142.  *  Ante,  pp.  142-144. 
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CHAPTER  IX. 

INTENT  TO   DEFRAUD   CONTINUED:    TRUSTS   AND 

RESERVATIONS. 

§  1.  Introductory:  Old  Legislation. 

The  question  proposed  in  chapter  seventh,  of  the  meaning 
of  the  word  '  intent '  in  the  phrase  '  intent  to  delay,  hinder, 
or  defraud/  has  in  the  last  chapter  received  one  detailed 
answer  of  a  positive  kind,  touching  voluntary  alienations. 
But  this  is  not  the  only  answer  to  be  given;  and  we  come 
dow  to  a  class  of  alienations,  voluntary  or  for  value,  it  mat- 
ters not  which,  though  they  are  commonly  voluntary,  in 
which  the  '  intent '  is  found  in  certain  benefits,  usually  in  the 
form  of  some  trust  or  reservation,  retained  by  or  given  to 
the  alienor,  which  are  inconsistent  with  the  rights  of  his 
creditors.  Here  again  we  shall  find  that  the  word  '  intent '  is 
a  technical  term  of  the  law,  having  its  own  meaning,  and  not 
the  meaning  attached  to.  it  in  popular  speech;  and  we  shall 
see  at  the  same  time  how  well  the  definition  of  fraud  given  at 
the  beginning  of  this  work  agrees  with  the  state  of  the  law, 
and,  what  is  more,  how  helpful  it  is  in  resolving  perplexing 
questions  by  eliminating  much  of  the  discussion  in  regard  to 
intent. 

This  subject  of  trusts  in  favor  of  debtors  carries  us  back  more 
than  five  hundred  years,  to  a  statute  of  the  reign  of  Edward 
the  Third,  given  in  a  preceding  chapter,  against  conveyances 
of  lands  by  debtors  '  to  their  friends,  by  collusion  of  having  the 
profits  thereof  at  their  pleasure; '  *  which  statute,  a  little  more 

1 60  Edw.  3  (1376-7),  ante,  pp.  11,  12. 
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than  a  hundred  years  later,  was  supplemented  by  another,  of 
the  reign  of  Henry  the  Seventh,  also  given  heretofore,  in  which 
it  is  declared  that  '  all  deeds  of  gift  of  goods  and  chattels, 
made  or  to  be  made  of  trust,  to  the  use  of  that  person  that 
made  the  same  deeds,  be  void  and  of  none  effect/  1  The 
statute  of  13th  Elizabeth,  which  was  perhaps  a  broad  codifi- 
cation of  the  earlier  statutes,3  dropped  the  specific  declaration 
of  these  statutes  for  the  general  words  under  consideration. 
That  it  was  not  intended  to  change  the  law  was  soon  after- 
wards, in  the  same  reign,  shown  by  a  famous  decision  *  of  the 
Star  Chamber. 

That  case  is  commonly  treated  as  the  fountain-head  of  all 
our  law  upon  this  subject  of  secret  trusts  and  reservations, 
and  should  be  stated  here.  Sir  Edward  Coke's  summary 
statement  of  the  case  is  to  this  effect:  A,  being  indebted  to 
B  in  £400,  and  to  C  in  £200,  being  sued  in  debt  by  C,  pend- 
ing the  writ  makes  a  secret  assignment  of  all  his  goods  and 
chattels  to  B  generally,  without  exception,  in  satisfaction  of 

1  3  Henry  7,  o.  4  (1487-8).  for  the*ise  of  the  person  making  the 

2  There  may  be  some  doubt  same,  shall  be  void  as  against  the 
whether  the  statute  of  13th  Elizar  creditors,  existing  or  subsequent, 
beth  was  intended  to  codify  and  of  such  person.'  [Now  substan- 
supersede  the  earlier  legislation  tially  unchanged  in  Cons.  Laws,  c. 
above  mentioned.  The  revisers  of  45,  §  34.]  This  legislation  has 
the  statutes  of  New  York,  following  been  very  widely  copied,  in  addi- 
earlier  legislation  in  that  state,  tion  to  the  general  legislation 
appear  to  have  thought  that  the  touching  fraudulent  conveyances, 
statute  of  Elisabeth  had  nothing  See  Burrill,  Assignments,  §347. 
to  do  with  the  older  statutes;  and  It  has  not  however  been  the  subject 
they  accordingly  drafted  a  separate  of  much  judicial  consideration; 
statute  to  meet  the  case  of  trusts  most  of  the  questions  arising  upon 
in  personalty.  In  the  Rev.  Sts.  of  the  broader  legislation  against  alien- 
1829  this  special  piece  of  legislation,  ations  with  '  intent  to  hinder,  delay, 
expanded  from  an  Act  of  February  or  defraud  creditors.'  See  Curtis  v. 
26,  1787,  appears  as  follows:  *  All  Leavitt,  15  N.  Y.  119;  Goodrich 
deeds  of  gift,  all  conveyances,  and  v.  Downs,  6  Hill,  438;  Mackie  v. 
aU  transfers  or  assignments,  verbal  Cairns,  5  Cowen,  380. 

or  written,   of  goods,   chattels  or         8  Twyne's  Case,  3  Coke,  80. 
things   in   action,   made   in   trust 
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his  debt,  but  still  continues  in  possession  and  sells  some 
sheep  and  sets  his  mark  upon  others.  In  an  information 
for  fraud  against  the  donor,  filed  by  Coke,  who  was  then 
Attorney-General,  it  was  held  that  this  was  a  fraudulent  gift 
within  the  statute  of  13th  Elizabeth,  because,  inter  alia,  the 
donor  continued  in  possession  and  used  the  property  as  his 
own;  '  it  was  made  in  secret  pending  the  writ;  there  was  a 
trust  between  the  parties.'  And  for  this  reason  it  was  not 
within  the  proviso  of  the  statute,  though  made  upon  valuable 
consideration.1    The  defendant  was  accordingly  convicted. 

Two  broad  classes  of  cases  are  suggested  by  the  preceding 
paragraphs,  one  suggested  by  the  early  statutes,  the  other 
by  -the  case  in  Coke.  The  statutes  speak  of  cases  in  which 
the  property  (lands  in  the  earlier,  goods  in  the  later  statute) 
is  conceived  to  have  been  delivered  to  the  alienee  upon  trust 
for  the  alienor;  the  case  in  Coke  speaks  of  the  property  as 
retained  by  the  alienor  upon  trust  for  the  alienee.  So  far  as 
the  early  statutes  are  concerned,  they  appear  to  have  had  little 
if  any  influence  upon  the  course  of  the  law  of  England  in 
modern  times;  they  refer  to  voluntary  conveyances,  and  these 
would  be  within  the  prohibition  of  the  statute  of  Elizabeth, 
when  they  affected  ihe  rights  of  creditors,  regardless  of  any 
trust.  But  the  course  of  the  law  in  recent  times  has  pursued 
the  lines  of  the  two  classes  of  cases,  and  marked  a  clear  dis- 
tinction between  them;  and  the  old  statutes  are  not  with- 
out interest  therefore  in  what  they  suggest.  Besides,  the 
later  one  of  them  has  been  widely  adopted  in  the  United 
States.2 

There  is  something  further  concerning  these  early  statutes, 
which  deserves  remark;  they  speak  of  gifts  to  strangers  (in 
the  name  of  '  friends  ') ;  they  prohibit  gifts  to  '  friends  '  upon 
trust  for  the  donors.  Whether  the  term  was  intended  to  in- 
clude creditors  (creditors  are  not  always  regarded  as  *  friends  ') 

1  See  ante,  p.  14,  note  2.  2  Supra,  p.  240,  note. 
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is  not  clear;  probably  it  would  have  been  construed  to  include 
them.  But  whether  that  construction  was  adopted  or  not,  in 
our  time  the  law  in  respect  of  trusts  of  the  kind  designated 
applies  equally  to  alienations  to  creditors  and  alienations  to 
strangers;  indeed  it  is  more  frequently  concerned  with  trusts 
in  the  first  kind  of  cases  than  with  trusts  in  the  second. 

And  again  it  should  not  escape  notice  that,  between  the  two 
statutes,  trusts  in  lands  as  well  as  in  goods  are  condemned. 
This  is  a  subject  about  which  modern  law  has  not  been  so 
clearly  defined.  Trusts  in  goods  have  been  widely  condemned 
by  statute  in  America,  following  either  the  legislation  of  New 
York,  which  followed  that  of  Henry  the  Seventh,  or  directly 
following  that  early  piece  of  legislation;  while  the  previous 
statute,  relating  to  lands,  has  not  been  copied  to  any  consid- 
erable extent,  the  subject  being  left  to  fall  within  the  more 
general  legislation  of  the  statutes  against  fraudulent  convey- 
ances. And  the  result  is  that  there  has  been  some  doubt 
whether  absolute  alienations  of  lands  alone,  to  strangers,  sub- 
ject to  some  external  trust  or  reservation  for  the  benefit  of 
the  grantor,  in  no  way  indicated  by  the  deed,  were  within  the 
meaning  of  the  law,  as  showing  an  '  intent  to  delay,  hinder, 
or  defraud.'    But  the  better  view  is  that  they  are,1  and  that 

1  Dyer,  294  b  (first  case  on  the  30  Kans.  353,  1  Pac.  121;  Smith  v. 

stat.);   Lukins  v.  Aird,  6  Wall.  78;  Conkwright,  28  Minn.  23,  8  N.  W. 

Oriental    Bank  v.  Haskins,  3  Met.  876;  Gross  v.  Eddinger,  85  Ky.  168, 

332;    Low  v.  Wortman,  44  N.  J.  3  S.  W.  1;    Allison  v.  Hagan,  12 

Eq.  193,  200,  14  Atl.  586;  Scott  v.  Nev.  38;  Campbell  v.  Davis,  85  Ala. 

Hartman,    11    C.    E.    Green,    89;  56    (absolute   deed   recorded,    but 

Sayre  v.  Fredericks,  1  G.  E.  Green,  intended  as  a  mortgage);    Hill  v. 

205,208;  Foster  v.  Knowles,  42  N.  J.  Rutledge,    83    Ala.    162    (same); 

Eq.  226;  7  Atl.  290;    Plunkett  v.  Danner  Land  Co.  v.  Stonewall  Ins. 

Plunkett,  114  Ind.  484,  16  N.  E.  Go.  77  Ala.   184   (same);    Ives  v. 

612,  17  N.  E.  562;    Blackman  v.  Stone,  51  Conn.  446  (same);  Smith 

Preston,  123  111.  381,  15  N.  E.  42;  v.    Lowell,    6    N.    H.    67    (same); 

Tyler  v.  Tyler,  126  HI.  525;  Gordon  Stratton  v.  Putney,  63  N.  H.  577 

v.  Reynolds,  114  111.  118,  28  N.  E.  (same),  4  N.  E.  876;    Watkins  v. 

455;    Mitchell  v.  Sawyer,  115  111.  Arms,  64  N.  H.  99  (same),  6  N.  E. 

650,  5  N.  E.  109-  Scheble  v.  Jordan,  92.    See  also  Larkin  v.  Mead,  77 
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Ak.  485;  8.  c.  nom.  Keel  v.  Larkin,  to  the  grantor  at  the  expense  of 

83  Ala.  142;  dark  v.  Jones,  5  Allen,  those  he  owes.' 

379;  Plimpton  v.  Goodell,  143  Mass.  The  case  of  Tibbals  v.  Jacobs,  31 

365,  9  N.  £.  791,  where  there  was  a  Conn.  428,  is  opposed  to  the  rule  in 

real  intention  to  defraud.    See  Todd  Lukins  v.  Aird.    See  also  Skellie  v. 

v.  Nelson,  109  N.  Y.  316,  16  N.  £.  James,  81   Ga.  419,  8  S.  £.  607. 

360,  infra.     (It  may  be  remarked  But  the  court  in  Tibbals  v.  Jacobs 

that  the  case  of  a  trust  in  favor  of  seems  to  have  confused  the  effect  of 

a  man  who  buys  land  and  has  the  retaining  possession  of  land  after 

title  made  to  a  volunteer  stands  sale  with  that  of  secret  trusts  in 

upon  another  footing,  to  wit,  that  derogation  of  the  terms  of  a  recorded 

of  a  voluntary  conveyance.     See  deed.     A  trust  of  that  sort  is  in 

chapter  5;  Peterson  v.  Farnum,  121  principle    as    much  a  fraud  upon 

Mass.   476.)    [First  Nat.  Bank  v.  creditors  as  a  trust  in  chattels  ab- 

Comfort,  4  Dak.  167,  28  N.  W.  855;  solutely  aliened;    though  where  the 

Dutton  v.  Jackson,  2  Del.  Ch.  86  latter  sort  of  trust  is  only  presump- 

(in  this  case  held  that  even  the  tive  evidence  of  fraud,  as  in  Massa- 

gran tor's  heirs  may  defeat  the  con-  chusetts  (see  chapter  10),  the  former 

veyance);     Neubert    v.  Massmann,  will  be  no  worse.   See  Oriental  Bank 

37  Fla.  91,   19  So.  625;    Dean  v.  v.  Haskins,  3  Met.  332,  337;  Cutler 

Skinner,    42    la.    418;     White    v.  v.  Dickinson,  8  Pick.  386. 

Graves,  7  J.  J.  Marsh  (Ky.)  523;  As  to  deeds  absolute,  in  contests 

Clark  v.  French,  23  Me.  221  (opin-  between   the   parties   thereto,    see 

ion);  Donovan  v.  Dunning,  69  Mo.  Hassam  v.  Barrett,  115  Mass.  256; 

436;    Harris  v.  Osnowitz,  35  App.  as  to  retaining  possession  of  land,  see 

Div.  (N.  Y.)  490,  35  N.  Y.  Supp.  chapter  13,  §  5;  as  to  conveyances 

12;  Gillespie  v.  Cooper,  36  Neb.  775,  in  consideration  of  the  support  of 

55  N.  W.  302;   Coolidge  v.  Melvin,  the  grantor,  see  chapter  18,  §  5. 

42  N.  H.  510;  Weber  v.  Rothschild,  Where  the  grantor  has  no  cred- 

15  Or.  385,  15  Pac.  650;  Winsmith  itors  to  defraud,  and  has  no  intent 

v.  Winsmith,  15  S.  C.  611;  Baldwin  to   defeat   future   creditors,    lands 

v.  Peet,  22  Tex.  708.]  may  be  conveyed  upon  secret  trust 

In  Lukins  v.  Aird,  the  court,  by  for  the  grantor's  benefit;  as  where 

Davis,  J.  said:    'The  law  will  not  a  wife  so  conveys  for  fear  her  hus- 

permit  a  debtor  in  failing  circum-  band's     creditors    may    otherwise 

stances  to  sell  his  land,  convey  it  reach  the  property.    Todd  v.  Nel- 

by  deed  without  reservations,  and  son,  109  N.  Y.  316,  16  N.  E.  360. 

yet  secretly  reserve  to  himself  the  Nor  will  the  conveyance  be  treated 

right  to  possess  and  occupy  it  .  .  .  as  per  se  or  prima  facie  fraudulent 

for  his  own  benefit.    Such  a  transfer  against  creditors  whose  claims  are 

may  be  upon  a  valuable  considera-  created  e.  g.  more  than  four  years 

tkm,  but  it  lacks  the  element  of  after  the  conveyance.    lb.    In  this 

good  faith;    for  while  it  professes  case  the  grantor,  on  obtaining  the 

to  be  an  absolute  conveyance  on  its  subsequent  credit,  made  a  sworn 

face,  there  is  a  concealed  agreement  statement  that  she  owned  the  land, 

between  the  parties  to  it,  inconsist-  which  indeed  she  had  continued  to 

ent  with  its  terms,  securing  a  benefit  possess  and  enjoy  after  the  convey- 


244  FRAUDULENT  CONVEYANCES.  [CHAP.  IX. 

too  whether  the  trust  is  created  by  writing  or  orally,1  perhaps 
upon  the  footing  that  the  statute  of  13th  Elizabeth  was  prac- 
tically a  codification  of  the  earlier  statutes,  and  so  has  passed 
down  to  us  in  its  various  forms  in  the  United  States.  The 
law  should  no  more  in  the  case  of  lands  than  of  goods  permit 
a  seller,  when  the  buyer's  creditors  attach  the  property,  to 
say,  c  It  is  mine/  and  the  buyer,  when  the  seller's  creditors 
attach  it,  to  say,  '  It  is  mine,'  *  '  Now  you  see  it,  now  you 
don't'  is  a  game  of  rogues.8 

These  objectionable  trusts  in  lands  differ  from  the  like 
trusts  in  regard  to  goods  in  that  they  are  '  secret; '  in  the 
sense,  that  is  to  say,  that  they  are  not  referred  to  in  the  re- 
corded deed.  The  registry  is  the  evidence,  in  this  country, 
of  title  to  lands;  lands  do  not  pass  by  delivery  in  the  ordi- 
nary sense,  as  they  did  at  common  law  (by  livery  of  seisin), 
and  possession  is  not  the  evidence  of  title  for  the  purposes  of 
an  attaching  or  execution  creditor.4  Goods  however  pass  by 
delivery ;  and  possession  is  the  sign  of  ownership.5  a  The  con- 
sequence is  that  the  secrecy  of  the  trust  is  seldom  if  ever  a 

ance;  but  this  was  held  no  evidence  *  Tyler  v.  Tyler,  126  111.  525,  21 

that  that    conveyance   was   made  N.  £.  616. 

with  intent  to  defraud  the  creditor,  3In  a  contest  between  the  seller's 

however  persuasive  it  might  be  of  and  the  buyer's  creditors  the  former 

present  intent  to  defraud  him.  will  prevail.    See  chapter  16,  near 

The  wife  may  of  course  always  the  end. 

seek  to  protect  her  own  property  s8ee  Collins  v.  Myers,  16  Ohio, 

from  the  creditors  of  her  husband.  547,  quoted  in  chapter  10. 

Burton  v.  Gibson,  32  W.  Va.  406,  4  See  chapter  13,  §  5. 

418,  9  S.  E.  255;    Quidort  t>.  Per-  5  lb.    §1.     The   distinction  be- 

geaux,    18   N.   J.    Eq.    472.     But  tween  the  present  subject  and  pos- 

there  may  be  a  question  whether,  session  for  the  purposes  of  posses- 

as   to    creditors,   the   property   is  sory  actions,  like  trespass,  is  there 

not  to  be  treated  as  the  husband's  stated. 
by  reason  of  fault  of  the  wife. 

aBut  a  secret  trust  renders  fraudulent  a  sale  of  goods  with  change 
of  possession  or  a  sale  or  mortgage  recorded  as  required  by  Btatute.  Bir- 
mingham Dry  Goods  Go.  v.  Roden,  110  Ala.  511,  18  So.  135;  Menton  v. 
Adams,  49  Gal.  620;  Best  v.  Fuller,  185  111.  43,  56  N.  E.  1077. 
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test  of  the  intent  to  defraud  in  the  alienation  of  goods;  the 
test  is  found  in  the  fact  that  (he  vendor  retains  possession 
and  exercises  ownership,  or  that  the  conveyance  of  the  goods 
contains  a  provision  creating  a  trust  in  his  favor;  the  first 
case  as  well  as  the  second  falls  within  the  condemnation  of 
the  statutes.1  But  secrecy  would  be  evidence,  in  a  case  of 
doubt,  in  regard  to  the  intent.  Whether  in  the  case  of  a  con- 
veyance of  lands  alone  the  fact  that  a  trust  or  reservation  in 
favor  of  the  grantor  appears  on  the  face  of  the  deed,  could 
make  a  case  of  fraud  upon  creditors,  within  the  meaning  of 
the  statutes,  where  the  conveyance  was  otherwise  good  against 
them,  may  be  doubted;  unless  indeed  the  terms  or  form  of 
the  trust  were  such  as  to  indicate  an  intent  to  defraud.  ° 

In  the  case  of  a  conveyance  and  delivery  of  property  by  a 
debtor,  whether  to  a  stranger  or  to  a  creditor,  and  without 
intent  to  defraud  the  alienor's  creditors,  a  question  may  arise 
of  the  rights  of  creditors  of  the  alienee  as  well  as  of  creditors 
of  the  alienor;  for  the  alienee  may  have  taken  subject  to  a 
trust  or  reservation  in  favor  of  the  alienor,  and  the  alienor 
may  assert  his  claim  against  the  other's  creditors.3  But  such 
a  case  will  present  nothing  peculiar.  For  the  purposes  in 
question  this  alienee  is  himself  to  be  treated  as  an  alienor, 
in  that  he  has  created,  or  permitted  another  to  create,  a  trust. 

1  In  some  states  such  cases  make  of  fraud.  See  chapters  10  and 
only   a   prima    facie    presumption    13. 

2  See  end  of  chapter  16. 

•Such  provisions  have  frequently  been  held  fraudulent  against  both 
existing  and  subsequent  creditors.  Scott  t\  Keane,  87  Md.  709,  40  Atl. 
1070  (even  against  subsequent  creditors  with  notice);  Zeigler  v.  Maddox, 
26  Mo.  675;  Schenck  v.  Barnes,  156  N.  Y.  316,  50  N.  E.  967;  Hunters  i>. 
Waite,  3  Grat.  (Va.)  26,  Stapleton  v.  Brannan,  102  Wis.  26,  78  N.  W.  181. 
See  also  cases  cited  p.  113,  n.  So  also  of  an  open  trust  in  personal 
property.  Franklin  v.  Glaflin,  49  Md.  24.  But  even  a  case  of  a  secret 
trust  for  the  return  of  a  balance  to  the  assignor  has  been  held  only  pre- 
sumptively fraudulent  under  a  statute  making  fraudulent  intent  a  ques- 
tion of  fact.    Memllat  v.  Hensey,  32  D.  C.  App.  64. 
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out  of  his  property;  and  hence  the  question  to  be  considered 
will  in  effect  be  the  one  to  which  the  statute  refers,  —  it  will 
be  whether  the  trust  has  been  created  with  intent  to  defraud 
creditors.  We  may  therefore  dismiss  this  question;  and  we 
are  then  left  with  the  question  of  the  rights  of  creditors  of 
the  alienor. 

§  2.   What  is  meant  by  Trust. 

What  is  an  objectionable f  trust '  or  '  reservation '  within  the 
meaning  of  the  law? 

Something  more,  it  is  plain,  is  to  be  understood  than  a  bare 
trust  or  confidence;  it  is  not  enough  that  a  preferred  creditor 
has  agreed,  whether  openly  or  secretly,  to  do  something  in 
favor  of  his  debtor  in  return  for  the  preference; l  nay,  it  is 
not  enough  that  the  creditor  has  agreed  to  do  something  '  val- 
uable '  in  favor  of  the  debtor.  Performance  of  such  agree- 
ment would  not  necessarily  affect  the  rights  of  non-favored 
creditors.3  The  transaction  must  be  a  fraud  in  '  intent '  upon 
these  others;  and  if  we  have  obtained  a  correct  conception 
of  fraud,  there  must  be  '  endeavor  to  alter  rights/  as  e.  g.  by 
impairing  them.  If,  assuming  the  act  in  question  to  stand, 
the  rights  of  the  non-consenting  creditors  cannot  be  altered 
as  by  being  impaired  or  unsettled,  there  is  no  fraud,  and  there 
is  therefore  no  trust  within  the  meaning  of  the  law. 

Indeed  it  appears  to  be  insufficient  to  constitute  a  trust 
within  the  law  under  consideration  that  a  valuable  right  has 
been  reserved;  the  reservation  of  such  a  right  may  often  be 
upheld  without  impairing  the  rights  of  other  creditors.  A 
trust  reserved  of  the  surplus,  after  the  debts  are  all  paid,  in 
the  case  of  a  general  assignment  for  creditors,  is  an  obvious 
example;  for  such  a  trust  would  result  by  law.8      And  there 

1  Craft  v.  Bloom,  59  Miss.  69.  Hempstead   v.   Johnston,    18   Ark" 

3  lb.  123;   Miller  v.  Stetson,  31  Ala.  161; 

8  Johnston  v.  Zane,  11  Gratt.  552;  post,  pp.  316-320,  where  the  subject 

Green  v.  Tanner,  8  Met.  411,  421;  is  considered  at  length. 
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are  cases  in  which  the  reservation  may  include  valuable  rights 
actually  covered  by  the  credits;  that  is  to  say,  rights  which 
sooner  or  later  must  be  turned  in  towards  the  payment  of  the 
debts.  A  debtor  has  the  right  to  turn  over  to  a  particular 
creditor  a  security  for  the  debt,  so  far  as  he  may  not  be  pro- 
hibited by  the  laws  of  preference,  and  require  the  return  of 
any  surplus.1  Nor  can  it  matter,  in  principle,  what  form  the 
security,  if  it  appear  as  such,  may  assume;  enough  that  it  is 
honest,  even  though  there  be  in  fact  a  purpose  to  defeat  other 
creditors.  The  trust  is  not  the  object,  or  part  of  the  object, 
of  the  transaction,  which  is  the  material  fact.3 

In  so  far  indeed  as  the  rights  of  a  debtor  are  of  a  nature 
to  work  a  delay  of  creditors,  such  rights  may  be  reserved  out 
of  property  assigned  for  creditors,  without  any  imputation  of 
intent  to  delay  within  the  meaning  of  the  statute  of  Elizabeth. 
An  insolvent  debtor  assigned  personalty,  and  all  that  should 
be  realized  from  certain  lands  which  had  passed  from  him 
subject  to  a  right  of  redemption,  reserving  his  right  to  re- 

1  Carpenter  v.  Underwood,  19  would  be  different.  [German  Ins. 
N.  Y.  520;  Pearce  v.  Jackson,  2  Bank  v.  Nunes,  80  Ky.  334.  In 
R.  I.  35;  McClure  v.  Sheek,  68  this  case  the  deed  was  declared 
Texas,  426,  433,  4  S.  W.  552,  citing  fraudulent  on  its  face.  It  recited 
Stiles  v.  Hill,  62  Texas,  429;  Wat-  that  the  assets  were  sufficient  to 
terman  v.  Silberberg,  67  Texas,  pay  the  creditors  and  that  the 
100,  2  S.  W.  578.  [{Stoddard  v.  object  of  the  conveyance  was  to 
Benton,  6  Colo.  508;  Calloway  v,  prevent  sacrifice  and  leave  a  surplus 
Bank,  54  Ga.  441 ;  Camp  v.  Thomp-  for  the  grantor.]  lb.  That  is  the 
son,  25  Minn.  175.  Cases  p.  320,  meaning  of  the  whole  subject.  See 
n.  a.]  See  Parsell  v.  Patterson,  47  especially  Curtis  v.  Putnam,  15 
Mich.  505,  11  N.  W.  291.  N.  Y.  9,  stated  infra,  p.  255.    But 

2  There  is  always  a  trust  as  to  the  it  is  only  where  the  instrument 
surplus  in  a  mortgage,  but  that  will  itself  appears  *  to  be  a  security,  that 
not  affect  the  transaction,  assuming  an  honest  and  rightful  reservation, 
that  the  amount  of  property  covered  e.  g.  of  the  surplus  in  a  mortgage, 
by  the  mortgage  is  not  grossly  ex-  is  not  unlawful.  See  e.  g.  Miller  v. 
cessive.  Godchaux  v.  Milford,  26  Stetson,  32  Ala.  161;  Palmer  v. 
Cal.  316.  If  the  trust  however  Mason,  42  Mich.  146,  3  N.  W.  945. 
were  the  object,  or  one  of  the  ob-  Further  see  note  at  end  of  this 
jects,  of  the  transaction,  the  case  chapter. 
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deem  the  land  and  to  take  the  rents  and  profits  meantime. 
Creditors  now  impeached  the  assignment  because  of  this  re- 
servation out  of  what  was  turned  over  to  the  assignees;  but 
the  court  upheld  it.  Reserving  what  the  law  allowed  to  the 
debtor  could  not  be  evidence  of  an  intent  to  delay  creditors.1 
The  same  would  be  true  of  a  case  in  whicli  an  insolvent 
debtor  turned  over  to  one  of  his  creditors  a  chose  in  action 
by  way  of  security  for  the  debt,  and  reserved  the  surplus  to 
himself;  the  trust  is  not  one  of  the  objects  of  the  trans- 
action.3 

1  Dow  v.  Fiatner,  16  N.  Y.  562;  a  trust,  but  a  specific  lien  upon  it. 
Roosevelt,  J.:  '  The  privilege  of  re-  The  residuary  interest  of  the  as- 
demption,  like  the  privilege  of  signor  may,  according  to  its  nature 
preference,  whether  wise  or  unwise,  or  that  of  the  property,  be  reached 
is  legal;  and  being  legal,  it  cannot  by  execution  or  by  bill  in  equity, 
per  se  be  fraud  in  law.  It  may,  as  The  creditor  attaches  that  interest 
it  certainly  does,  delay  creditors;  as  the  property  of  the  debtor,  and  is 
but  the  legislature  .  .  .  created  not  obliged  to  postpone  action  until 
that  delay.'  See  also  Green  v.  the  determination  of  any  trust.' 
Tanner,  8  Met.  411,  421.  [See  p.  But  this  reasoning  would  be 
320,  n.  a  for  a  summary  of  the  affected  more  or  less  by  the  con- 
classes  of  cases  in  which  a  reserva-  ception  of  a  mortgage  in  the  particu- 
tion  of  surplus  may  occur.]  lar  state  or  country.     By  statute 

2  Leitch  v.  Hollister,  4  Comst.  in  New  York  and  in  many  other 
211.  Gardiner,  J.:  '  Neither  the  states  a  mortgage  creates  no  more 
principle  [in  regard  to  trusts  of  the  than  a  lien  in  favor  of  the  mort- 
Burplus  in  preferential  assignments  gagee;  it  gives  no  right  of  posses- 
to  trustees  for  creditors]  to  which  sion  to  him.  At  the  English  com- 
I  have  adverted,  nor  the  statute,  mon  law  the  case  is  very  different;  a 
applies  to  assignments  made  in  legal  estate,  between  the  parties, 
good  faith  of  a  part  of  a  debtor's  is  given  to  the  mortgagee,  with 
property  to  creditors  themselves  right  of  possession.  In  any  view 
for  the  purpose  of  securing  particu-  of  a  mortgage  however  an  interest 
lar  demands.  The  conveyance,  remains  in  the  debtor  until  fore- 
whatever  may  be  its  form,  is  in  closure.  There  is  probably  a  dis- 
effect  a  mortgage  of  the  property  tinction  between  an  outright  trans- 
transferred.  A  trust  as  to  the  sur-  fer  of  the  entire  title  of  the  debtor, 
plus  results  from  the  nature  of  the  and  a  transfer  which  leaves  in  him 
security,  and  is  not  the  object,  an  interest;  in  the  former  case  a 
or  one  of  the  objects,  of  the  assign-  disappointed  creditor  could  not 
ment.  The  assignee  does  not  ac-  reach  any  interest  in  the  property, 
quire  the  entire  legal  and  equitable  and  would  be  delayed  until  the 
interest  in  the  property,  subject  to  surplus  appeared. 
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It  does  not  necessarily  make  a  trust  within  the  prohibition 
of  the  law  that  some  arrangement  appears  in  the  transaction 
by  which  the  debtor  may  by  possibility  derive  a  benefit  from 
it/  even  though  that  benefit  be  something  valuable  out  of  the 
fund  transferred  to  the  creditor  preferred.  It  may  be  neces- 
sary e.  g.  to  provide  for  compensation  to  the  debtor,  out  of 
the  fund,  for  services  to  be  performed  by  him  in  helping  on 
the  adjustment  of  the  various  interests.  The  debtor  may  as 
well  be  paid  as  another;  the  management  of  the  business  for 
such  purpose  may  be  given  to  him; 2  only  the  arrangement 

1  Wood,  V.  C.  in  Holmes  v.  Court  sustained  the  assignment  and 
Penney,  3  Kay  &  J.  90.  It  has  been  held  that  if  the  object  appeared  on 
held  that  a  debtor  may  prefer  the  face  of  the  conveyance  to  secure 
his  father's  estate,  in  which  he  is  a  benefit  to  the  debtor  and  his 
interested  as  heir.  Brown  v.  Hal-  family,  the  deed  would  be  fraudu- 
stead,  17  Abb.  N.  C.  197.  [It  has  lent.  But  if  the  purpose  was  evi- 
been  held  no  objection  to  a  partner-  dently  to  obtain  from  the  assignor 
ship  assignment  that  preference  the  services  necessary  to  wind 
was  given  to  a  firm,  one  of  the  part-  up  the  business  and  turn  the  goods 
ners  in  which  was  also  a  partner  into  money,  the  deed  would  be 
in  the  assigning  firm.  Campbell  valid,  s.  c.  123  U.  S.  436;  citing 
v.  Colo.  Coal  and  Iron  Co.,  9  Colo.  Lukins  v.  Aird,  6  Wall.  78;  Strong 
60,  10  Pac.  248.]  v.  Carrier,  17  Conn.  319;  Wilcoxon 

2  Crow  v.  Red  River  Bank,  52  v.  Annesley,  23  Ind.  285;  Harris  v. 
Texas,  362.  [Bamberger  v.  School-  Simmer,  2  Pick.  (Mass.)  129; 
field,  160  U.  S.  149;  Hickey  v.  Baxter  v.  Wheeler,  9  Pick.  21; 
Coschina,  133  Cal.  81,  65  Pac.  313;  McClurg  v.  Lecky,  3  Penrose  & 
Cribb  v.  Bagley,  83  Ga.  105,  10  S.  E.  Watts  (Pa.)  83.  See  also  Crawford 
194;  WUcox  v.  Landberg,  30  Minn.  v.  Neal,  144  U.  S.  585,  598.  Defi- 
93,  14  N.  W.  365;  Davis  v.  Hukill,  nite  stipulations  for  employment 
173  Pa.  St.  138,  33  Atl.  882;  Rinds-  were  upheld  in  Rindskoff  v.  Gug- 
koff  v.  Guggenheim,  3  Cold.  (Tenn.)  genheim,  supra,  and  in  Peters 
286.  Co.  v.  Schoelkopf,  71  Tex.  418,  9 

A  distinction  was  made  in  Smith  S.  W.  336,  although  in  the  latter 

v.  Craft,   12  Fed.   856   between  a  case  considered  a  badge  of  fraud, 

definite  agreement  to  employ  the  Such  a  stipulation  was  held  fraudu- 

debtor  which  is  a  part  of  the  as-  lent  in  Stephens  v.  Regenstein,  89 

signment  or  mortgage  and  a  mere  Ala.  561,  8  So.  68.    Cf.  Bluthenthal 

arrangement  for   the   performance  v.  Magnus,  97  Ala.  530,  13  So.  7. 

of  services,  when  there  is  no  fixed  Considered    evidence    of    fraud   in 

time  of  employment,  or  when  no  Frank  v.  Robinson,  96  N.  C.  28, 

salary  is  agreed  upon  (see  also  s.  c.  1  S.  £.  781.] 
17  Fed.  705).     But  the  Supreme 
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should  not  be  a  cover  for  returning  to  the  debtor  what  ought 
to  go  to  his  creditors. 

The  principle  concerning  the  possibility  of  benefits  to  the 
debtor  is  however  a  dangerous  one,  and  the  fact  may  even  be 
considered  to  have  been  exemplified  by  language  used  by  the 
court  in  the  very  case  in  which  the  principle  was  recognized.1 
As  an  original  question  of  principle  it  would  really  seem  to 
be  unnecessary  to  the  successful  impeachment  of  the  trans- 
action that  the  trust  or  reservation  should  be  binding  upon 
the  creditor  (or  other)  to  whom  the  debtor  has  transferred 
his  property.  In  principle  it  would  seem  to  be  enough  that 
the  instrument  or  the  oral  agreement  of  transfer  should  give 
a  mere  permission  or  a  discretion  to  the  favored  creditor  not 
subject  to  the  courts,1  to  pay  over  moneys  or  to  make  over 
other  valuable  benefits  to  the  debtor  out  of  the  fund  trans- 
ferred. For  it  is  obvious  that  such  a  permission  might  be 
used  to  the  detriment  of  the  other  creditors;  indeed  wherever 
creditors'  rights  were  not  already  cut  down  by  law,  any  use 
of  it  would  be  to  their  detriment  in  a  legal  sense  if  they  did 
not  consent,  however  well-intended  the  act  and  however  pru- 
dent it  might  be,  for  it  would  be  assisting  the  debtor  to  evade 
or  at  least  to  postpone  the  payment  of  debts  which  were  due. 
And  an  authority  given  to  do  a  wrongful  act  shows  the  '  in- 
tent '  of  the  statute  equally  with  an  obligation  imposed..8 

1  The  principle  was  not  stated  to  an  assignee,  under  an  assignment 
in  terms.  The  court  said:  *  The  for  creditors,  to  extend  the  time  of 
distinction  is  too  thin  to  authorise  payment  of  the  assignor's  debts, 
the  court  to  decide  that  because  or,  what  is  the  same  thing,  to  sell 
the  settlor  may  possibly  derive  his  property  on  credit,  vitiates 
some  benefit  from  it,  the  settlement  the  assignment.  Brigham  v.  Til- 
must  therefore  be  fraudulent.'  linghast,  13  N.  Y.  215;   Kellogg  v. 

3  That  is  the  test  of  the  New  York  Slauson,  11  N.  Y.  202.     But  this 

courts.  See  Benedict  v.  Huntington,  rule   does   not  prevail   in   all   the 

32  N.  Y.  219;    Robbing  v.  Butcher,  states,  as  will  be  seen  in  a  later 

104  N.  Y.  575,  11  N.  E.  272.  chapter.     It  matters  not  that  the 

8  This  is  shown  by  cases  in  which  event  is  improbable,  or  that  the  act 

it  is  held   that  to  give  authority  proposed   turns  out  impracticable 
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Nay,  assuming  e.  g.  the  case  of  dividends  of  non-assenting 
creditors  payable,  by  the  terms  of  the  assignment,  to  the 
debtor,  a  permission  or  discretionary  trust  in  the  trustee, 
beyond  the  control  of  the  courts,  is  worse  than  a  binding 
trust.1  In  the  latter  case  a  debt  'is  created  against  the 
trustee  in  favor  of  the  debtor,  as  soon  as  the  dividend  is 
declared;  and  that  debt  can  be  reached  by  the  non-assenting 
creditors  by  ordinary  processes  of  law;  the  creditors  are  only 
delayed  for  a  time.  In  the  former  case  these  creditors  are 
at  the  mercy  of  the  trustee,  if  the  transaction  is  allowed  to 
stand;  they  cannot  compel  the  trustee  to  make  over  to  the 
debtor  the  forfeited  dividends  or  to  declare  them  due  to  him, 
since  the  trustee  has  an  independent  discretion.  They  are 
therefore  hindered  and  kept  in  the  dark,  and  likely  to  be 
defeated  altogether  in  obtaining  payment  of  what  was  all 
along  due  *to  them  equally  with  the  favored  creditors.  No 
provision  is  more  objectionable  than  one  which  leaves  the 
operation  of  the  trust  open  or  takes  it  out  of  the  hands  of 
the  courts;  in  either  case  the  rights  of  the  non-assenting 
creditors  are  set  aside,2  assuming  that  their  rights  have  not 

entirely.  It  is  not  the  directness  the  '  intent/  not  the  accomplish- 
ed the  provision,  but  the  purpose  ment  of  the  intent.  But  in  those 
shown  by  it  that  affords  the  test,  states  in  which  the  debtor  has  by 
Coflomb  v.  Caldwell,  16  N.  Y.  484;  law  the  right  to  insert  the  particu- 
Leitch  v.  Hollister,  4  Comst.  211.  lar  provision  in  his  deed,  its  pres- 
In  the  latter  case  the  court,  speaking  ence  there  cannot  show  any  fraud- 
of  a  provision  for  the  return  of  a  ulent  intent. 

surplus,    in   a   preferential   assign-         1  That  is  a  binding  trust  simplici- 

ment,  said:    "The  creation  of  the  ter;     other    provisions    might    be 

trust  shows  that  a  surplus  was  in  added   to    it   which    would   make 

contemplation  of  the  parties,  and  it   as  bad   as  anything  could   be, 

a  reservation  for  the  benefit  of  the  as  in  Spencer  v.  Slater,  4  Q.  B.  D. 

assignor  is  a  fraud  upon  creditors  13. 

which  is  consummated  the  moment         2  Upon  this  subject  see  Wakeman 

the  deed  containing  the  provision  v.  Grover,  11  Wend.  187;    s.  c.  4 

is  executed  and  delivered.1    That  is,  Paige,  23;  Jessup  v.  Hulse,  21  N.  Y. 

the  provision  showB  the  '  intent  'of  168;    cases  specially  considered  in 

the  statute ;  the  statute  requires  only  later  chapters. 
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already  been  abridged  in  the  matter  by  statute  or  by  adjudi- 
cation. But  all  this  is  but  the  preliminary  and  general 
statement  of  what  will  appear  again  and  again  in  certain  very 
special  forms,  too  special  for  the  purposes  of  this  chapter.1 

Provisions  for  the  speedy  settlement  of  claims  in  favor  of 
the  debtor  are  not  to  be  treated  as  reservations  for  his  benefit. 
This  is  a  getting  in  of  the  estate  as  soon  as  possible,  not  a 
delay  of  creditors.  Thus  in  a  New  York  case '  an  assign- 
ment by  a  debtor  for  creditors  had  given  authority  to  the 
assignees  to  make  compositions  with  the  assignor's  own 
debtors  in  regard  to  doubtful  claims,  in  the  exercise  of  a 
sound  discretion;  and  this  was  held  not  to  invalidate  the 
assignment.  The  provision  could  in  no  sense  be  treated  as  a 
reservation  in  favor  of  the  debtor,  except  in  the  lawful  sense 
of  paying  his  debts  as  fast  as  possible.8  Moreover  such  a  dis- 
cretion would  not  be  beyond  the  control  of  the  courts,  accord- 
ing to  New  York  law.4 

Partnership  assignments  with  reservations  may  also  stand 
upon  a  special  footing  because  of  the  difference  between  the 
rights  of  partnership  creditors  and  rights  of  creditors  of  the 
individual  members.  While  on  the  one  hand,  a  provision 
for  returning  partnership  property  to  the  debtors,  before 
all  partnership  debts  are  paid,  will,  according  to  New  York 
law,  avoid  an  assignment  in  favor  of  partnership  creditors, 
because  the  law  postpones  the  private  to  the  partnership 
creditors  in  respect  of  such  property;  on  the  other  hand  it 
seems  that  an  assignment  of  partnership  and  also  of  indi- 

1 A  very  special  case  of  discre-  delay,  so  as  to  enhance  the  proba- 
tionary trusts  is  treated  of  in  the  bility  of  a  surplus  for  his  benefit/ 
next  chapter,  to  wit,  the  case  of  a  compositions '  tend  to  a  more  speedy 
mortgage  of  goods  in  trade  with  realization,  at  the  expense  of  a  pos- 
power  of  sale  in  the  mortgagor;  Bible  sacrifice,  to  some  extent,  of  his 
the  power  in  most  cases  is  abso-  interests.1  Roosevelt,  J. 
lute.  4  Comp.  Benedict  v.  Huntington, 
3  Dow  v.  Platner,  16  N.  Y.  662.  32  N.  Y.  219;  Robbins  v.  Butcher, 
8 '  Instead  of  nursing  the  estate  by  104  N.  Y.  575,  11  N.  E.  272. 
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vidual  funds,  for  the  payment  of  partnership  debts  only,  with 
a  provision  for  return  of  the  surplus,  will  also  be  invalid. 
The  individual  property  should  be  left  out,  or  provision  made 
for  the  private  creditors  without  reservation  except  on  pay- 
ment of  all  debts. 

The  following  case  l  will  serve  for  illustration:  G  C  and 
J  W  C,  partners,  being  insolvent  both  as*  a  partnership  and 
individually,  assigned  their  partnership  personalty,  together 
with  certain  real  estate,  which  they  owned  as  tenants  in 
common,  to  the  defendants,  in  trust  to  pay  the  debts  of  the 
partnership  in  a  certain  order,  with  a  reservation  to  the 
debtors  of  the  surplus  if  any  there  should  be.  The  plaintiffs, 
creditors  of  G  C,  having  obtained  judgment,  insisted  that  the 
assignment  was  void  against  them  because  of  the  reservation; 
and  this  contention  was  sustained  by  the  court.  It  was  said 
that  the  reservation  might  not  have  vitiated  the  assignment 
if  the  hind  to  which  it  attached  had  consisted  of  partnership 
property  only;  but  the  real  property  held  by  the  debtors  in 
common  was  individual  property,  and  should  not  have  been 
put  into  the  trust  with  a  reservation,  leaving  out  the  private 
creditors.3 

Again  a  trust  for  the  return  of  a  surplus  is  lawful  where 
the  debtor,  being  perfectly  solvent,  turns  over  to  or  for  cer- 
tain of  his  creditors  part  of  his  property,  retaining  enough  in 
his  hands  to  satisfy  all  other  creditors;  they  cannot  be  hin- 
dered by  the  transaction.  Thus  in  a  New  York  case  8  a  deed  was 
executed  by  a  solvent  debtor  of  part  of  his  property  to  trustees  - 

'Collomb  v.  Caldwell,  16  N.  Y.  Hun,  411;    Kayser  v.  Heavenrich, 

484.  5  Kans.  324.     But  see  Fanshawe  v. 

'Preference    in    a    partnership  Lane,    16    Abb.    Pr.    71.      Comp. 

assignment    of  a  member  of   the  Wilson    v.    Robertson,    21    N.    Y. 

partnership    is    fraudulent    if    the  587;    Haynes  v.  Brooks,  115  N.  Y. 

assignors    may    derive    a    benefit.  487. 

Welsh  v.  Britton,  55  Texas,    118;  3  Knapp  v.  McGowan,  96  N.  Y. 

First  National  Bank  v.  Wood,  45  75. 
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to  pay  certain  of  his  creditors;  the  deed  containing  a  provi- 
sion that  the  surplus,  after  the  execution  of  the  objects  of  the 
deed,  should  be  returned  to  him,  instead  of  being  paid  over 
to  other  creditors.  The  provision  would  clearly  have  been 
invalid  against  the  non-favored  creditors  had  the  debtor,  apart 
from  the  property  transferred,  been  insolvent,  or  had  he  been 
made  insolvent  by  the  transaction; 1  but  he  was  still  solvent 
after  the  transfer,  and  the  court  held  that  the  non-favored 
creditors  could  not  upset  the  transaction.2 

Again  a  trust  in  favor  of  a  debtor  is  not  obnoxious  to  the 
statute  when  it  is  part  of  a  general  transaction  for  the  perform- 
ance of  some  active  and  proper  duty  in  the  carrying  on  of  some 
business  or  enterprise  as  distinguished  from  a  mere  scheme 
for  the  payment  or  securing  of  debts;  at  all  events  where  the 
interests  reserved  or  to  revert  are  incidental  and  partial;  in 

1  See  Van  Nest  v.  Yoe,  1  Sandf .  acquired  in  the  future.   See  Thomas 

Ch.  4;    Planck  v.  Schermerhorn,  3  v.  Jenks,  5  Rawle,  221/    Samuels, 

Barb.   Ch.   644,   646;     Gardner  v.  J.  in  Quarles  v.  Kerr,  supra. 
Commercial    Bank,    95    111.    298;         This  subject  will  be  considered 

Gardner  v.  Commercial  Bank,   13  later,  in  the  text,  with  some  minute- 

R.  I.  155,  167.  ness. 

So   a   stipulation   for  a  release         3  Earl,  J.:  '  If  Roche  [the  debtor] 

in  an  assignment  by  an  insolvent  at  the  time  of  the  execution  of  the 

debtor  invalidates  the  assignment  trust  deed  to  McGowan  had  been 

against  those  who  do  not  consent,  insolvent,  and  had  conveyed  sub- 

unless  the  debtor  has  turned  over  stantially  all  his  property  by  that 

all  his  property.    In  re  Wilson,  4  deed,   a   different   question   would 

Barr,    430;     Thomas   v.   Jenks,    5  have  been  presented.  ...  An  in- 

Rawle,  221;  Hennessey  v.  Western  solvent  and  even  a  solvent  debtor 

Bank,  6  Watts  &  S.  300;   Quarles  cannot    convey    all    his    property 

v.  Kerr,  14  Gratt.  48.    But  if  all  his  to   trustees  to   pay  a   portion   of 

property  is  turned  over,  secus  in  creditors,  with  a  provision  that  the 

many    states.      lb.;     Brashear    v.  surplus  shall  be  returned  to  him, 

West,  7  Peters,  615;    Skipwith  v.  leaving  his  other  creditors  unpro- 

Cunningham,  8  Leigh,  271;  Phippen  vided  for,  because  such  a  convey- 

v.  Durham,  8  Gratt.  457.  ance  ties  up  his  property  in  the 

*  The  distinction  between  a  par-  hands  of  his  trustees,  places  it  be- 

tial  and  a  total  surrender  grows  out  yond    the   reach   of    creditors   by 

of  the  statute  which  forbids  only  the  ordinary  process  of  law,  and 

fraudulent  conveyances  of  present  thus    hinders    and    delays    them.' 

property  but  is  silent  as  to  property  Knapp  v.  McGowan,  supra. 
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a  word  where  the  purpose,  or  some  part  of  the  purpose,  is  not 
to  protect  a  debtor's  property  from  his  creditors.1  A  trust 
and  banking  company  executed  deeds  which  made  over  to 
trustees  securities  for  bonds  issued  by  the  company.  Accord- 
ing to  the  terms  of  the  deeds  the  bonds  were  to  be  sold  abroad, 
and  the  trustees  were  empowered  to  receive  moneys  from  vari- 
ous sources,  and  to  make  investments  therewith  to  secure  pay- 
ment of  the  bond-holders.  On  default  they  were  empowered 
'  to  borrow  money  upon  and  sell  and  dispose  of  said  '  securi- 
ties; until  default  they  were  to  pay  to  the  company  the  in- 
terest that  should  become  due  thereon.  The  deeds  further 
provided  for  the  repayment  to  the  company  of  such  surplus 
as  might  remain  in  the  hands  of  the  trustees  after  final  pay- 
ment of  the  bond-holders.    The  deeds  were  upheld.9 

It  may  be  that  a  trust  in  favor  of  the  debtor  may  operate 
as  a  positive  gain  to  the  creditors;  and  the  question  will  then 
arise  whether  creditors  who  object  can  invalidate  the  trans- 
action. In  principle  it  would  seem  to  make  no  difference 
whether  the  transaction  was  detrimental  or  beneficial  to  credi- 
tors; they  are  to  judge  of  that.  The  true  question  simply  is, 
not  whether  creditors  are  delayed,  but  whether  there  is  an 
intent  to  delay  or  defeat  them,  —  that  is,  where  the  subject 
matter  affected  by  the  trust  is  something  which  creditors 
could  reach.  If  however  the  subject  of  the  trust  could  not 
have  been  reached  by  them  in  any  way  before,  and  now  by 
the  trust  it  had  been  brought  within  the  reach  of  legal  pro- 
cess, they  cannot  complain;  in  regard  to  exempt  property  in- 
tent to  defraud  is  nothing.8    Thus  where  a  debtor  assigned 

1  Curtis  v.  Putnam,  15  N.  Y.  9;  were   not   void   either  within   the 

Reynolds  v.  Crook,   31   Ala.   634;  statute  declaring  against    convey- 

Godchaux  v.  Milford,  26  Cal.  316,  ances    of    personalty  in   trust    for 

mortgage  of  property,  the  surplus  the    grantor,    or    as    made    with 

of  which  becomes  a  trust  for  the  intent   to     delay    creditors.      See 

mortgagor,  the  mortgage  not  being  also  Camp  v.  Thompson,  25  Minn, 

excessive.  175. 

3  Curtis  v.  Putnam,  supra.    They  3  Ante,  pp.  44  et  seq. 
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property  to  a  creditor  of  his,  stipulating  for  the  employment 
by  the  creditor  of  the  debtor's  apprentices,  their  wages  to  be 
paid  to  the  debtor,  the  assignment  was  upheld  against  other 
creditors,  on  the  ground  that  the  labor  of  the  apprentices 
could  not  otherwise  have  been  reached.1 

The  same  is  true  of  '  spendthrift  trusts/  so  called.  So  far 
as  the  terms  of  the  statute  of  Elizabeth,  as  commonly  con- 
strued, are  concerned,  a  trust  may  be  created  for  a  debtor  by  a 
third  person  out  of  the  latter's  property,  or  out  of  any  property 
in  which  the  debtor  has  no  interest,  by  which  a  provision  is 
made  for  the  debtor  which  his  creditors  cannot  reach.3  Such 
a  transaction  could  not  be  treated  as  an  alienation  made  with 
intent  to  defraud  creditors,  —  other  than  those  of  the  grantor; 
nor  would  such  a  transaction  be  contrary  to  any  other  law  if 
it  were  provided  that  upon  the  bankruptcy  of  the  debtor  (ces- 
tui que  trust)  or  of  an  attempt  by  him  to  alienate  the  trust 
estate,  the  same  shall  cease  or  go  over  to  some  one  else  named 
or  described.8 

Indeed  it  is  held  by  some  of  our  courts  that  a  third  person 
may  create  a  trust  in  property  for  a  debtor  (if  the  debtor  had 
no  interest  in  the  property),  which,  together  with  the  income, 
shall  be  exempt  from  the  creditors  of  the  cestui  que  trust, 
even  though  no  provision  is  made  that  the  estate  shall  cease 
or  go  over  to  another  upon  attempted  alienation  or  upon  the 
insolvency  of  the  beneficiary;  the  beneficiary  having  the  bene- 

1  Faunce  v.  Lesley,  6  Ban*,  121.  but  the  statute  is  generally  under- 
Another  reason  given  was  that  the  stood  to  apply  only  to  alienations  of 
agreement  was  collateral  to  the  some  interest  of  the  debtor.  The 
assignment.  Sed  qu.  In  Pennsyl-  true  ground  of  objection  to  such 
vania  however  exempt  property  transactions  as  that  of  the  text 
conveyed  away  by  a  debtor  with  is  their  general  deceptive  tendency, 
intent  to  defraud  his  creditors  is  See  infra,  p.  257,  note.  It  is  virtu- 
thereby  brought  within  their  reach,  ally  a  fraud,  but  a  fraud  of  the 
Ante,  p.  48.  common  law. 

2  The  objection  to  such  a  trans-  8See  Brandon  v.  Robinson,  18 
action   might  perhaps  be  pressed,  Ves.  429. 

under    the    statute    of    Elisabeth; 
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fit  of  the  trust  against  his  creditors  whatever  befalls.1  This 
is  contrary  however  to  the  doctrine  of  other  of  our  courts,2 
it  is  contrary  to  the  English  authorities,8  and  it  is  strongly 
and  justly  criticised  by  text-writers.4    But  it  is  enough  here 

1  Holdship  v.  Patterson,  7  Watts,  Eq.   480;     Mebane   v.    Mebane,    4 
647;  Shankland's  Appeal,  47  Penn.  Ired.  Eq.  131. 

St.  113;  Rife  v.  Geyer,  59  Penn.  St.  3  Brandon  v.  Robinson,  18  Ves. 
393;  White  v.  White,  30  Vt.  338;  429  (the  leading  case,  decided  by 
Pope  v.  Elliott,  8  B.  Mon.  56;  Lord  Eldon,  and  followed  in  the 
Nichols  v.  Eaton,  91  U.  S.  716;  cases  last  cited);  Green  v.  Spicer,  1 
Hyde  v.  Woods,  94  U.  S.  523;  Russ.  &  M.  395;  Rochford  v.  Hack- 
Broadway  Bank  v.  Adams,  138  man,  9  Hare,  475;  Trappes  v.  Mere- 
Mass.  170;  Foster  v.  Foster,  ib.  dith,  L.  R.  9  Eq.  229;  Snowdon  v. 
179;  Pacific  Bank  v.  Windram,  ib.  Dales,  6  Sim.  524;  Rippon  v. 
175,  176.  It. matters  not  whether  Norton,  2  Beav.  63.  The  fore- 
the  provision  is  discretionary,  as  in  going  are  cited  in  Broadway  Bank 
Foster  v.  Foster,  or  absolute,  as  in  v.  Adams,  133  Mass.  170,  172.  See 
Broadway  Bank  v,  Adams.  also  the  cases  reviewed  in  Spar- 
By  statute  in  New  York  a  trust  hawk  v.  Cloon,  125  Mass.  263,  and 
may  be  created  for  the  support  in  Nichols  v.  Eaton,  91  U.  S.  716. 
of  a  person,  which  shall  be  good  *  Gray,  Restraints  on  Alienation, 
against  the  beneficiary's  creditors  §§166,  250  et  seq.;  Wait,  Fraudu- 
to  the  amount  necessary  for  such  lent  Conv.  §§  361  et  seq.  The  current 
support.  R.  S.  part  2,  c.  1,  tit.  2,  was  set  wrong  in  Pennsylvania 
art.  2,  §§57,  63.  Creditors  can  (Holdship  v.  Patterson,  7  Watts, 
reach  anything  beyond  such  547),  and  that  is  strange  in  view 
amount.  Williams  t>.  Thorn,  70  of  what  the  court  of  that  state  has 
N.  Y.  270.  Further  see  Cutting  v.  from  the  first  declared  in  regard 
Cutting,  86  N.  Y.  546;  Tolles  v.  to  deceptive  appearances  in  cases 
Wood,  99  N.  Y.  616,  1  N.  E.  251;  under  the  statute  of  Elizabeth. 
Spindle  v.  Shreve,  111  U.  S.  546.  The  mischief  of  retaining  possession, 
[See  Cons.  Laws,  c.  50  (Real  Prop-  it  was  said  in  that  state  as  long  ago 
erty  Law),  §  96,  cl.  3;  Legett  v.  as  in  1826,  is  that '  a  false  credit  is 
Perkins,  2  N.  Y.  296,  308;  Radley  given.'  Martin  v.  Mathiot,  14  Serg. 
v.  Kuhn,  97  N.  Y.  27,  32;  Gott  v.  &  R.  214,  Tilghman,  C.  J.  And  the 
Cook,  7  Paige,  521,  537;  Shenck  courts  of  that  state  treat  the  case 
v.  Barnes,  25  App.  Div.  153,  158,  49  of  possession  retained  as  making  a 
N.  Y.  Supp.  222,  affirmed,  156  case  of  fraud  as  matter  of  law,  and 
N.  Y.  316.  In  the  last  case  is  that  not  because  of  any  deception 
a  discussion  of  the  effect  of  in  fact  (Martin  v.  Mathiot,  supra), 
changes  made  from  the  original  but  because  the  act  amounts  to 
statute.]  holding  out  a  false  credit,  and  so  has 

2  Tillinghast  v.  Bradford,  5  R.  I.  a  deceptive  tendency.  It  would 
205;  Heath  v.  Bishop,  4  Rich.  Eq.  be  difficult  to  say  that  the  case  of 
46;  Dick  v.  Pitchford,  1  Dev.  &  B.  the  trust  in  question  was  not  such  a 
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to  say  that  the  question  falls  without  the  statute  of  Eliz- 
abeth, and  has  no  bearing  upon  attempts,  direct  or  indirect, 
by  a  debtor  to  create  a  trust  for  himself  out  of  property  in 
which  he  has  an  interest.  'Such  a  case,  whenever  it  would 
tend  to  hinder,  delay,  or  defraud  his  creditors,  if  it  were  al- 
lowed to  stand,  is  directly  within  the  condemnation  of  the 
law,1  whether  of  the  statute  of  Elizabeth  or  of  some  special 
statute  relating  to  trusts,2  except  in  the  case  of  trusts  for 
married  women,  at  the  common  law.8 

holding  out,  though  it  is  not  within  touching  fraudulent  conveyances 
the  statute  of  Elisabeth  unless  the  been  abridged  (by  adjudication) 
trust  was  created  out  of  the  bene-  in  Massachusetts  that  it  is  by  no 
ficiary's  property.  The  mischief  of  means  clear  that  the  debtor  himself 
the  doctrine  is  precisely  the  same  could  not  create  a  trust  out  of  his 
as  that  of  retaining  possession  after  own  property,  in  favor  of  hmwftlf 
a  sale;  and  it  is  no  sufficient  answer  in  part,  provided  he  gave  the  entire 
to  say,  as  was  said  in  Broadway  control  of  the  property  to  his 
Bank  v.  Adams,  133  Mass.  170,  173,  trustee,  making  the  desired  benefit 
that  by  going  to  the  registry  of  to  himself  a  matter  of  discretion 
deeds  (the  trust  there  was  by  deed)  with  the  trustee, 
or  of  wills  (in  Foster  t>.  Foster,  133  *  Pacific  Bank  v.  Windram,  133 
Mass.  179,  the  trust  was  created  Mass.  175;  Johnston  v.  Harvy,  2 
by  will)  the  facts  can  be  ascer-  Penn.  82;  Mackason's  Appeal,  42 
tained.  That  cannot  be  done  with  Penn.  St.  330.  '  It  is  true/  said 
every  transaction  on  credit.  The  the  court  in  Pacific  Bank  v.  Wind- 
rule  opens  the  way  to  fraud;  a  way  ram,  '  that  a  man  who  is  not  in- 
already  made  too  easy  by  lax  views  debted  may,  by  a  voluntary  con- 
of  the  rights  of  creditors.  veyance  made  in  good  faith,  transfer 

Moreover  in  attempting  to  ex-  his  property  so  as  to  put  it  out  of 
empt  property  from  liability  for  the  reach  of  future  creditors.  When 
debt  the  founder  of  the  trust  is  a  man  transfers  a  trust  fund,  of 
assuming  a  function  of  state;  he  which  the  income  is  to  be  paid  to 
might  as  well  be  permitted  to  ex-  him  during  his  life,  and  the  prin- 
empt  the  property  in  an  outright  cipal  at  his  death  to  be  paid  or  trans- 
gift  as  to  do  so  through  a  trust,  ferred  to  others,  the  principal  may 
He  avoids  a  technical  objection  by  be  beyond  the  reach  of  his  future 
putting  the  exempted  gift  into  the  creditors;  but  we  are  of  opinion 
form  of  a  trust  (Broadway  Bank  v.  that  his  right  to  the  income  which 
Adams,  133  Mass.  170,  172);  but  he  retains  in  himself  may  be  alien- 
he  also  circumvents  the  f unda-  ated  by  him,  is  liable  for  his  debts, 
mental  principle  that  the  state  alone  and  may  be  reached  in  equity.' 
can  exempt  property.  3  See  ante,  p.  240,  note. 

But  so  far  have  creditors'  rights        *  Parkes  v.  White,  11  Ves.  209; 
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Finally,  to  be  obnoxious  to  the  statutes  on  the  footing  of 
trust,  the  trust  must  be  in  favor  of  the  debtor-alienor.  It  will 
be  in  his  favor  if  he  is  even  indirectly  to  have  the  actual  bene- 
fit of  the  property.  Thus  where  a  man  conveys  his  property 
to  his  son  upon  consideration  that  his  son  shall  support  him, 
the  transaction,  by  the  better  view,  amdunts  to  a  conveyance 
upon  trust  for  the  grantor.1  But  where  he  conveys  in  trust 
for  his  family  or  of  some  part  of  his  family,  and  is  not  in  real- 
ity to  receive  the  benefit  or  a  part  of  the  benefit  so  set  apart, 
the  trust  is  not  in  his  favor;  and  the  validity  of  the  transac- 
tion will  then  turn  upon  other  considerations,  as  e.  g.  whether 
it  is  for  value  and  without  notice,3  or,  if  voluntary,  whether 
he  has  ample  means  remaining  to  satisfy  his  creditors. 

The  grounds  upon  which  the  foregoing  '  trusts '  or  '  reser- 
vations '  are  deemed  to  fall  without  the  category  of  fraudulent 
conveyances  will  serve  to  indicate  the  principle  which  gov- 
erns those  which  the  law  condemns.  In  none  of  the  cases  pre* 
sented  is  there  any  indication  of  personal  intent  to  defraud; 
in  none  of  them  is  there  any  interference  with  the  rights  of 
creditors  in  the  way  of  altering  or  impairing  the  same.  The 
converse  of  this  latter  suggestion  (of  personal  intent  one  need 
only  say  '  res  ipsa  loquitur ')  will,  it  is  believed,  furnish  the 
cardinal  rule  in  regard  to  trusts  which  fall  within  the  pro- 
hibition of  the  law;  and  that  rule  may  be  stated  thus:  — 

Any  alienation  directly  or  indirectly  made  by  a  debtor, 
whether  individual,  firm,  or  corporation,8  with  a  view,  or  sub- 

Jackaon  v.  Hobhouse,  2  Mend.  483;  90.     See  also  Ex  parte  Eyre,  44 

Woodmeston  v.  Walker,  2  Russ.  &  L.  T.  922,  where  A  sold  property 

M.  197;   Pacific  Bank  v.  Windram,  to  his  father  B  for  value,  and  B 

133  Mass.  175,  177.    The  exception  thereupon  settled  it,  as  he  might  do, 

is  removed  by  recent  legislation  in  upon  A  and  his  family,  on  the  terms 

many   states.     See   the   last   case  that  it  should  go  to  his  wife  and 

cited  for  Massachusetts  law.    And  children  in  case  of  A's  bankruptcy; 

upon  the  whole  subject  see  Gray,  Thompson  v.  Webster,  7  Jur.  n.  s. 

Restraints  on  Alienation,  passim.  531. 

1  Chapter  18,  §  5.  8  Globe  Ins.  Co.  v.  Thacher,  87 

3  Holmes  v.  Penney,  3  Kay  &  J.  Ala.  458. 
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ject,  to  a  trust,  reservation,  or  benefit  in  his  own  behalf,  which 
alienation  and  trust,  if  allowed  to  prevail,  would  have  the 
effect  to  alter  or  impair  the  rights  of  his  creditors  as  they 
exist  by  the  law  of  the  state  in  which  the  credit  was  given 
(where  the  law  of  another  state  was  not  contemplated),  is 
made  with  intent  to  hinder,  delay,  or  defraud  creditors;  and 
the  same  is  invalid  against  the  creditors,  though  the  alienee 
was  a  purchaser  fpr  value.  Or  the  rule  may  be  put  thus: 
If  an  alienation  by  a  debtor  contain  a  provision  for  the  debtor 
which,  if  allowed  to  prevail,  would  impair  the  rights  of  his 
creditors,  that  alienation  is  made  with  intent  to  hinder,  de- 
lay, or  defraud  his  creditors;  and  the  same,  etc.1 

1  For  special  cases  of  trust  or  in  tain  salary  is  evidence  of    fraud, 

the  nature  of  trust  see  Neale  v.  Day,  [Page  v.  Francis,  97  Ala.  379,  11 

28  L.  J.  Ch.  45;  In  re  Pearson,  3  Ch.  So.  736;  Taub  v.  Swofford,  8  Colo. 

D.  807;    Ware  v.  Gardner,  L.  R.  7  App.  213,  45  Pac.  513;    Brinton  v. 

Eq.  317;  Ex  parte  Games,  12  Ch.  D.  Hook,  3  Md.  Ch.  479;    Merchants, 

314,  Thesiger,    L.    J.;     Holmes   v.  etc.  Bank  v.  Lovejoy,  84 -Wis.  601, 

Penney,  3  Kay  &  J.  90;  Gordon  v.  55  N.  W.  108.     That  a  mortgage 

Clapp,  113  Mass.  335;    Merwin  v.  was  to  be  paid  by  yearly  install- 

Richardson,  52  Conn.  223;  Mitchell  ments  in  nine  years  was  held  to 

v.  Sawyer,  115  111.  650,  5  N.  E.  109;  invalidate  it.     McDowell  v.  Steele, 

Gordon  v.  Reynolds,  114    111.    118,  87  Ala.  493,  6  So.  288.    Regarding 

28  N.  E.  455;   Moore  v.  Wood,  100  provisions  for  employment  of  the 

HI.  451;    Powers  v.  Alston,  93  HI.  debtor,    see    further    p.    249    and 

•587;    Tunison  v.  Chamblin,  88  HI.  note.] 

378;  Woodward  v.  Solomon,  7  Ga.  A  case  of  benefit  or  trust  for  the 

246;  Renfro  v.  Goetter,  78  Ala.  311;  debtor  is  not  made  by  a  creditor's 

Life  Ins.  Co.  v.  Pettway,  24  Ala.  taking  property  of  the  debtor  in  dis- 

544;    Coker  v.  Shropshire,  59  Ala.  charge  of  the  debt  and  paying  the 

542,  deed  of  trust  by  guardian  re-  debtor  in  cash  for  the  excess  in 

serving  right  of  possession  until  the  value  of  property  over  the  debt. 


ward's  arrival  of  age  sustained 
€rawford  v.  Kirksey,  55  Ala.  282 
Reynolds  v.   Crook,   31    Ala.   634 


Rankin  v.  Vanbiver,  78  Ala.  562. 
In  Texas  however  such  a  case  with 
knowledge  of  the  situation  on  the 
Montgomery  v.  Kirksey,  26  Ala.  part  of  the  creditor,  is  deemed  to 
172;  Eigenbrun  v.  Smith,  98  bring  the  whole  transaction  within 
N.  Car.  207,  4  S.  E.  122;  citing  the  statute.  Black  v.  Vaughan,  70 
Frank  v.  Robinson,  96  N.  Car.  28,  Texas,  47,  7  S.  W.  404;  Oppen- 
1  S.  E.  781,  that  a  provision  in  an  heimer  v.  Halff,  68  Texas,  409,  4 
assignment  for  creditors  that  the  S.  W.  562.  [See  p.  593,  n.  2.] 
debtor  shall  be  employed  at  a  cer- 
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This  rule  is  the  general  deduction  to  be  drawn  from  au- 
thorities relating  to  a  great  variety  of  special  cases,  in  which 
only  special  rules  have  been  laid  down.  No  court  has,  so  far 
as  we  are  aware,  given  a  broad  definition  or  declared  a  broad 
rule  of  law  touching  the  whole  subject  of  trusts  and  reserva- 
tions, except  in  so  far  as  the  offhand  declaration,  that  trusts 
and  reservations  on  behalf  of  the  alienor  in  a  conveyance  by 
a  debtor  are  fraudulent,  may  be  considered  such;  and  the 
justification  of  the  foregoing  rule,  laid  down  as  it  is  with  a 
view  to  precision,  remains  to  be  fully  established  by  a  patient 
examination  of  the  many  aspects  of  the  subject.  To  such 
examination  the  following  pages  will  be  directed. 

One  or  two  important  preliminary  observations  should  be 
made:  As  the  foregoing  rule  suggests,  the  rights  of  creditors 
differ  more  or  less  in  different  states;  in  some  states  credi- 
tors' rights  touching  conveyances  by  their  debtors  have  be- 
come considerably  abridged,  and  debtors'  rights  enlarged, 
either  by  the  decisions  of  the  courts  or  by  legislation,  and 
whatever  doubts  there  may  be,  and  they  will  often  be  very 
serious,  concerning  the  reasons  for  this,  the  credits  are  given 
subject  to  them.  That  is  to  say,  creditors  cannot  object  to  acts 
done  by  their  debtors  in  such  cases  upon  the  footing  that 
their  rights  are  impaired,  for  the  supposed  rights  have  no 
existence  in  the  law.  For  example,  a  creditor  under  New 
York  law  finds  that  his  rights  are  invaded  by  his  debtor's 
mortgaging  his  stock  of  goods  in  trade  with  a  reservation 
to  himself  of  possession  and  power  of  user  on  his  own  behalf; 
whereas  this  rule  never  existed  or  has  been  abridged  in 
Massachusetts,  and  the  creditor  gives  his  credit  in  such  cases 
upon  a  narrower  basis,  —  he  cannot  treat  such  a  mortgage  as 
necessarily  fraudulent  because  his  right  is  not  absolute.  But 
if  the  debtor's  alienation,  with  its  trust  or  reservation,  goes 
far  enough  to  invade  the  creditor's  actual  rights  by  the  law  of 
Massachusetts,  the  fraudulent  intent  of  the  statute  is  made 
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out.  So,  in  New  York,  creditors'  rights  are  by  law  larger  in 
respect  of  discretionary  trusts  in  favor  of  the  debtor  than  in 
England;  a  trust  of  the  kind  which  would  invade  creditors' 
rights  under  New  York  law  would  not  invade  them  under 
English  law.  But  as  soon  as  the  line  is  crossed,  the  result 
is  the  same  in  England  as  in  New  York,  —  the  '  intent '  of 
the  statute  of  Elizabeth  is  established.  And  this  is  true 
everywhere.  The  result  is,  that  there  is  no  divergence  of 
law  about  the  principle  of  fraudulent  intent  under  the  stat- 
ute; the  divergence  is  in  regard  to  the  extent  of  the  creditors' 
rights.  This,  it  is  believed,  is  a  matter  of  first  importance  in 
dealing  with  the  term  fraud.1 

Another  observation,  which  follows  from  (or  perhaps  is 
only  another  way  of  stating)  what  has  just  been  said:  The 
rule  above  laid  down  is  silent  in  regard  to  presumptive  in- 
tent; it  does  not  say  that  the  debtor's  act  in  creating  the 

1  So  far  as  we  know,  this  has  not  is  that  the  rights  of  creditors  are 
before  been  pointed  out;  and  the  different  in  the  two  states.  In  one 
consequence  has  been  that  merely  of  the  states  the  creditors  have 
seeming  conflicts  in  regard  to  the  by  law  a  broad  right,  and  a  single 
fraudulent  intent  of  the  statute  of  step  by  the  debtor  may  invade  it; 
Elizabeth  and  its  followers  in  this  in  the  other  the  creditors'  rights 
country  have  been  multiplied,  to  the  are  narrower,  and  the  single  step 
serious  confusion  of  legal  concep-  would  not  take  the  'debtor  over 
tions,  and  so  to  the  misleading  of  the  line.  But  if  in  this  second 
the  profession.  The  mistake  is  case  the  debtor  goes  far  enough, 
however  a  very  natural  one.  Thus  though  without  any  personal  in- 
in  one  state  a  partial  assignment  tent  to  defraud,  he  will  cross 
by  a  debtor  for  his  creditors,  with  a  the  line,  and  then  the  fraudulent 
provision  for  a  return  of  surplus,  intent  will  be  made  out  as  in  the 
is  declared  to  be  a  fraudulent  con-  first  case.  It  is  not  a  mere  question 
veyance;  in  another  state  the  same  of  words  therefore  to  say  that  the 
sort  of  transaction  is  declared  not  to  laws  differ  in  regard  to  creditors* 
be  fraudulent;  and  it  is  right  rights  rather  than  in  regard  to 
enough  to  say  that  in  each  state;  what  constitutes  '  intent '  to  de- 
but when  the  two  rules  of  law  are  fraud.  There  can  be  no  fraud  unless 
set  down  side  by  side,  it  is  said  that  a  right  has  been  invaded;  hence 
there  is  a  conflict  of  views  concern-  the  first  question,  whatever  form  of 
ing  what  constitutes  fraud,  or  a  words  is  used,  is  of  the  existence 
fraudulent  intent,  while  the  truth  of  the  right. 
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trust  or  in  reserving  the  benefit  is,  in  some  states,  prima  facie 
fraudulent.  It  declares  that  when  the  creditor's  rights  are 
impaired,  the  intent  is  made  out,  and  that  is  true  whatever 
language,  from  convenience  or  usage,  is  employed;  whenever 
the  debtor  crosses  the  line,  wherever  it  is,  of  the  rights  of 
his  creditors,  he  is  guilty  of  fraud.  That  line  may  be  fixed 
absolutely,  or  it  may  be  fixed  subject  to  a  qualification;  there 
is  a  boundary  as  well  in  the  latter  case  as  in  the  former.  If 
the  facts  making  the  qualification  are  shown,  the  line  is  not 
crossed,  and  the  intent  is  wanting;  if  those  facts  are  not 
shown,  the  contrary  is  true. 

It  is  correct  therefore  to  state  the  rule  in  the  language  of 
the  rights  of  creditors.     And  it  is  desirable  to  do  so,  because 
to  state  it  in  the  language  of  presumption,  as  is  usually  done, 
is  very  apt  to  be  misleading.1     When  it  is  said  that  in  one 
state  a  particular  act  of  the  debtor  is  held  to  be  absolutely 
fraudulent,  while  in  another  state  it  is  said  that  the  same  act 
would  be  only  prima  facie  fraudulent,  an  impression  is  apt  to 
be  conveyed  that  different  conceptions  of  fraud  are  held  in  the 
two  states;  while  the  truth  is  that  there  is  only  a  difference  in 
the  extent  of  the  debtor's  rights.     The  act  complained  of  was 
an  absolute  invasion  of  the  creditor's  rights  in  the  one  state; 
in  the  other  state  it  would  only  be  an  apparent  invasion.     In 
this  other  state  the  debtor  can  show  that  what  seems  at  first 
to  be  true  is  not  true;  he  has  not  in  reality  invaded  the  credi- 
tors' rights  as  they  exist  in  that  state,     Nor  indeed,  when  it 
is  said  that  a  particular  act  raises  a  prima  facie  presumption 
of  fraud,  is  it  meant  that  the  act  in  itself  alone  is  equivocal; 
the  meaning  is  that  that  act,  considered  by  itself,  establishes 
fraud,    but    that    it    is     capable    of    being    explained    by 
facta  which  will  remove  the   taint.    The  act   in   itself   is  of 

1  Rightly   understood,   the   rule  But  it  is  quite  as  convenient  to 

when   stated   in   the  language  of  state  the  rule  in  a  way  not  to  be 

presumption  is  without  objection;  misunderstood. 
and  it  is  convenient  so  to  state  it. 
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the  same    import    as  where  it    is    pronounced  fraudulent 
per  se.1 

lrrhe  subject  of  the  foregoing  reddendo  inde  redditum  domino 
chapter  runs  back  not  only  through  Regi  veniunt  et  vendunt  de  ten- 
the  old  conveyances  to  uses,  of  the  ementis  illis  hospitalariis  et  mona- 
time  before  the  Statute  of  Uses,  but  chis  et  Uerum  ea  resumunt  tenenda  de 
to  the  earliest  conveyances  in  mort-  eis  unde  non  possunt  distringi  ad 
main,  and  indeed  through  the  pe-  faciendum  quod  facere  debent  sieut 
riod  of  gifts  in  '  commendation/  alii  tenentes,  sicut  de  pane  et  cer- 
A  case  of  special  interest,  in  mort-  visia  et  hujusmodi,  quia  monarchi 
main,  touching  the  subject  of  the  et  hospitalarii  statim  excommuni- 
foregoing  chapter,  may  here  be  cant  vicecomitem  [the  sheriff]  et 
given.  It  is  from  Maitland's  Pleas  ballivos  suos  et  ballivos  domini 
of  the  Crown  for  Gloucester,  p.  12,  Regis.  Et  ideo  preceptum  est  vice- 
pi.  50,  anno  1221: —  oomiti    quod    si    aliquis    decetero 

Item  juratores  dicunt  quod  te-  vendat  ita  tenementa  domini  Regis 

nentes  domini  Regis  in  villa  sua  qui  quod  capiat  illud  in  manum  domini 

tenent  i.  mesuagium  vel  gardinum  Regis  et  salvo  custodiatur  quousque, 

vel    hujusmodi   de   domino   Rege  etc. 
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CHAPTER  X. 

INTENT   TO   DEFRAUD   CONTINUED:    TRUSTS  IN   MORT- 
GAGES OF  MERCHANDISE. 

How  are  trusts  and  reservations,  which  are  capable  of  being 
treated  as  obnoxious  to  law,  regarded  ?  Do  they  establish  the 
1  intent'  of  the  statute,  or  are  they  only  presumptive  evidence 
of  it?  Unfortunately  the  rights  of  creditor  and  debtor  re- 
spectively differ  in  different  states,  and  the  answers  given  by 
the  authorities  could  not  be  in  harmony ;  indeed  the  author- 
ities of  the  same  state  are  not  always  in  harmony.  Three 
different  doctrines,  not  to  mention  some  slight  variations  from 
all,  have  obtained  in  different  parts  of  the  United  States,  which 
may  be  severally  called  for  convenience,  and  with  regard  to 
chronology,  the  Virginia,  the  New  Hampshire,  and  the  Massa- 
chusetts doctrines ;  though  at  the  outset  the  Virginia  doc- 
trine did  not  differ  from  the  New  Hampshire,  and  does  not 
materially  differ  from  it  now  in  regard  to  the  class  of  cases 
first  to  be  considered. 

The  subject  first  to  be  considered  is  mortgages  of  goods  in 
trade.1  In  these  cases  it  sometimes  happens  that  the  mort- 
gage (or  other  like  instrument)  provides  in  terms  that  the 
mortgagor  may  retain  possession  and  sell  the  goods  in  the 
usual  course  of  business ;  sometimes  it  happens  that  a  con- 
temporaneous agreement  of  the  kind  is  proved  outside  of  the 

1  Upon  this  subject  the  reader  will  7  S.  L.  R.  95,  Jones ;   ib.  205,  £.  J. 

find  a  series  of  discussions  in  the  South-  Maxwell.     See  also  Wait,  Fraudulent 

era  Law  Review.    2  S.  L.  R.  731,  by  J.  Conveyances,  Chap.  22 ;  Jones,  Chattel 

0.  Pierce ;   5  S.  L.  R.  617,  by  L.  A.  Mortgages,  Chap.  9. 
Jones ;  6  8.  L.  R.  96,  Pierce,  again  ; 
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mortgage;  sometimes  the  only  fact  certainly  disclosed  is 
that  the  mortgagor  has  continued  the  business  after  the  mort- 
gage as  before.  For  ordinary  purposes  these  three  aspects  of 
the  subject  may  be  treated  as  one;  but  for  some  purposes  it 
will  be  necessary,  before  dismissing  the  subject,  to  treat  them 
separately. 

One  preliminary  observation  should  be  made;  the  questions 
for  consideration  are  complicated  somewhat  by  the  fact  of 
possession  being  retained  by  the  mortgagor.  This  may  be 
treated  however  as  an  accidental  condition  to  the  enjoyment 
of  the  benefit,  and  eliminated  as  far  as  possible  from  the  ques- 
tion. The  real  subject  of  consideration  is  the  effect  of  the 
reservation  or  stipulation  in  favor  of  the  debtor  apart  from 
his  possession;  retaining  possession  being  a  subject  by  itself 
for  later  consideration. 

The  Virginia  doctrine  above  referred  to  was  laid  down  in 
a  decision 1  much  cited,  of  the  year  1825.  The  case  in  short 
arose  upon  a  deed  of  trust  by  a  debtor  conveying  to  a  creditor 
of  his  a  stock  of  goods  in  trade.  The  deed,  which  was  exe- 
cuted in  March,  1819,  provided  that  in  the  following  July  the 
debtor  should  pay  ofce  third  of  the  debt,  in  November  of  the 
same  year  another  third,  and  in  January,  1820,  the  rest.  And 
it  was  covenanted  that  the  goods  should  remain  in  the  debtor's 
possession,  and  that  he  should  have  power  to  make  sales  of 
them,  accounting  with  the  trustee  if  called  upon.3  It  was 
held  that  the  provision  touching  sales  rendered  the  deed 
fraudulent  and  void  against  other  creditors,  as  a  matter  of 
law. 

The  ground  taken  by  the  court  was  that  with  such  a  provi- 
sion the  deed  was  felo  de  se;  it  contained  the  means  of  its 
own  defeat.    The  power  of  sale  was  '  completely  adequate  to 

1  Lang    v.    Lee,    3    Rand.    410.  gage  or  like  instrument  covers  after- 

[Horner-Gaylord    Co.    v.  Fawcett,  acquired  goods  is  a  question  of  the 

50  W.  Va.  487,  40  S.  £.  564.]  sufficiency  of  the  instrument,  not  of 

3  The  question  whether  the  mort-  fraud. 
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the  destruction  of  the  avowed  purpose  of  the  deed.'  What  ap- 
peared at  first  to  be  security  upon  property  was  no  security 
upon  property;  the  whole  matter  was  resolved  into  the  per- 
sonal undertaking  of  the  debtor/  that  is,  the  case,  so  far, 
stood  as  it  stood  before  the  deed  was  executed.  It  followed 
that  the  deed  must  have  been  executed  for  the  purpose  of 
delaying  and  defrauding  creditors.3 

All  that  is  peculiar  in  the  Virginia  law  upon  this  subject 
has  grown  out  of  the  expression  '  adequate  to  the  destruction 
of  the  avowed  purpose  of  the  deed/  in  the  foregoing  case. 
What  was  merely  dwelt  upon  as  a  plain  fact  in  that  case,  and 
only  dwelt  upon  as  conclusive  of  a  fraudulent  intent,  has  in 
later  cases  in  the  same  state  and,  by  inheritance,  in  West 
Virginia,  been  looked  upon  as  a  limiting  condition;  and  the 
courts  have  accordingly  laid  it  down  for  settled  law  that  an 
instrument,  intended  as  a  security  or  as  a  conveyance  for  the 
benefit  of  creditors,  is  valid  if  it  does  not  contain  any  provi- 
sion '  adequate  to  its  own  defeat.'  *  And  under  the  rule  as 
thus  interpreted  it  is  directly  avowed,  though  not  without 
regret,  that  the  debtor  may  alter  and  impair  the  rights  of 
his  creditors  under  the  statute  against  fraudulent  convey- 
ances, if  only  the  instrument  is  consistent  with  itself  in  its 

1  Ryall  v,  Rolle,  1  Atk.  165.  .  .  .  What  are  you  then,  after  all, 

2  Mr.  Justice  Carr:  '  Now  I  ask  but  a  general  creditor?  '  And  Ryall 
what  possible  security  could  the  v.  Rolle,  1  Atk.  165,  was  referred  to 
deed  furnish  encumbered  with  a  as  analogous,  where  it  was  laid  down 
stipulation  like  this?  Is  it  not  that  if  in  a  conditional  sale  there  is 
completely  a  felo  de  se?  .  .  .  Now  no  delivery,  the  buyer  '  confides  in 
can  we  imagine  a  power  more  com-  the  credit  of  the  vendor  and  not  in 
pletely  adequate  to  the  destruction  any  real  or  particular  security.' 

of  the  avowed  purpose  of  the  deed  3  Marks  v.  Hill,  15  Gratt.  400. 

than  that  retained  by  the  grantor  in  This  differs  from  the  general  rule 

this  case?  ...  He  is    to  account  that   the  debtor  may  be  allowed 

though,  if  called  on.     But   is   this  to  sell  for  the  benefit  of  the  mort- 

more   than    a   personal    account*-  gagee  (post,  p.  303)  in  that  by  the 

bility?    The  goods  are  gone.    You  Virginia  rule  the  creditors  may  be 

cannot   follow  them.     The  money  put  off  by  the  deed  for  a  term  of 

received  for  them  has  no  earmark  years,  if  definitely  specified. 


268  FRAUDULENT  CONVEYANCES.  [CHAP.  X. 

object  to  transferring  the  property  from  the  debtor  to  the 
creditor. 

This  rule  saves  in  particular  one  large  class  of  transfers  by 
debtors,  containing  objectionable  features,  to  which  attention 
will  be  given  hereafter,  to  wit,  general  assignments  for  credi- 
tors with  postponement  of  payment.  It  will  save  this  class 
of  cases  even  when  the  deed  of  assignment  covers  a  stock  of 
goods  in  trade,  with  power  of  sale  and  disposal  in  the  debtor, 
if  the  further  continuance  of  the  business  by  him  is  for  the 
purpose  of  realizing  the  funds  with  a  view  to  winding  the 
business  within  a  time  specified.1  The  rule  does  not  save 
cases  in  which  there  is  a  power  of  sale  merely  for  the  benefit 
of  the  debtor;  such  power  would  be  held  equivalent  to  a 
power  of  revocation  of  the  deed,  that  is,  it  would  be  adequate 
to  the  defeat  of  the  avowed  purpose  of  the  instrument.3 

The  New  Hampshire  doctrine  was  established  in  a  case* 
decided  in  the  year  1826.  That  was  an  action  of  trespass 
for  taking  away  goods.  S,  an  innkeeper,  being  owner  of  the 
goods  and  indebted  to  his  brother-in-law  D  in  a  sum  greater 
than  their  value,  sold  them  to  D  in  part  payment  of  the  debt. 
After  the  sale,  but  before  the  goods  were  removed,  it  was 
agreed  between  S  and  D  that  the  property,  which  consisted 

1  See  chap.  12.  the  terms  of  the  conveyance  to  the 

2  Saunders  v.  Waggoner,  82  Va.  trustee,  this  latter  provision  nega- 
316;  Wray  v.  Davenport,  79  Va.  tiving  the  presumption  that  other- 
19;  McCormick  v.  Atkinson,  78  wise  might  exist  that  power  to 
Va.  8;  Williams  v.  Lord,  75  Va.  replenish  implied  also  power  to 
390;  Addington  v.  Etheridge,  12  sell  in  the  ordinary  course  of  busi- 
Gratt.  436;  Sheppard  v.  Turpin,  3  ness.  Baer  Co.  v.  Williams,  43 
Gratt.373;  Kuhn  v.  Mack,  4  W.  Va.  W.  Va.  323,  27  S.  E.  345.]  A 
186;  Garden  v.  Bod  wing,  9  W.  Va.  power  of  revocation  has  been  held 
121;  Gardner  v.  Johnston,  ib.  403.  fatal  from  the  time  of  Twyne's 
[Hughes  v.  Epling,  93  Va.  424,  25  Case,  3  Coke,  80.  The  st.  27 
S.  E.  105.  A  deed  with  a  provision  Eliz.  c.  4,  §  5,  contains  an  ex- 
for  replenishing  stock,  such  new  press  provision  of  the  kind.  See 
stock,  as  acquired,  to  be  covered  by  chap.  20. 

the  deed,  is  not  void  for  that  cause,         s  Coburn  v.  Pickering,  3  N.  E 
when  possession  is  given  at  once  by    415. 
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of  household  furniture,  should  be  left  and  used  in  the  tavern. 
But  in  order  to  secure  the  goods  from  being  taken  by  other 
creditors  of  S,  who  was  insolvent,  D  made  a  lease  of  the  goods 
to  the  plaintiff,  a  man  in  the  employ  of  S,  for  six  months. 
The  arrangement  was  made  to  enable  S  and  his  family  to 
have  the  use  of  the  goods,  though  that  was  no  part  of  the 
contract  of  sale.  A  verdict  was  directed  for  the  defendant, 
and  the  court  now  sustained  the  direction.  The  rule  declared 
was  that  possession  and  use  by  the  vendor  after  sale  were  al- 
ways prima  facie  evidence  of  a  trust,  and  conclusive  evidence 
if  not  explained;  and  then,  the  trust  being  established,  fraud 
was  an  inference  of  lawVhich  the  court  was  bound  to  pro- 
nounce; l  the  trust  was  inconsistent  with  the  purpose  of  a 
mortgage,2  and  creditors'  rights  therefore  were  invaded. 

A  similar  question  arose  again  in  the  same  state  in  the  year 
1845,  in  a  case 8  relating  to  a  mortgage  of  a  stock  of  goods  in 
trade.  The  mortgage,  given  by  a  manufacturer,  covered  cer- 
tain manufactured  goods  and  all  the  stock  on  hand,  to  secure 
payment  of  a  debt  due  the  mortgagee;  and  it  stipulated  that 
the  mortgagor  should  continue  to  manufacture  as  usual  from 
the  stock,  sell  the  goods  made,  and  appropriate  the  proceeds 
to  his  own  use,  not  accounting  to  the  mortgagee  but  agreeing 
to  keep  on  hand  for  the  mortgagee  a  supply  equal  in  value  to 
the  value  of  the  mortgaged  property.    It  was  held  that  the 

1  Richardson,  C.  J.:   'Possession  bound  to  pronounce.'   See  Wilson  v. 

and  use  by  the  vendor  after  the  sale  Sullivan,  58  N.  H.  260,  265;  Parker 

is  always  prima  facie,  and,  if  un-  v.  Marvell,  60  N.  H.  30. 
explained,    conclusive   of   a   secret         2  Bellows,   C.   J.   in  Putnam  v. 

trust.   It  is  therefore  very  clear  that  Osgoo4,  51  N.  H.  192,  202.    Gener- 

fraud  is  sometimes  a  question  of  ally,    where  a  '  mortgage '  looks  to 

fact  and  sometimes  a  question  of  the  protection  of  the  mortgagor  and 

law.     When  the   question  is,  was  mortgagee  from  other  creditors,  the 

there  a  secret  trust?  it  is  a  question  instrument   is   fraudulent   towards 

of  fact.     But  when  the  fact  of  a  them,   being  no  proper  mortgage, 

secret  trust  is  admitted  or  in  any  Renfro  v.  Goetter,  78  Ala.  311. 
way  established,   the  fraud  is  an         3  Ranlett  v.  Blodgett,  17  N.  H. 

inference  of  law  which  a  court  is  298. 
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mortgage  was  fraudulent  against  subsequent  creditors,  as  mat- 
ter of  law.1  And  the  same  was  held  again  of  a  case  a  in  which 
a  stock  of  goods  in  a  country  store  had  been  mortgaged,  upon 
a  verbal  agreement  that  the  mortgagor  should  continue  in 
possession  and  sell  the  goods  as  before,  for  his  own  benefit, 
though  the  mortgagee  retained  the  right  to  take  possession 
at  any  time,  The  mortgage  was  declared  fraudulent  per  se, 
regardless  of  any  actual  intent  to  defraud.8 

Nor  has  the  law  been  changed  in  this  respect  by  a  statute 
which,  enlarging  the  mortgagor's  rights,  permits  him  to  sell 
the  mortgaged  goods  where  the  consent  of  the  mortgagee  is 
signified  in  writing  and  duly  recorded.4  The  statute  is  quite 
broad;  it  makes  no  restriction  of  property  except  that  it  shall 
be  personal.  '  It  may  be  a  single  chattel  or  a  stock  of  goods 
in  a  retail  store;  and  the  law  does  not  require  that  the  writ- 
ten consent  should  express  the  stipulations  or  the  under- 
standing of  the  parties  with  regard  to  the  payment  of  the 
proceeds  of  the  sales.' 5  But  the  statute  does  require  hon- 
esty; the  proceeds  must  be  applied  to  the  extinguishment 
of  the  mortgage  debt;  no  mortgage  will  stand  if  any  under- 
taking,  in  or  out  of  it,  is  disclosed,  that  the  mortgagor  may 
sell  as  before,  for  his  own  benefit.6  The  rights  of  creditors 
are  left  in  substance  where  they  were  before. 

1  The  Massachusetts  authorities,  mortgage  would  cover  it,  the  same 

to  be  referred  to  later,  were  rejected,  power  of   sale  and  of  substituted 

and  the  rule  in  Coburn  v.  Pickering,  ownership  would  still  exist  and  be 

3  N.  H.  415,  followed.     As  to  the  applicable  to  that  also.' 
after-acquired     goods     the     court,         2  Putnam  v.  Osgood,  51  N.  H. 

by  Parker,  C.  J.  said:    l  We  cannot  192;  s.  c.  52  N.  H.  148. 
hold  that  the  property  purchased         352  N.  H.  at  p.  155.    See  also 

with  the  avails  of  the  mortgaged  Lang  v.  Stockwell,  55  N.  H.  561. 
property  sold  would  be  within  the         4  Pub.  Sts.  of  N.  H.  c.  140,  §  13. 
mortgage  by  substitution.    If  that         6  Wilson  v.  Sullivan,  58  N.  H.  260, 

were  so,  how  are  creditors  to  ascer-  Foster,  J. 

tain  what  is  within  the  mortgage         6  lb.  citing  Ranlett  v.  Blodgett, 

and  what  is  not?    And  if  it  could  be  17  N.  H.  298,  304,  305;   Coolidge  v. 

held  that  the  after-purchased  prop-  Melvin,  42  N.  H.  510,  522;   Putnam 

erty  was  substituted,  so  that  the  v.  Osgood,  51  N.  H.  192,  202.    The 
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Apart  from  any  peculiarity  in  or  growing  out  of  this  par- 
ticular statute,  the  New  Hampshire  doctrine  obtains  in  sub- 
stance in  very  many  other  states  and  in  the  Supreme  Court 
of  the  United  States.  In  New  York  the  rule  was  fore- 
shadowed by  an  expression  of  Mr.  Justice  Bronson  in  the 
year  1837.  In  the  case  1  referred  to  it  appeared  that  there 
had  been  a  bill  of  sale  and  mortgage  of  a  stock  of  goods  to 
be  advanced  to  the  mortgagor,  stipulating  that  until  default 
the  mortgagor  was  to  remain  in  possession.  After  receiving 
the  goods  the  mortgagor  proceeded  to  sell  them  in  the  usual 
way  of  retail  trade,  treating  them  as  his  own.  In  replevin 
by  the  mortgagee  against  another  creditor  who,  two  months 
after  the  transaction,  had  attached  the  goods,  it  was  left  to 
the  jury  to  say  whether  the  mortgage  was  executed  with  a 
fraudulent  intent;  and  the  jury  found  for  the  defendants, 
that  is,  the  intent  was  found.  A  motion  for  a  new  trial  on 
the  ground  of  misdirection  was  now  denied  by  the  Supreme 
Court.  The  defendant  had  prevailed  in  contesting  the  mort- 
gage, and  hence  it  was  not  for  him  to  object,  nor  was  he 
objecting,  that  the  question  of  intent  had  been  left  to  the  jury. 
But  the  court  now  declared  that  the  case  would  have  well  war- 
ranted the  judge  in  instructing  the  jury  that  the  transaction 
was  fraudulent  and  void  in  law,  and  to  find  accordingly. 

This  suggestion  appears  not  to  have  been  acted  upon  at 
first.  Three  years  afterwards  a  case  a  which  has  been  much 
discussed  went  to  the  Court  of  Errors,  where  a  diversity  of 

Ohio  and  New  York  cases  were  dis-  v.  Butler,  7  Paige,  163;    s.  c.  on 

tinguished  in  regard   to  the  mort-  appeal,   20  Wend.   507,   may  also 

gagee's  consent  on  the  ground  of  be   noticed.     There   had   been   an 

the  statute;   though  in  those  states  assignment,  by  way   of  mortgage, 

too  the  mortgage  is  good  where  the  of  goods  in   trade,  the  mortgagor 

mortgagor  is  to  sell  only  as  agent  being  allowed  to  retain  possession 

of  the  mortgagee.    See  infra.  and    sell   as   agent   of    the   mort- 

1  Wood  v.  Lowry,  17  Wend.  492.  gagees.     There  were  various  badges 

a  Smith  v.  Acker,  23  Wend.  653.  of  fraud,  and  the  assignment  was 

An  intermediate  case  of  Stoddard  upset. 
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views  was  developed;  but  it  was  not  in  fact  treated  as  rais- 
ing the  question  under  consideration.  There  had  been  a  mort- 
gage of  printing  presses  and  materials,  and  household  furniture, 
stipulating  that  the  mortgagor  should  remain  in  possession 
and  full  and  free  enjoyment  until  default.  The  property  was 
attached  by  other  creditors;  the  mortgagees  replevied;  and 
they  now  insisted  that  the  question  of  fraudulent  intent  should 
be  submitted  to  the  jury.  This  the  court  refused,  and  or- 
dered a  nonsuit.  The  Supreme  Court  affirmed  this  action 
of  the  court;  but  the  Court  of  Errors  decided  that  the  case 
should  have  been  given  to  the  jury.  The  question  however 
was  treated  as  one  of  possession,  and  not  as  one  of  reserved 
benefits  inconsistent  with  the  idea  of  a  mortgage.1 

Eleven  years  later  a  case  '  went  to  the  Court  of  Appeals 
of  the  same  state,  upon  a  question  of  construction  of  lan- 
guage; the  question  being  whether  a  particular  mortgage  of 
a  stock  of  goods  in  trade  was  intended  to  give  the  mortgagor 
the  right  to  continue  in  possession  and  to  sell  the  goods  as 
before.  Four  of  the  judges  found  the  objectionable  provision 
in  the  mortgage;  four  others  failed  to  find  it;  but  the  latter 
agreed  with  the  former  that  a  mortgage  of  goods  in  trade, 
which  contained  a  provision  allowing  the  mortgagor  to  retain 
possession  and  sell  and  dispose  of  the  same  at  his  pleasure, 
would  be  invalid  against  subsequent  purchasers  '  and  perhaps 
creditors.' 8    Shortly  afterwards    another  case  went    to    the 

xSee    Griswold    v.    Sheldon,    4  mortgagor's  powers  were  not   his 

Comst.  580,  594,  Mullett,  J.  own  to  exercise  at  will,  but  only 

3  Griswold  v.  Sheldon,  4  Comst.  such  as  the  courts  would  allow  him 

581  (1851).  to  exercise,  as  in  the  cases  to  be 

8  Referring  to  Wood  v.  Lowry,  17  stated    presently.      In    Wisconsin 

Wend.  492,  supra,  p.  271.    Bronson  authority  to  the  mortgagor  to  sell 

was  now  Chief  Justice,  and  was  one  and  to  replace  with  new  goods  is 

of  first  four  of  the  text.      Quaere  interpreted    as   not    unlawful,    '  to 

whether  such  a  provision  would  now  replace  '    being   treated    as   of   no 

be  considered  as  one  that  might  force.      Roundy    v.    Converse,    71 

be   interpreted   in   a   sense   which  Wis.  524,  37  N.  W.  811.    Sed  quaere, 

would  sustain  it,  to  wit,  that  the  for  the  provision  looks  to  the  mort- 
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same  court,1  in  which  a  mortgage  had  been  made  of  a  stock 
of  goods  in  trade,  the  mortgagor  to  continue  in  possession, 
but  forbidden  to  sell  on  credit.  A  majority  of  the  court  held 
that  the  mortgage  was  fraudulent  against  other  creditors,  the 
provision  against  the  mortgagor's  selling  on  credit  implying 
permission  in  him  to  sell  for  cash,3  of  course  for  himself. 

This  decision  appears  to  have  set  at  rest  the  question  of 
the  effect  of  plain  8  provisions  giving  a  mortgagor  the  right 
to  sell  or  enjoy  for  his  own  benefit; 4  and  what  further  diffi- 
culties the  later  New  York  authorities  present  relate  more 
to  questions  of  construction  than  to  the  rule  of  law  where 
there  is  no  place  for  construction.5     Thus  Mr.  Justice  Grover 

gagor's     continuing    the    business  Southard  v.  Benner,  72  N.  Y.  424 

indefinitely.     Means  v.  Dowd,  128  Delaware  v.  Ensign,  21  Barb.  85 

U.  S.  273,  following  the  New  York  Brackett  v.  Harvey,  91  N.  Y.  214 

authorities;    Griswold   v.   Sheldon,  Potts  v.  Hart,  99  N.  Y.  168.    In  the 

supra;  Nicholson  v.  Leavitt,  2  Seld.  last  case  it  is  declared:   '  That  such 

510.    It  is  conceded  however  that  a  a  state  of  things  rendered  the  mort- 

provision    giving    the     mortgagor  gage  fraudulent  and  void  as  against 

power   to   sell   for   himself   would  creditors  cannot  be  disputed.' 
establish  fraud.    lb.;  Baum  v.  Bos-         6In  Mittnacht  v.  Kelly,  supra, 

worth,  68  Wis.  196,  31  N.  W.  744;  Parker,  J.  says:    '  The  mortgaging 

Anderson  v.  Patterson,  64  Wis.  557,  the  whole  stock  in  trade,  with  the 

25  N.  W.  541.  increase  and  decrease  thereof,  and  the 

1  Edgell  v.  Hart,  5  Seld.  213.  providing  for  the  continued  pos- 

2  There  seems  to  have  been  a  session  of  the  mortgagor  can  have  no 
doubt  as  to  what  the  provision  other  meaning  than  that  the  mort- 
in  favor  of  the  mortgagor  was.  gagee  shall  all  the  time  retain  a  lien 

3  Fraud  is  not  to  be  lightly  in-  on  the  whole  stock,  by  way  of 
f erred;  the  provision  should  plainly  mortgage,  the  mortgagor  making 
give  to  the  mortgagor  rights  in-  purchases  from  time  to  time  and 
consistent  with  the  nature  of  a  selling  off  in  the  ordinary  manner, 
mortgage,  such  as  the  right  to  use  the  intent  being  not  to  create 
and  enjoy  as  before.  Baldwin  v.  an  absolute  lien  on  any  property, 
Little,  64  Miss.  126,  8  So.  168;  but  a  fluctuating  one,  which  should 
Hisey  v.  Goodwin,  90  Mo.  366,  2  open  to  release  that  which  should 
S.  W.  566;  Robbins  v.  Butcher,  104  be  sold  and  take  in  what  should  be 
N.  Y.  575,  11  N.  E.  272;  Towns-  newly  purchased.  This  is  just  such 
end  v.  Stearns,  32  N.  Y.  214;  post,  p.  an  arrangement  as  was  held  in  Ed- 
303.  gell  v.  Hart  [supra]  to  render  the 

4  Mittnacht  v.  Kelly,  3  Keyes,  mortgage  void  .  .  .  The  law  pro- 
407;  Russell  v.  Winne,  37  N.  Y.  591;  pounded  in  that  case  must  be  held 

/ 
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has  said  that  if  there  is  an  agreement  that  the  mortgagor 
may  sell  and  dispose  of  any  of  the  property  for  himself,  it 
is  '  conclusively  established  that  the  mortgage  was  given  for 
some  purpose  other  than  that  of  securing  a  debt  to  the  mort- 
gagee/ and  that  purpose  is  '  evidently  the  better  to  enable 
the  mortgagor  to  enjoy  the  benefit  thereof  at  the  expense  of 
his  creditors.'  And  the  learned  judge  accordingly  declared 
that  there  was  no  question  of  intention  for  the  jury  in  such  a 
case.1  And  more  recently  the  rule  has  been  reaffirmed  (by 
a  majority  of  the  court)  in  a  case  3  in  which  the  agreement 
was  external  to  the  mortgage.8 

Among  the  authorities  in  other  states  in  which  the  New 
Hampshire  doctrine  is  upheld  may  be  particularly  mentioned 
those  of  Ohio;  one  4  of  which  has  been  widely  quoted.  In  the 
case  referred  to  it  appeared  that  A,  B,  and  C  had  been  part- 
ners in  trade,  that  the  partnership  had  been  dissolved,  and 
that  C  had  assumed  the  debts.  To  secure  A  and  B  against 
responsibility,  C  now  executed  to  them  a  mortgage  of  the 
entire  stock  of  goods  and  such  additions  as  might  be  made; 
the  mortgage  giving  to  him  the  right  to  retain  possession  for 
the  ordinary  purposes  of  barter  and  sale,  until  the  retiring 
partners  should  be  compelled  to  pay  some  of  the  partnership 
debts  or  should  become  fearful  that  they  would  be  called 
upon  to  pay,  when  they  .might  take  possession  and  sell  the 
mortgaged  property.  The  mortgage  was  held  void  on  its 
face,  on  the  ground  taken  in  Virginia,5  that  it  was  in  reality 

applicable  to  this.'    pn  Brackett  v.         2  Southard  v.  Benner,  supra. 
Harvey,  91  N.  Y.  214,  it  was  held,         8  Comp.  however  Adams  v.  Dav- 

as  in  the  cases  above  cited,  that  a  idson,  10  N.  Y.  309,  a  case  of  as- 

reservation    in    the    mortgage    or  signment  of  a  stock  of  goods,  in 

otherwise  allowing  the  mortgagor  which,  after  '  symbolical '  delivery, 

to  sell  for  his  own  benefit  renders  the  assignee  allowed  the  assignor 

the  mortgage  fraudulent,  but  not  so  to  continue  in  possession  and  man- 

of  permission  to  sell  and  acquire  agement  as  before  apparently  for 

other  property,  such  property  to  be  himself. 

held    subject    to    the    mortgage.]         4  Collins  v.  Myers,  16  Ohio,  547. 
1  Russell  v.  Winne,  supra.  *  Ante,  p.  266. 
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no  mortgage  at  all;  it  was  nothing  but  a  reliance  upon  the 
mortgagor's  honesty,  and  in  fact  was  no  security  because 
the  mortgagor  might  at  any  time  defeat  it  by  selling  out 
the  whole  property  at  once.1 

A  few  years  later  a  case  3  much  cited  arose  in  the  same 
state  in  which  the  mortgagor  had  been   allowed,   by  oral 
arrangement,  to  retain  possession  and  sell  the  goods  as  his 
own,  and  the  New  Hampshire  case  8  above  stated  was  followed. 
The  question  of  the  existence  of  a  trust  or  reservation,  where 
none  was  disclosed  on  the  face  of  the  instrument  in  question, 
was  a  question  of  fact,  with  the  presumption  of  its  existence 
if  the  vendor  or  mortgagor  was  left  in  possession;  but  if  the 
trust  or  reservation  was  established,  the  conclusion  was   a 
necessary  one,  that  the  conveyance  was  fraudulent.    More 
fully  stated,  the  rule  was  declared  to  be  this:  A  chattel  mort- 
gage, with  a  power  of  disposition  reserved  to  the  mortgagor, 
is  fraudulent  against  other  creditors;  if  the  power  appears 
on  the  face  of  the  mortgage,  or  is  fairly  to  be  inferred  from 
its  provisions,  the  court  should  so  declare  it,  and  not  submit 
the  question  (of  fraud)  to  the  jury;  and  though  the  power  does 
not  appear  there,  yet  if  it  is  understood  or  agreed  upon  at  the 

1 '  True,'  continued  the  court,  **it  will  of  the  debtor,  and  the  property 
may  furnish  a  more  specific  remedy  is  seized  upon  execution,  the  rights 
for  the  collection  of  the  debt,  but  of  the  mortgagor  fasten  upon  the 
it  is  not  a  specific  and  certain  se-  property  and  take  it  away  from  the 
curity  at  its  inception.  To  hold  execution  creditor.  Then  the  prop- 
such  a  mortgage  valid  would  enable  erty  is  not  held  by  the  mortgage, 
a  debtor  to  do  business  upon  a  capi-  but  by  the  will  of  the  debtor.  .  .  . 
tal  within  the  limits  of  the  mortgage  He  may  dispose  of  the  property,  de- 
debt  at  the  will  of  the  mortgagor,  feat  the  mortgage,  and  put  the 
protected  from  all  claims  of  other  money  in  his  own  pocket;  but  if  he 
creditors.  ...  In  such  a  case  the  refuses  to  pay  a  debt,  and  you 
whole  right  to  dispose  of  the  prop-  seize  the  property  in  execution 
erty  to  pay  a  debt  depends  upon  against  his  will,  the  mortgage 
the  will  of  the  debtor.  ...  If  it  be  steps  in  and  restores  it  to  the 
the  will  of  the  debtor  to  appro-  debtor.' 

priate  the  mortgaged    property  to         2  Freeman  v.  Rawson,  5  Ohio  1. 
pay  the  debt,  it  is  binding  as  against         8Coburn  v.  Pickering,  3  N.  H. 

the  mortgagee;  but  if  it  be  not  the  St.  415,  ante,  p.  268. 
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time  of  the  execution  of  the  mortgage,  the  result  is  the  same; 
in  either  case  '  the  mortgage  is  fraudulent  in  law  irrespective 
of  the  intention  of  the  parties.'  * 

It  will  not  be  necessary  to  state  particularly  the  many  other 
state  authorities  which  have  followed  the  lead  of  New  Hamp- 
shire. For  the  present  purpose  they  contain  nothing  different 
from  what  has  now  been  shown.  Suffice  it  to  say  that  the 
New  Hampshire  doctrine  prevails  more  widely  than  any  other.3 

1  In  the  subsequent  case  of  Har-  237;  Gait  v.  Dibrell,  10  Yerg.  146; 
man  v.  Abbey,  7  Ohio  St.  218,  the  Tennessee  Bank  v.  Ebbert,  9  Heisk. 
same  court  says:  '  The  stipulations  153;  McCrasley  v.  Hasslock,  4  Baxt. 
that  Harman  [the  mortgagee]  1;  Nailer  v.  Young,  7  Lea,  735; 
should  at  all  times  hold  absolute  Phelps  v.  Murray,  2  Tenn.  Ch. 
and  exclusive  possession  against  746  [The  statute  of  1899,  requir- 
persons  other  than  Sanderson  the  ing  a  written  contract  as  evidence 
mortgagor,  and  release  all  claims  of  a  conditional  sale  did  not  alter 
to  the  mortgaged  property  as  soon  the  essential  nature  of  such  a 
as  his  debt  should  be  fully  paid,  contract,  so  as  to  render  valid  a 
could  have  no  effect  to  take  this  conditional  sale  of  goods  to  be  sold 
case  out  of  the  rule  of '  the  Ohio  in  the  ordinary  course  of  trade, 
cases  above  cited.  Such  a  contract  is  invalid  so  far  as 

2  Davis  v.  Ransom,  18  111.  396;  regards  retention  of  title  by  the 
Read  v.  Wilson,  22  111.  377;  Barnet  vendor.  Star  Co.  v.  Nordeman,  118 
v.  Fergus,  51  111.  253;  Simmons  v.  Tenn.  384, 100  S.  W.  93.];  Williams 
Jenkins,  76  111.  479;  Greene-  v.  Evans,  6  Neb.  216;  Hedman  v. 
baum  v.  Wheeler,  90  111.  296;  Dun-  Anderson,  ib.  392;  Harman  v. 
ning  v.  Mead,  ib.  376;  Anderson  v.  Hoskins,  56  Miss.  142;  Joseph  v. 
Patterson,  64  Wis.  557,  25  N.  W.  Levi,  58  Miss.  843;  Baldwin  v. 
641;  Roundy  v.  Converse,  71  Wis.  Flash,  ib.  593;  8.  c.  59  Miss.  61; 
524,  528,  37  N.  W.  811;  Baum  v.  Britton  v.  Criswell,  63  Miss.  394; 
Bosworth,  68  Wis.  196,  31  N.  W.  Hitchler  v.  Citisen's  Bank,  ib.  403; 
744;  Blakeslee  v.  Rossman,  43  Wis.  Murray  v.  McNelay,  86  Ala.  234,  5 
116;  s.  c.  44  Wis.  550;  Brooks  v.  So.  565;  Owens  v.  Hobbie,  82  Ala. 
Wimer,  20  Mo.  503;  Lodge  v.  Sam-  467,  3  So.  145;  Benedict  v.  Renfro, 
uels,  50  Mo.  204;  Weber  v.  Arm-  75  Ala.  121;  City  Bank  v.  Goodrich, 
strong,  70  Mo.'  217;  Hatcher  v.  3  Colo.  139;  Wilson  v.  Voight,  9 
Winters,  71  Mo.  30;  Claphard  v.  Colo.  614,  13  Pac.  726;  Brasher  v. 
Bayard,  4  Minn.  533;  Horton  v.  Christophe,  10  Colo.  284,  15  Pac. 
Williams,  21  Minn.  187;  Stein  v.  503;  Orton  v.  Orton,  7  Oreg.  478 
Munch,  24  Minn.  390  (agreement not  (not  in  the  mortgage);  Jacobs  v. 
in  the  mortgage);  First  National  Ervin,  9  Oreg.  52  (not  in  the  mort- 
Bank  v.  Anderson,  ib.  435;  Bannon  gage).  See  also  Hewson  v.  Tootle, 
v  Bowler,  34  Minn.  416,  26  N.  W.  72  Mo.  632;    De  Wolf  v.  Sprague 
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Manuf.  Co'.,  49  Conn.  282;  Sparks  of  all  the  stock  that  the  mortgagor 
v.  Mack,  31  Ark.  666.  [Wile  v.  heretofore  owned  '  and  which  may 
Butler,  4  Colo.  App.  154,  34  Pac.  be  added  '  is  not  void  on  its  face,  as 
1110  (not  in  the  mortgage);  Selling  it  does  not  necessarily  involve 
v.  Kimmell,  6  D.  C.  213  (clause  selling  and  replacing.  Hewson  v. 
giving  mortgagor  the  right  to  "  use  Tootle,  72  Mo.  632.  See  also  Reeves 
and  enjoy"  the  property);  Swof-  v.  John,  95  Tenn.  434,  32  S.  W.  312. 
ford  v.  Smith-McCora,  1  I.  T.  314,  In  Pabst  Brewing  Co.  v.  Butchart, 
37  S.  W.  103;  Bank  v.  Goodbar,  73  67  Minn.  91,  69  N.  W.  809,  the  pro- 
Miss.  566,  19  So.  204  (not  in  the  vision  was  that  all  surplus  after 
mortgage);  Belknap  v.  Lyell,  89  paying  expenses  and  replenishing 
Miss.  197,  42  So.  799;  Kuh  v.  the  stock  should  be  applied  to  the 
Garvin,  125  Ma  547,  28  S.  W.  847;  debt.  This  mortgage  was  declared 
Leopold  v.  Silverman,  7  Mont.  266,  invalid.  Contra  Ephraim  v.  Kelle- 
16  Pac.  580  (not  in  the  mortgage);  her,  4  Wash.  243,  29  Pac.  985; 
Buckstaff  v.  Snyder,  54  Neb.  538,  Benham  v.  Ham,  5  Wash.  128, 
74  N.  W.  863;  Holmes  v.  Marshall,  31  Pac.  459.  In  Nebraska,  it  has 
78  N.  C.  262  (provision  that  grantor  been  held  that  such  a  mortgage 
shall  continue  business  for  one  is  conclusively  fraudulent  if  the 
year);  Madson  v.  Rutten,  16  N.  D.  mortgagor  is  allowed  to  sell  for 
281,  113  N.  W.  872  (net  proceeds  his  own  benefit,  but  only  presump- 
were  required  to  be  applied  to  the  tively  so  if  the  proceeds  are  re- 
mortgage  debt);  Bank  v.  Cooke,  quired  to  be  applied  to  the  reduo- 
3  Ok.  534,  41  Pac  628  (not  in  the  tion  of  the  indebtedness.  Davis  v. 
mortgage);  Little  Co.  v.  Burnham,  Scott,  22  Neb.  154,  34  N.  W. 
5  Ok.  283,  49  Pac.  66.     Aiken  v.  353.] 

Pascall,  19  Or.  493,  24  Pac.  1039;  To  the  foregoing  must  be  added 
Greeley  v.  Winsor,  1  S.  D.  117,  45  the  Pennsylvania  authorities,  for 
N.  W.  325  (at  least  presumptively  although  it  follows  necessarily  in 
fraudulent);  Bank  v.  Haselton,  15  that  state  that  the  mortgages  under 
Lea  (Tenn.)  216;  Hughes  v.  Ep-  consideration  are  fraudulent  per 
Hug,  93  Va.  424,  25  S.  E.  105;  Wine-  se,  from  the  fact  that  retaining  pos- 
burgh  v.  Schaer,  2  Wash.  Ter.  328,  session  alone  makes  such  a  case 
5  Pac.  299;  Franzke  v.  Hitchon,  105  there  (Milne  v.  Henry,  40  Penn. 
Wis.  11,  80  N.  W.  931.  The  same  St.  352),  still  the  authorities  appear 
principle  applies  to  conditional  sales,  to  be  wider  and  not  to  turn  upon 
at  least  when  such  sales  are  by  possession;  they  make  all  objection- 
statute  classed  as  mortgages.  Lov-  able  trusts  and  reservations  in  favor 
ing  Co.  v.  Johnson,  68  Tex.  273,  4  of  the  grantor  void  as  matter  of  law. 
S.  W.  532  (see  Tex.  Rev.  St.  1895,  Bentz  v.  Rockey,  69  Penn.  St.  71 
§  2547).  The  fact  that  the  mort-  (transfer  by  a  tanner,  insolvent,  of 
gagor  continued  to  dispose  of  all  his  property  to  a  certain  creditor, 
the  goods  for  his  own  benefit  is  not  in  payment  of  his  debt,  with  an 
conclusive  of  fraud,  in  the  absence  understanding  that  the  debtor 
of  evidence  that  there  was  an  agree-  should  have  back  part  of  the  prop- 
onent to  that  effect.  Fisher  v.  Kelly,  erty  for  working  out  his  stock,  de- 
30  Or.  1,  46  Pac.  146.    A  mortgage  clared  void  as  to  other  creditors); 
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To  the  long  catalogue  of  decisions  by  the  state  courts  must 
be  added  the  authority  of  the  Supreme  Court  of  the  United 

Kepner  v.  Burkhart,  5  Barr,  478  Among  the  decisions  cited  from 

(transfer    of    property  by    debtor  the  state  courts  as  favoring  the  New 

to  creditor,  with  undertaking  by  the  Hampshire  rule  the  following  may  be 

latter  to  pay  the  debts  of  the  former  mentioned:    Bishop  v.  Warner,  19 

within  six  years);    Peters  v.  Light,  Conn.  460;    Lewis  v.  McCabe,  49 

76  Penn.  St.  289  (assignment  for  Conn.  141;    Foster  t>.  Woodfin,  11 

creditors  generally,  the  assignees  to  Ired.  339;  Hardy  v.  Skinner,  9  Ired. 

carry  on  the  business  during  the  191;    Hardy  v.  Simpson,  13  Ired. 

pleasure  of  the  creditors).    See  also  132;   Cheatham  v.  Hawkins,  76  N. 

Connelly  v.  Walker,  45  Penn.  St  Car*.   335;    s.  c.  80  N.  Car.   161; 

449.  Holmes  v.  Marshall,  78  N.  Car.  262; 

In  Pierce,  Mortgages  of  Merchan-  Boone  v.  Hardie,  83  N.  Car.  470; 

dise,  §  68,  the  decisions  of  the  va-  Sparks  v.  Mack,  31  Ark.  666.    The 

rious  federal   courts  to  the  same  North  Carolina  cases  differ  from  the 

effect  are  reviewed  or  noticed;   and  New  Hampshire  only  in  requiring 

in  §§  79  et  seq.  the  state  authori-  the  facts  on  the  face  of  the  deed  to 

ties  which  favor  the  New  Hamp-  be  very  strong.    Indeed  that  is  true 

shire  doctrine  are  considered,  em-  also  of  the  Massachusetts  doctrine, 

bracing  cases  in  Connecticut,  North  as  will  appear  later;  but  the  North 

Carolina,  Arkansas,  and  Nebraska.  Carolina  cases  go  farther  than  those 

To  this  list  Texas  is  to  be  added,  by  of   Massachusetts.     See  Cheatham 

direct  statute.     Gen.   Laws   1879,  v.  Hawkins,  80  N.  Car.  at  p.  164. 

c.  53,  §  17;    R.  S.  §  2548.    For  the  In  this  case  the  court  says:    '  To 

Alabama  law,  which  in  some  cases  leave  a  stock  of  goods,  after  they 

is  the  same,  see  Commercial  Bank  have  been  conveyed  by  mortgage, 

-».  Brewer,  71  Ala.  574.  in  the  debtor's  possession  and  sub- 

The   following   are    the   federal  ject  to  his  exclusive  control  and  dis- 

-decisions  referred  to  by  Mr.  Pierce:  position  as  if  they  were  his  own, 

Smith  v.  McLean,  10  Nat.  Bank  Keg.  while  they  are  at  the  same  time 

260;  In  re  Forbes,  5  Bias.  510;   In  placed  beyond  the  reach  of  execu- 

re  Bloom,  17  N.  B.  R.  425;  McLean  tion,  is  itself  a  fraud;    because  it 

v.  Lafayette  Bank,  3  McLean,  587,  does  secure  ease  and  exemption  to 

623;   Bowen  v.  Clark,  1  Biss.  128;  the  debtor  and  obstructs  the  cred- 

In  re  Kahley,  2  Biss.  383;    In  re  itor's  remedial  process,  for  the  en- 

Cantrell,  6  Ben.  482;  In  re  Morrill,  2  forcement  of  his  debt,  against  the 

Sawy.  356;   In  re  Burrows,  7  Biss.  property.'      See  also  Moore  v.  Hia- 

526;  Smith  v.  Ely  10  N.  B.  R.  553;  nant,  89  N.  Car.  455.     Some  other 

Catlin  v.  Currier,  1  Sawy.  7;   In  re  courts  follow  the  New  Hampshire 

Kirkbride,  5  Dill.  116;    Crooks  v.  doctrine  in  part.     See  Johnson  v. 

Stuart,  2  McCr.  13;    In  re  Manly,  Thweatt,  18  Ala.  741;    Gregory  v. 

2  Bond,  261;  In  re  Perrin,  7  N.  B.  R.  Wilson,  8    Neb.     373;   Williams  v. 

283;   Smith  v.  Kenney,  1  Mackey,  Evans,  6   Neb.   216;  post,   p.  302, 

12;  Fox  v.  Davidson,  ib.  102.  note. 
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States.1  The  subject  was  most  carefully  considered  in  the 
case  first  cited;  though  the  question  turned  of  necessity  upon 
local  law.  The  decision  therefore  could  have  no  binding  ef- 
fect except  as  touching  the  local  law;  *  and  it  is  significant 
of  our  system  of  federative  government  that  an  inferior  fed- 
eral court  may  refuse,  and  one  has  refused,  to  accept  the  law 
as  laid  down  for  another  jurisdiction  by  the  court  of  last 
resort.8 

The  case  in  the  federal  Supreme  Court  should  be  stated, 
for  it  brings  into  the  question  facts  not  noticed  in  the  cases 
thus  far  stated.  The  case  turned  upon  the  law  of  Indiana. 
The  statutes  of  that  state,  like  those  of  other  states,  permit 
the  mortgagor  of  goods  to  retain  possession  if  the  deed  is  re- 
corded.4 The  mortgage  in  question,  which  was  upon  a  stock 
of  goods  in  trade,  contained  a  provision  that  until  default  the 
mortgagors  should  remain  in  possession  and  sell  the  goods 
as  before,  supplying  the  place  of  those  sold  with  other  goods, 
upon  which  the  mortgage  lien  was  at  once  to  attach.     The 

1  Robinson  v.  Elliott,  22  Wall,  for  the  sales.  Further  see  Morris  v. 
513;  Bank  v.  Hunt,  11  Wall.  391;  Stern,  80  Ind.  227;  Lockwood  v. 
Means  v.  Dowd,  128  U.  S.  273.  Harding,  79  Ind.  129;   McLaughlin 

2  Indeed  it  seems  that  the  courts  v.  Ward,  77  Ind.  383;  Fisher  v. 
of  the  state  (Indiana)  whose  law  Syphers,  109  Ind.  514,  10  N.  £. 
was   under   consideration   did   not  306. 

fully  accept  the  decision  of  the  3  Brett  v.  Carter,  2  Lowell,  458. 
Supreme  Court  of  the  United  States;  4  The  material  part  of  the  statute 
and  statute  has  now  settled  the  of  Indiana  reads  thus:  '  No  assign- 
matter  according  to  the  Massa-  ment  of  goods  by  way  of  mortgage 
chusetts  doctrine.  Robinson  v.  shall  be  valid  against  any  other 
Elliott  was  at  first  expressly  fol-  person  than  the  parties  thereto, 
lowed.  Mobley  v.  Letts,  61  Ind.  11;  where  such  goods  are  not  delivered 
Davenport  v.  Foulke,  68  Ind.  382.  to  the  mortgagee  or  assignee  and 
But  see  Louthain  v.  Miller,  85  Ind.  retained  by  him,  unless  such  as- 
161 ;  McFadden  v.  Hopkins,  81  Ind.  signment  or  mortgage  shall  be  ac- 
459.  Mobley  v.  Letts  was  over-  knowledged  .  .  .  and  recorded  .  .  . 
ruled  in  McFadden  v.  Fritz,  90  Ind.  within  ten  days  after  the  execution 
590,  under  statute  providing  that  a  thereof.'  Rev.  of  1876,  c.  122,  §  10. 
mortgage  shall  not  be  void  on  its  face  [See  Burns  Ann.  St.  §  7472.  Un- 
for  failing  to  require  the  mortgagor,  changed  so  far  as  regards  its  appli- 
when  given  possession,  to  account  cation  to  the  above  case.] 
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court  held  that  the  only  effect  of  the  statute  was  to  substi- 
tute recording  for  change  of  possession;  it  did  not  have  the 
effect  to  make  prima  facie  valid  a  transaction  which  before 
the  statute  would  have  been  fraudulent; 1  and  the  mortgage 
was  pronounced  fraudulent  upon  its  face.  The  court  drew 
the  distinction  clearly  between  the  effect  of  merely  retaining 
possession  and  retaining  possession  with  a  power  of  disposal 
for  the  benefit  of  the  mortgagor.  The  latter,  it  was  declared, 
was  inconsistent  with  the  nature  of  a  mortgage;  it  was  no 
protection  to  the  mortgagee;  it  presented  a  shield  for  a  dis- 
honest debtor.3 

This  brings  us  to  the  Massachusetts  doctrine.  In  a  lead- 
ing case  8  a  trader,  it  appeared,  had  mortgaged  his  stock  in 
trade  by  an  instrument  which  provided  that  until  condition 
broken  the  mortgagor  might  retain  in  his  possession  and  use 
all  the  mortgaged  property  without  hindrance  or  interruption 
from  the  mortgagee.  An  oral  agreement  was  also  entered 
into  by  the  parties  at  the  same  time  that  the  mortgagor  might 
sell  and  dispose  of  the  mortgaged  property  and  apply  the  pro- 
ceeds to  his  own  use,  upon  the  undertaking  that  if  he  should 
make  large  sales  he  would  make  good  the  place  of  what  was 
sold  by  other  property.  It  was  held,  not  that  this  established 
of  itself  the  intent  of  the  statute  of  Elizabeth,  but  that  it  con- 
stituted only  a  badge  or  presumptive  evidence  of  fraud,  and 
so  was  explainable. 

Shortly  afterwards,  in  trover  4  for  a  stock  of  goods  claimed 

1  See  also  Singer  v.  Sheldon,  56  Thacher,  87  Ala.  458,  6  So.  366. 
Iowa,  354,  9  N.  W.  298.  But  Alabama  law  differs  in  some 

2  Quaere  under  this  rule,  in  regard  particulars,  as  has  been  said  already, 
to  the  effect  of  a  provision  for  tern-  from  the  law  laid  down  by  the  Su~ 
porary  possession  and  use,  subject  preme  Court  of  the  United  States, 
to  the  exercise  at  any  moment  of  The  only  danger  from  the  right  of 
the  right  of  the  assignee  or  trustee  to  temporary  enjoyment  is  that  it  may 
take  the  property,  or  to  foreclose  be  a  cover  for  fraud;  it  should  be 
the  mortgage.  That  would  not  regarded  with  suspicion  at  all  events, 
avoid  the  transaction  according  s  Briggs  v.  Parkman,  2  Met.  258. 
to  Alabama  law.    Globe  Ins.  Co.  v.        *  Jones  v.  Huggeford,  3  Met.  515. 
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under  a  mortgage,  against  a  deputy  sheriff  who  had  attached 
them  on  a  writ  by  a  creditor  of  the  mortgagor,  it  appeared 
that  the  mortgage  provided  that  the  mortgagor  might  sell 
and  dispose  of  the  property  provided  he  purchased  and  kept 
in  the  store  other  goods  of  like  value  and  applied  the  sales 
thereof  to  the  payment  of  the  mortgage  debt.  It  was  decided 
that  this  did  not  show  a  case  of  fraud  per  se.  The  court 
declared  the  rule  of  law  to  be  that,  wherever  the  terms  and 
stipulations  of  a  contract  were  by  possibility  compatible  with 
good  faith,1  and  had  on  their  face  the  elements  of  a  legal  con- 
tract, the  question  of  fraudulent  intent  was  a  matter  to  be 
submitted  to  the  jury;  and  this  was  such  a  case.3 

The  Massachusetts  doctrine  has  had  a  considerable  follow- 
ing.    In  Maine  it  is  fully  accepted.     In  a  case  s  of  the  year 

1See  Cheatham  v.  Hawkins,  76  third  exception  of  the  defendants 

N.  C.  335.  was  to  the  refusal  of  the  court  to 

2  The  validity  of  provisions  in  rule  that  the  plaintiff's  mortgage 

favor  of  the  mortgagor's  continuing  was   void   because  it  contained  a 

his  business  as  before  in  these  cases  power  to  the  mortgagor  to  sell  the 

is  again  tacitly  assumed  in  Barnard  goods  in  the  regular  course  of  trade, 

v.  Eaton,  2  Cush.  294,   303,   304.  This  is  not  now  an  open  question 

Shaw,  C.  J.:   '  Another  objection  to  in   this   commonwealth,   it   having 

the  plaintiff's  title  is,  that  by  the  been  repeatedly  held  that  such  a 

terms  of  the  mortgage  the  mort-  power  given  to  the  mortgagor  does 

gagor   retained   possession  with  a  not   per   se   avoid    the   mortgage, 

power  to  sell,  and  that  he  did  in  but  is  at  most  only  evidence  of  a 

fact  sell,  by  putting  in  the  mort-  fraudulent  purpose,  to  be  submitted 

gaged  property,  soon  after  the  mort-  to  the  jury.'     Fletcher  v.  Powers, 

gage,  as  his  share  towards  the  stock  131  Mass.  333.    See  also  Brett  v. 

of  a  partnership  entered  into  by  Carter,  2  Low.  459;   Oriental  Bank 

him  with  T.    This  at  most  can  be  v.  Haskins,  3  Met.  332.    [It  is  not 

regarded  as  the  sale  of  an  undivided  to  be  supposed  that  the  provision 

part;     but   we   think   it   was   not  is  effective  to  extend  the  mortgage 

a  sale  in  the  ordinary  course  of  to  after  acquired  property.     Such 

business,  where  a  retail  trader  mort-  a  clause  is  a  mere  executory  agree- 

gages  his  stock  with  an  intent  to  ment,  and  the  mortgagee  acquires 

carry  on  and  not  suspend  his  busi-  no  lien  unless  he  takes  possession  of 

ness,  as  in  the  case  of  Briggs  v.  such  property  or  takes  a  new  mort- 

Parkman,  2  Met.  258,  and  that  the  gage.     Barnard   v.   Eaton,   supra; 

sale   was  not   within  the  power.'  Codman  v.  Freeman,  3  Cush.  306; 

More  recently,  in  a  like  case,  the  Chesley  v.  Josselyn,  7  Gray  489.] 
court  by  Morton,  J.   said:    '  The         *  Googins  v.  Gilmore,  47  Maine,  9. 
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1859  there  had  been  a  mortgage  of  a  stock  of  goods,  with  a 
provision  that  the  mortgagor  should  remain  in  possession 
without  denial  or  interruption  by  the  mortgagee  for  the  period 
of  one  year,  and  an  understanding  that  the  mortgagor  might 
go  on  as  before  in  selling  the  goods.  The  court  held  that 
this  was  a  case  to  be  submitted  to  the  jury,  on  the  intent,  in 
accordance  with  the  uniform  current  of  the  authorities  in 
Maine. 

In  Iowa,  where  the  Massachusetts  doctrine  also  prevails,  the 
direction  of  the  authorities  was  set  by  a  case  *  in  which  the 
court  took  a  remarkable  view  of  the  statute  allowing  a  mort- 
gage of  chattels  with  possession  in  the  mortgagor  to  stand 
against  other  creditors  if  the  mortgage  was  recorded.  Under 
such  a  statute  the  court  thought  it '  most  difficult  to  conceive 
how  the  retention  of  possession  by  the  mortgagor  could  ever, 
under  any  circumstances,  be  regarded  a  fraud  in  law.'  Whether 
this  ground  would  still  be  considered  tenable  or  not  is  not 
clear;  though  it  has  been  enforced  to  the  extent  of  affirming 
that  the  statute,  having  given  to  the  mortgagor  a  right  of 
possession,  must  have  intended  to  give  to  him  also  a  reason- 
able use  of  the  property,  where  that  is  not  necessarily  con- 
sumed in  the  use.3 

In  a  Michigan  case  8  a  mortgaged  stock  of  goods  was  left  in 
the  hands  of  the  mortgagor,  with  power  to  sell  in  the  usual 
course  of  business  for  cash  or  on  credit;  and  it  appeared  that 
the  mortgagor  had  continued  to  sell,  applying  the  proceeds  in 
the  purchase  of  other  goods,  in  the  support  of  himself,  and  in 
paying  debts  other  than  that  secured  by  the  mortgage,  all 
without  objection  from  the  mortgagee.  The  court  held  that 
this  did  not  show,  as  matter  of  law,  that  the  mortgage  was 

!Torbert   v.   Hayden,  11   Iowa,  Etheridge,  63  Iowa,  543;    Jaffray 

435.  v.  Greenbaum,  64  Iowa,  492;  Meyer 

2  Hughes  v.  Cory,  20  Iowa,  39$.  v.   Gage,  65   Iowa,  606;   Meyer   v. 

There  was  no  agreement  for  account-  Evans,  66  Iowa,  179. 
ing  in  this  case.   See  further  Clark  v.         s  Oliver     v.     Eaton,    7     Mich. 

Hyman,   55  Iowa,   14;    Sperry  v.  108. 
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fraudulent;  the  question  of  fraud  was  for  the  jury,  by  statute.1 
The  case  could  be  taken  from  the  jury  only  when  the  provi- 
sions  in  favor  of  the  debtor  were  illegal  and  not  to  be  recon- 
ciled '  on  any  possible  hypothesis  with  an  honest  or  legal 
intent.1  a 

In  a  similar  contemporaneous  case s  in  the  same  state  the 
court,  adhering  to  the  rule,  distinguished  the  case  from  an 
assignment  for  the  benefit  of  creditors.  The  rules  applying 
to  assignments,  it  was  said,  required  an  unreserved  surrender 
of  property,  with  no  resulting  benefits,  until  the  debts  were 
all  paid;  an  assignment  could  not  otherwise  be  reconciled 
with  fairness.  As  for  other  cases,  the  law  did  not  impose 
any  specific  duty  concerning  the  provisions  to  be  made.  Af- 
terwards however  a  different  ground,  intended  perhaps  as 
additional,  was  taken;  it  was  now  declared  that  by  the  law 
of  Michigan  mortgaged  chattels  did  not  cease  to  belong  to 
the  mortgagor  until  steps  had  been  taken  to  put  an  end  to 
his  rights.  The  mortgage  was  a  mere  security  to  the  mort- 
gagee, not  a  transfer  of  title;  that  is  to  say,  the  common  law 
doctrine,  that  a  mortgage  is  a  conditional  sale,  passing  a  title 
subject  to  a  defeasance,  did  not  prevail  in  Michigan.4  Hence 
it  could  not  be  fraudulent  for  the  mortgagor  to  exercise  the 
ownership  which  by  the  law  itself  was  still  his. 

A  later  case  *  shows  that  it  was  not  meant  to  suggest  that 
the  mortgage  would  be  good,  where  nothing  really  accrued  to 
the  mortgagee  except  a  right  on  defraud  to  make  the  lien 
available  for  the  debt.     In  the  case  referred  to  the  mortgage 


1  See  the  effectual  answer  to  this 
by  Denio,  J.  in  Edgell  v.  Hart,  9 
N.  Y.  213;  infra,  p.  295,  note. 
The  statute  of  Michigan  k  the  same 
as  that  of  New  York. 

3  Of  oourae  there  may  be  external 
evidence  of  fraud  in  such  cases. 
King  v.  Hubbel,  42  Mich.  597,  4 
N.  W.  440. 


9  Gay  v.  Bidwell,  7  Mich.  519. 

4  The  same  is  true  in  other 
states,  in  virtue  of  statutes  like 
that  relating  to  mortgages  of  land 
in  New  York;  as  to  which  latter 
see  Kortright  v.  Gady,  21  N.  Y. 
343;  Caruthers  v.  Humphrey,  12 
Mich.  270. 

»  Wingler  v.  Sibley,  35  Mich.  231. 
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contained  a  provision  that  the  mortgagor  '  shall  be  allowed 
to  continue  the  sale  of  goods  from  said  store  as  though  this 
instrument  was  not  made.'  But  the  mortgagees  were  to 
have  the  right  to  take  possession  at  their  pleasure;  and  to  the 
suggestion  that  the  mortgagees  had  nothing  by  the  mort- 
gage the  court  answered  by  referring  to  this  right.1  The 
Massachusetts  doctrine  requires  that  the  provision  in  ques- 
tion shall  not  be  wholly  inconsistent  with  the  nature  of  a 
mortgage.3 

It  will  not  be  necessary  to  present  any  more  of  the  cases  in 
the  state  courts  which  have  followed  or  favored  the  lead  of 
Massachusetts;  nothing  new  will  be  found  in  the  rest.3  Two 
cases  in  the  federal  courts  should  however  be  noticed.  One 
of  them,  decided  by  Mr.  Justice  Story  in  1843,  in  equity,  has 
been  much  cited.4  A  mortgage  had  been  made,  to  run  for 
four  years,  upon  a  factory,  its  tools  and  implements,  and  the 
stock  in  trade,  with  a  provision  that  the  mortgagors  should 
hold  and  enjoy  the  premises  and  take  the  rents  and  profits 
for  their  own  use  and  benefit.     Bankruptcy  followed  after 

1  Campbell,  J.:  'It  would  be  of  the  authorities  take  an  inter- 
absurd  to  suppose  it  was  intended  mediate  view.  See  especially  Tick- 
no  rights- should  accrue  to  the  mort-  ner  v.  Wiswall,  9  Ala.  305;  Johnson 
gagees,  who  were  expressly  allowed  v.  Thewatt,  18  Ala.  741;  Constan- 
to  take  possession  at  their  pleasure.'  tine  v.  Twelves,  29  Ala.  607;  Rey- 
For  other  Michigan  cases  see  Leland  nolds  i>.  Welch,  47  Ala.  200;  Com- 
v.  Collver,  34  Mich.  418;  American  mercial  Bank  v.  Brewer,  71  Ala.  574; 
Cigar  Co.  v.  Foster,  36  Mich.  368;  Pierce,  Mortgages  of  Merchandise, 
Cadwell  *.  Pray,  41  Mich.  307,  2  §§  101-106.  [Whitson  v.  Griffis, 
N.  W.  52.  39  Kan.  211,  17  Pac.  801;  Peabody 

3  See  Robbins  v.  Parker,  3  Met.  v.  Landon,  61  Vt.  318,  17  Atl.  781.] 

117,  120:   '  The  conduct  of  the  par-  In  Georgia  such  mortgages  are  made 

ties  is  inconsistent  with  the  object  good   by   statute.     Code  of   1895, 

of  a  mortgage,  which  is  to  secure  §2723;   Goodrich  v.   Williams,   50 

the  creditor.'  Ga.  425;  Pierce,  §  111.    [Such  reten- 

8  Lister  v.  Simpson,  38  N.  J.  Eq.  tion  of  possession   may,   however, 

438;  Turner  v.  Killian,  12  Neb.  580,  with  other  circumstances,  establish 

12  N.  W.  101  (by  statute);  Frank-  a  case* of  fraud.    Pool  v.  Gramling, 

houser    v.    Ellett,    22    Kans.    127;  88  Ga.  653,  16  S.  E.  52.] 
Cameron  v.  Marvin,  26  Kans.  612;         4  Mitchell  v.  Winslow,  2  Story, 

Ross  v.  Wilson,  7  Bush,  29.     Some  630,  (Circuit  Court  for  Maine). 
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two  years  and  a  half,  and  the  assignee  claimed  the  property 
against  the  mortgagee,  who  had  finally  taken  possession; 
but  the  court  upheld  the  mortgage.  It  was  considered  that 
the  power  of  sale  in  favor  of  the  mortgagor  was  not  incon- 
sistent with  the  nature  of  a  mortgage,  because  new  goods 
might  take  the  place  of  those  sold,  and  to  these  the  mort- 
gage would  in  equity  attach.1  Further  the  registration  of 
the  mortgage  was  notice  to  the  other  creditors  of  the  entire 
transaction.3 

The  other  *  of  the  two  cases  was  decided  in  the  year  1875 
and  has  already  been  referred  to  as  rejecting  the  rule  laid 
down  by  the  Supreme  Court  of  the  United  States  for  another 
jurisdiction.  In  this  case  a  mortgage  of  a  stock  of  stationery 
in  trade  to  be  supplied,  and  supplied  accordingly,  by  the  mort- 
gagee, had  been  executed;  and  by  arrangement  the  mortgagor 
was  allowed  to  continue  the  business  for  himself  as  before,  in 
the  usual  course.  It  was  held  in  a  bill  in  equity  by  an  as- 
signee in  bankruptcy,  that  the  mortgage  was  valid  against 
other  creditors.  The  view  taken  by  the  court  was  that  the 
mortgage  could  be  pronounced  void  only  upon  the  footing  of 
'  constructive  or  artificial  fraud/  of  which  frauds  there  were 
now  but  two  by  the  law  of  England;  these  two  were,  first, 
those  made  such  by  statute,  and  secondly,  those  in  which  the 
act  was  necessarily  a  fraud  upon  creditors.  A  conveyance  for 
present  value,  it  was  the  understanding  of  the  court, '  is  never 
a  fraud  in  law  on  the  face  of  the  deed.' 

It  was  further  considered  that  the  registration  law  had 
done  away  with  the  old  mischiefs  resulting  from  retaining 
possession  and  disposal;  and  it  was  still  further  deemed  to  be 
plain  that  the  rule  contended  for  by  the  plaintiff  would  virtu- 

1  This  point  was  considered  at  sort  invalid  as  to  creditors,  if  they 

length.  have  full  notice,  or  may  have  full 

3 '  I   am   not   aware/   said    the  notice  of  it  by  the  exercise  of  rea- 

learned  judge,  '  of  any  policy  of  the  sonable  diligence.' 

law,   or  of  any  principle  of  law,  8  Brett  v.  Carter,   2   Low.   458 

which  makes  any  conveyance  of  this  (Dist.  Court  of  Mass.). 
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ally  prevent  a  trader  from  mortgaging  his  stock  at  any  time 
for  any  useful  purpose;  '  for  if  he  cannot  sell  in  the  ordinary 
course  of  trade,  or  only  as  the  trustee  and  agent  of  the  mort- 
gagee, he  might  as  well  give  possession  to  the  mortgagee  at 
once  and  go  out  of  business/  The  fact  was  also  dwelt  upon 
that  the  whole  original  stock  was  supplied  by  the  mortgagee, 
and  that  there  was  no  suggestion  of  any  actual  intent  to 
defraud. 

No  successful  attempt  has  been  made  to  show  that  the  Mas- 
sachusetts doctrine  conforms  to  general  law..  What  appears  to 
have  been  taken  as  the  chief  ground  of  support  for  it  is  the 
rule  which  prevails  in  most  of  the  states,  and  in  England,  that 
retaining  possession  after  sale  is  not  accounted  as  establishing, 
in  itself,  a  fraudulent  intent.  The  answer  to  that  is,  that  pos- 
session with  a  power  of  disposal  is  much  more  than  posses- 
sion; and  if  possession  alone  may  make  a  presumptive  case, 
possession  with  power  of  disposal  for  the  debtor  may  well 
make  an  absolute  case.1  But  it  is  said  by  the  Iowa  court  that 
statute  has  given  to  the  mortgagor  of  chattels  an  actual  right 
to  retain  possession,  and  that  that  implies  a  right  of  '  reason- 
able use  '  of  the  property.3  But  the  question  remains,  what  is 
meant  by  '  reasonable  use.'  Does  '  reasonable  use '  imply  the 
right  on  the  part  of  the  debtor  to  take  from  other  creditors 
what  is  subject  to  their  claims,  and  what  they  have  not  agreed 
that  he  should  take?  More  specifically  does  '  reasonable  use ' 
imply  that  the  debtor  may  sell  the  property  for  himself,  and 
so  practically  revoke  the  mortgage  in  part  or  in  whole?3 
Reasonable  use  cannot  mean  unlawful  use.  It  should  seem 
that  the  term  was  entirely  satisfied  by  the  debtor's  having  the 

1In  Briggs  v.  Parkman,  2  Met.  Hawkins,   76   N.   Car.   335;    s.   c. 

258,  the  case  is  disposed  of  by  saying  80  N.  Car.  161,  to  the  same  effect, 
that  the  power  of  sale  may  make  a         2  Ante,  p.  282. 
stronger     presumption     than     the         s  A  right  to  '  retain  the  use  *  of 

provision  for  possession;    '  but  that  goods  '  cannot  be  tortured  into  a 

is  a  difference  only  in  the  weight  of  power  of  sale.'    Williams  v.  Evans, 

evidence.'     See  also  Cheatham   v.  6  Neb.  216,  219. 
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place,  with  the  salary,  wages,  or  emoluments  growing  out  of 
it.1  His  possession  is  not  an  empty  one  where  he  is  acting 
for  the  mortgagee;  no  mortgage  would  ever  be  made  with  an 
agreement  for  accounting  to  the  mortgagee  if  possession  were 
only  a  burden. 

It  is  declared  by  the  Michigan  court  that  statute  has  wholly 
changed  the  Mature  of  chattel  mortgages;  that  they  are  no 
longer  conditional  sales;  that  the  ownership  now  remains 
in  the  mortgagor.3  And  from  this  the  conclusion  is  drawn 
that  it  cannot  be  fraudulent  as  matter  of  law  for  the  mort- 
gagor to  deal  with  his  own.  This  is  the  most  serious  argu- 
ment that  has  been  made  in  support  of  the  Massachusetts 
doctrine,  or  rather  of  the  Massachusetts  doctrine  as  modified 
by  statutes  changing  the  nature  of  mortgages.  The  argu- 
ment applies  chiefly  however  to  cases  of  the  sale  of  goods  in 
traffic,  to  be  replaced  with  others  which  are  to  fall  within 
the  mortgage.  But  it  is  pertinent  to  observe,  with  the  Ohio 
court,3  that  the  goods  to  take  the  place  of  those  sold  may  not 
be  forthcoming;  '  and  if  we  look  to  experience  in  all  cases 
-where  a  trader  has  felt  bound  to  mortgage  his  whole  stock,  it 
is  not  the  usual  result '  that  they  will  be.  There  is  then  no 
certainty,  when  the  mortgage  is  made,  —  the  time  when  the '  in- 
tent '  of  the  law  is  looked  for,  —  that  the  lien  will  have  anything 
to  operate  upon.     A  mortgage  lien  should  be  a  certainty. 

It  may  be  thought  however  that  the  fact  that  new  goods 
are  supplied  '  purges '  any  fraudulent  intent;  what  was  un- 
certain having  now  been  made  certain.  This  however  is  as 
far  as  the  argument  concerning  the  modified  nature  of  a 
mortgage  can  go.  Even  under  the  laws  of  Michigan  the 
mortgage  creates  a  lien;  and  that  lien  should  be  preserved. 
A  sale  of  things  not  to  be  replenished  would  destroy  the 
lien;  and  a  mortgage,  or  an  arrangement  out  of  the  mort- 

1  Weber  v.  Armstrong,  70  Mo.         2  Ante,  p.  282. 
217,  overruling  Lodge  v.  Samuel,  50        *  Collins  v.  Myers,  16  Ohio,  547. 
Mo.  204. 
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gage,  which  would  permit  that  would  show  that  the  instru- 
ment was  not  to  answer  its  purpose.  Some  other  purpose 
must  have  been  in  view;  the  reasonable  interpretation  of 
which  is,  that  the  transaction  was  intended  to  hinder  other 
creditors.  Whether  that  was  the  actual  intention  or  not  should 
be  immaterial,  since  it  is  the  reasonable  interpretation  to  put 
upon  such  a  transaction. 

To  pass  on  from  the  state  authorities  to  the  two  federal 
cases  above  mentioned,  it  is  said  in  the  first l  of  them  that  a 
power  of  sale  in  the  mortgagor  for  his  own  benefit  is  not  in- 
consistent with  the  nature  of  a  mortgage  because  other  goods 
may  be  put  in  the  place  of  those  sold.  Now  it  may  be  re- 
marked that  this  would  be  equally  true  of  a  power  of  sale 
in  a  mortgage  of  any  kind  of  goods;  and  it  seems  to  be  a 
legitimate  conclusion,  that  if  such  a  mortgage  is  valid  in 
regard  to  goods  in  trade  it  is  valid  in  regard  to  goods  gener- 
ally. But  passing  over  this  suggestion,  it  is  to  be  observed 
that  there  is  a  certain  confusion  in  saying  that  the  power  of 
sale  is  consistent  with  the  mortgage.  So  it  may  be  between 
the  parties;  but  is  it  consistent  with  the  nature  of  a  mort- 
gage, towards  other  creditors?  Can  the  non-favored  credi- 
tors be  expected  to  stand  aside  and  see  the  estate  eaten  into 
by  the  mortgagor  with  the  help  of  the  mortgagee,  and  then 
see  the  mortgagee  take  the  rest? 

The  suggestion  that  new  goods  may  be  put  in  the  place  of 
those  sold  appears  to  rest  upon  an  idea  that  such  replenishing 
of  the  stock,  when  it  takes  place,  has  the  effect  of  annulling 
or  purging  any  wrong  in  the  original  transaction,  or  at  least 
of  making  a  sort  of  stand-off  as  if  no  sale  had  been  made. 
To  this  several  answers  may  be  given:' — 

1.  Assuming  that  the  fraud  may  be  purged,2  this  act  of  re- 

1  Mitchell  v.  Winslow,  2  Story,  wards  '  anyways  salve  and  amend 
630.  the  matter.'    Stone  v.  Grubham,  2 

2  Coke  says  of  fraud  in  the  be-  Bulstr.  225.  And  so  it  is  held  of 
ginning,    that   nothing   will   after-  this   particular   kind    of    case,    in 
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plenishing  is  not  a  purging,  for  it  is  only  part  of  a  scheme 
which  keeps  the  debtor  in  the  enjoyment  of  goods  which 
ought  to  go,  and  do  not  go,  to  the  payment  of  his  debts.  The 
mortgagee  should,  in  justice  to  other  creditors,  be  paid  by 
the  sales;  that  is,  the  benefits  which  have  gone  to  the  debtor 
alone  should  have  gone  to  the  payment  of  the  mortgage  so 
that  they  might  not  be  lost  to  the  other  creditors.  And  that 
loss,  it  is  to  be  remembered,  is  due  to  the  meditated  scheme 
of  the  debtor  and  the  mortgagee. 

2.  Again  assuming  that  a  mortgage  may  be  executed  so 
as  to  cover,  between  the  parties,  after-acquired  property, 
serious  difficulty  arises  when  it  comes  to  claims  of  other 
creditors.  The  case  involves  the  right  of  the  mortgagor  to 
continue  the  business  at  pleasure,  so  long  as  he  pays  the 
interest  on  the  mortgage  debt.  He  may  continue  the  busi- 
ness indefinitely,  keeping  the  other  creditors  at  arm's  length, 
under  protection  of  the  mortgage.  These  creditors  are  no 
better  off  than  if  there  were  to  be  no  replenishing;  if  the 
mortgage  is  valid,  they  cannot  touch  the  new  goods.  '  The 
whole  right  to  dispose  of  the  property  to  pay  a  debt  depends 
upon  the  will  of  the  debtor; '  should  he  choose  to  appropriate 
the  property  to  the  payment  of  a  debt,  the  mortgagee  will  be 
bound;  if  he  choose  not  to  do  so,  his  rights  under  the  mort- 
gage, fastening  upon  the  new  goods  as  well  as  upon  the 
original,  enable  him  to  turn  away  any  attaching  creditors.1 

The  suggestion  in  the   case  under  consideration  that  the 

mortgage  was  notice  of  the  transaction  has  not  much  force, 

for  the  question  is  whether  the  transaction  of  which  notice 

is  given  is  lawful.     If  it  was  unlawful,  notice  of  the  fact  is  of 

no  avail;  and  it  is  apprehended  that  the  position  taken  by 

Blakelee  v.  Roesman,  43  Wis.  116;  3  Met.  322;  Read  v.  Wilson,  22  HI. 

s.  c.  44  Wis.  550,  in  Delaware  v.  377;  Brown  v.  Webb,  20  Ohio,  389. 

Ensign,  21  Barb.  85,  and  in  Jan-  See  chapter  16. 

vrin  v.  Fogg,  49  N.  H.  340.   See  also        1  Collins  v.  Myers,  16  Ohio,  547, 

Weller  v.  Wayland,  17  Johns.  102.  ante,  p.  274. 

But  see  Oriental  Bank  v.  Haskins, 
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the  Supreme  Court  of  the  United  States  and  by  other  courts, 
that  due  registration  does  not  make  lawful  what  before,  apart 
from  want  of  delivery,  was  unlawful  is  incontestable.  The 
registration  law  in  regard  to  chattel  mortgages  does  what 
delivery  of  a  deed  conveying  land  under  modern  statutes 
does;  it  obviates  the  necessity  of  a  delivery  of  the  property. 
So  far  as  want  of  delivery  of  chattels  sold  or  mortgaged  was 
capable  of  being  treated  as  fraudulent,  the  law  was  changed; 
but  there  is  nothing  to  indicate  that  more  was  intended. 
These  questions  of  the  mortgage  of  goods  in  trade,  which 
have  chiefly  called  attention  to  the  matter,  had  not  yet  be- 
come common;  they  had  no  part,  it  is  safe  to  believe,  in  the 
legislation  touching  registration.  That  legislation  was  not 
in  the  interest  of  traffic,  but  arose  out  of  those  common  trans- 
actions in  which  the  very  property  which  is  the  subject  of 
the  mortgage  continues  under  it,  —  the  mortgage  of  horses, 
cattle,  household  furniture  and  the  like.  If  such  a  thing  as 
mortgages  of  chattels  in  traffic  had  been  contemplated,  it  is 
not  reasonable  to  suppose  that  lawyers  with  whom  a  chattel 
mortgage  was  a  conditional  sale  would  not  have  made  the 
extraordinary  case  plain  on  the  face  of  the  statute.  The 
very  suggestion  of  mortgaging  goods  in  trade  has  always 
been  enough  to  raise  a  controversy;  and  that  the  lawyers 
who  framed  the  registration  law  intended  to  settle  such  a 
controversy*  without  mentioning  it  is  beyond  belief. 

In  the  second  '  of  the  federal  cases  it  is  said  that  the  case 
under  consideration  is  one  of  '  constructive  or  artificial  fraud/ 
where  the  personal  intention  was  pure.  This  is  an  error 
which  courts  are  apt  to  fall  into  in  accepting  the  Massachu- 
setts doctrine.3     The  '  intent '  of  the  statute  is  taken  literally, 

1  Brett  v.  Carter,  2  Low.  468,  fallen  into  it.  In  Jones  v.  Hugge- 
ante,  p.  285.  ford,  3  Met.  515,  the  court  says: 

2  It  is  not  however  a  necessary  '  On  looking  at  the  present  convey- 
result  of  the  Massachusetts  doctrine,  ance  [mortgage  of  a  stock  of  goods, 
as  will  be  seen;  and  yet  the  Massa-  with  power  of  sale  thereafter  by 
chusetts    court    itself    has    almost  and  for  the  mortgagor],  although  it 
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that  is,  in  the  popular  sense,  while  as  we  have  seen  it  is  clear 
from  other  classes  of  cases,  in  no  wise  peculiar,  that  it  has 
acquired,  and  probably  always  was  taken  to  have,  a  technical 
meaning.  The  question  is  not  of  any  personal  intent,  but 
whether  the  debtor  has  done  certain  things  obnoxious  to 
law;  if  he  has  done  them,  the  intent  of  the  statute  is  estab- 
lished, whatever  the  actual  motive.  The  intent  follows  from 
the  necessary  effect  of  the  act.1  If  the  act  of  the  debtor 
amounts  to  what  in  the  average  man  would  be  an  endeavor 
to  alter  or  impair  the  rights  of  creditors  by  any  wrongful 
proceeding,  there  is  fraud;  and  that  fraud  is  actual;  it  is  the 
fraud  of  the  statute,  not '  constructive  or  artificial  fraud/ 

Indeed  so  persuasive  has  been  the  literal  meaning  of  the 
term  in  question,  that  courts  which  have  rightly  decided  the 
question  under  consideration  have  sometimes  thought  it  neces- 
sary to  give  warning  that  they  do  not  decide  the  case  upon 
the  ground  of  fraud  but  upon  the  ground  that  what  purports 
to  be  a  mortgage  is  no  mortgage; 2  whereas  that  fact  es- 
tablishes the  intent,  as  a  technical  term  of  the  law,  in  the 
strongest  way  possible.  The  average  man  who  had  done  such 
a  thing  would  have  intended  to  defeat  the  complaining  cred- 

is  found  to  be  somewhat  unusual  goods    mortgaged,    being    satisfied 

in  its  provisions,  and  to  contain  that    the   goods   remaining   would 

stipulations    that    might    be    very  probably  furnish  an  adequate  se- 

convenient  to  enable  the  vendor  to  curity  for  the  debt.' 

exercise  all  the  rights  of  ownership  It  is  enough  to  say  that  this  is 

in  the  articles  conveyed  under  color  not   adjudication.     The  Massachu- 

of    apparent    legal    title    in    an-  setts  doctrine,  of  itself,  differs  only 

other  .  .  .  ;  yet  it  might  also  well  in  degree  from  that  of  New  Hamp- 

be  that  parties  might  enter  into  shire.    See  post,  pp.  296,  297. 

such  a  contract  with  no  other  than  *  Harman  v.  Hoskins,  56  Miss, 

the  honest  purpose  of  securing  a  142;     Cheatham    v.    Hawkins,    80 

creditor.      Suppose    the    stock    of  N.  Car.  161 ;   Babcock  v.  Eckler,  24 

goods  .  .  .  mortgaged     much     to  N.  Y.  623;    Freeman  v.  Pope,  L.  R. 

exceed  in  value  the  amount  of  the  5  Ch.  538;    ante,  p.  80.     Further 

debt   for  which   security  was   re-  see  chapter  15. 

quired;  the  party  taking  much  se-  2  Collins  v.  Myers,  16  Ohio,  547, 

curity  might  be  willing  to  consent  ante,  p.  239,  note;   Peters  v.  Light, 

to  the  disposition  «f  a  part  of  the  76  Penn.  St.  289. 
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itors.  This  view  has  obtained  in  England  over  certain  cases 
ever  since  the  bankruptcy  law  of  the  time  of  James  the  First 
was  passed,  declaring  void  conveyances  by  insolvent  persons 
whereby  the  property  is  left  in  the  '  order  and  disposition '  of 
the  debtor.1 

Another  suggestion  taken  in  the  same  (federal)  case  ap- 
pears to  be  drawn  from  public  policy;  the  requirements  of 
trade,  in  this  view,  make  it  necessary  to  uphold  mortgages  of 

1 10  Jac.  1,  c.  19,  §  11.    The  Eng-  but  properly  it  was  one  of  right  of 

lish  cases  however  do  not   dwell  property  reserved.     The  strict  rule 

at  all  upon,  or  speak  very  clearly  of  fraud  was  laid  down.     Generally 

to,   the  question  of  mortgages  of  speaking,     trusts    or    reservations 

goods  in  trade,  except  in  cases  of  in  favor  of  the  debtor  avoid  the 

bankruptcy,  and  there  the  statute  transaction  in  England,  as  fraudu- 

of    course    governs.      Apart    from  lent    in    law.      Ex    parte    Games, 

bankruptcy  laws  the  cases,  though  supra,  Thesiger,  L.  J.;    French  v. 

not  expressly  in  point,  favor  or  take  French,  5  De  G.  M.  &  G.  95 ;  Neale  v. 

for  granted  the  validity  of  these  Day,  28  L.  J.  Ch.  45;   Spencer  v. 

mortgages.     See  Holroyd  v.  Mar-  Slater,  4  Q.  B.  D.   13.     See  also 

shall,  10  H.  L.  Cas.  191  (in  this  case  Alton  v.  Harrison,  L.  R.  4  Ch.  622; 

there   was   an   accounting   to   the  Ex  parte  Chaplin,  26  Ch.  D.  319, 

mortgagee);    Ex  parte  Games,   12  C.    A.,    general    assignment    with 

Ch.  D.  314,  C.  A.  (here  the  mort-  secret   reservation.     See   also    Ed- 

gagee   took   possession   before   the  wards  v.  Harben,  2  T.  R.  596. 
other    creditors    intervened);     Ex         Clearly  if  the  transaction  is  a 

parte  Symmons,  14  Ch.  D.  693  C.  A.  cloak  to  enable  the  mortgagor  to 

(possession    taken   as   in   the   last  retain  benefits,  the  mortgage  even 

case);    Ex  parte  Bayly,  15  Ch.  D.  in  England  would  be  invalid.    Ex 

223,  C.  A.  (same) ;  Ex  parte  Alland,  parte  Games,  supra,  Thesiger,  L.  J. 

16  Ch.  D.  505,  C.  A.;    Ex  parte  So  that  the  difference,  so  far  as 

Popplewell,   21   Ch.   D.  73,  C.  A.  there  is  any,  between  the  represen- 

(under  Bills  of  Sale  Act) ;  Ex  parte  tative  American  rule  and  the  Eng- 

Bolland,    ib.    543,    C.    A.    (same),  lish   is  a   matter   of  construction 

National  Bank  v.  Hampson,  5  Q.  B;  only;  the  English  rule  construing  a 

D.  177  (purchase  for  value);  Walker  provision  that  the  mortgager  may 

v.  Clay,  42  L.  T.  N.  S.  369;   s.  c.  retain  possession  and  continue  the 

49  L.  J.  C.  P.  660  (purchase  for  business  as  not  making  a  case  of 

value);     Taylor    v.    McKeand,    5  intent  in  the  mortgagor  to  appro- 

C.   P.   D.   358    (same);     Payne   v.  priate  the  benefit  of  profits  to  him- 

Fern,  6  Q.  B.  D.  620  (same).  Among  self  to  the  defeat  or  delay  of  his 

the  earlier  English  cases  see  Ed-  creditors.      See    the    language    of 

wards  v.  Harben,  2  T.  R.  596,  a  James,  L.  J.  in  Ex  parte  Games, 

leading  authority,  commonly  con-  But    such    a    construction    seems 

sidered  as  being  a  case  of  possession,  forced. 
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this  kind.  But  the  demands  of  public  policy  must  be  very 
clear  before  they  should  be  allowed  to  prevail  over  general 
doctrines  of  the  law;  and  it  can  hardly  be  said  that  this 
matter  of  mortgages  of  goods  in  trade  makes  such  a  case, 
when  most  of  the  courts  of  the  country,  followed  by  legisla- 
tion in  some  of  the  states,  have  pronounced  against  the  Massa- 
chusetts doctrine.  Until  there  shall  have  been  a  sufficient 
demand  for  a  change  of  the  law  in  such  states,  it  must  be 
safe  to  infer  that  the  doctrine  which  most  comports  with  es- 
tablished law,  i.  e.  the  rule  of  juristic  reason,  works  well,  and 
that  it  is  not  necessary  to  make  the  exception.1 

It  may  be  said 'that  what  is  given  to  or  reserved  by  the 
mortgagor  (virtually  the  profits  of  the  business)  would  still 
be  subject  to  the  claims  of  the  other  creditors.  An  answer 
to  that  might  be  that  such  a  view  of  the  case  would  be  to 
treat  the  mortgage  as  valid  for  one  purpose  and  invalid  for 
another,  and  that  if  valid  at  all  it  should  be  valid  entirely,  for 
the  benefits  conferred  upon  the  mortgagor  as  well  as  for  the 
mortgagee.  The  mortgage  is  intended,  in  part,  to  give  those 
benefits  to  the  debtor;  but  that  makes  the  fraudulent  intent 
of  the  statute,  whether  the  other  creditors  can  reach  them  or 
not.  Aside  from  that  answer,  how  are  the  non-assenting 
creditors  to  find  the  benefits  received  by  the  debtor  if  he 
should  choose  to  keep  them  out  of  their  way?  The  mortgage 
is  a  perfect  shield.  The  other  creditors  cannot  get  the  bene- 
fits before  they  are  received,  for  that  would  put  an  end  to  the 
mortgage;  and  as  soon  as  they  are  received  they  are  kept  on 

1  One  is  not  driven  into  a  difficult  mortgage,  the  mortgage  should  not 

place  by  accepting  the  suggestion  in  be  made;   and  if  that  implies  that 

Brett  v.  Carter,  supra,  that  a  person  some  one  must  not  go  into,  or  must 

who   finds   it   really   necessary   to  go  out  of,  trade,  the  cause  of  hon- 

mortgage    his    entire   property    in  esty  will  not  be  made  to  suffer  and 

trade  had  better  go  out  of  business,  the  particular  individual  will  only 

or,  as  in  that  case,  not  go  into  it.  be  compelled  to  turn  his  attention 

If  mortgaged  property  is  not  to  be  to  what  he  can  properly  do. 
devoted   to   the   purposes   of   the 
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the  person,  or  are  consumed,  or  are  spirited  away.  The  cred- 
itors  are  necessarily  delayed;  they  cannot  take  the  goods 
themselves  because  of  the  mortgage;  they  cannot  take  the 
profits  until  they  can  show  that  there  are  profits;  they  cannot 
take  the  proceeds  of  the  sales,  for  those  are  to  go  to  the  pur- 
chase of  new  stock  for  the  mortgage  lien  to  fasten  upon. 

If  the  use  of  the  goods  for  the  debtor  had  not  been  reserved 
or  given,  other  creditors  could  have  proceded  at  once  against 
the  property,  subject  to  the  mortgage,  and  had  it  sold  out; 
or  they  could  have  secured  it  to  proper  purposes,  after  mak- 
ing a  levy  upon  it  subject  to  the  mortgage,  by  a  bill  to  fore- 
close their  lien  and  redeem  from  the  mortgage.1  That  could 
not  be  done  if  the  mortgage,  with  the  stipulations  or  arrange- 
ments in  favor  of  the  debtor,  should  be  allowed  to  stand. 

More  than  that,  when  the  contest  between  the  mortgagee 
and  the  other  creditors  arises,  it  appears  that  what  should 
have  been  used  for  the  payment  of  the  debt  preferred  has  not 
been  used  for  the  purpose.  The  favored  creditor  has  not  been 
paid,  and  still  calls  for  payment  out  of  the  property  mort- 
gaged, notwithstanding  fault  of  his  own  which  has  prejudiced 
other  creditors.  That  is  to  say,  he  has, allowed  the  debtor  to 
have  to  his  own  benefit  part 3  of  the  property  within  the  lien, 

1See  Hefner  v.  New  York  Life  bill   in   such  case  being   in  effect 

Ins.  Co.,  123  U.  S.  463,  where  Gray,  both  a  bill  to  foreclose  the  second 

J.  says  of  subsequent  lien-holders:  mortgage  and  a  bill  to  redeem  from 

'  To  a  bill  in  equity  to  foreclose  a  the  first  mortgage.1 
second  mortgage,  although  the  first         3  It  is  not  necessary   that  the 

mortgagee  is  not  a  usual  or  neces-  debtor  should  be  able  to  sell  the 

sary  party  when  the  decree  sought  whole    property    for  his  own  use, 

and    rendered    is    subject    to    his  to  make  a  case  of  fraudulent  intent; 

mortgage,  yet,   at   least   when  he  if  he  can  sell  or  dispose  of  any  of  it 

holds  the  legal  title,  and  his  debt  is  for  his  own  benefit,  that  is  enough, 

due    and    payable,    he    may,    and  Russell  v.  Winne,  37  N.  Y.  591. 

when  the  property  is  ordered  to  be  In   Missouri   however   the   courts, 

sold  free  of  all  incumbrances,  must  though  following  generally  the  New 

be,  made  a  party;  and  if  he  is,  and  Hampshire  doctrine,  apply  it  only 

the  bill  contains  sufficient  allega-  to  such  goods  as  fall   under  the 

tions,  he  is  barred  by  the  decree,  the  power  of  sale,  and  not  necessarily 
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when  that  might  conceivably  have  been  enough  to  pay  the 
debt,  and  yet  requires  the  other  creditors  to  stay  their  hand 
until  he  can  make  good  his  claim  out  of  what  is  left.  All 
this  was  in  contemplation  when  the  mortgage  was  executed, 
for  it  is  the  natural  effect  of  the  terjms  of  the  mortgage. 
The  intent  of  the  statute,  which  means  nothing  more  than 
endeavor,  according  to  the  conduct  of  the  average  man,  to 
alter  or  impair  the  rights  of  other  creditors,  has  been 
established.1 

The  New  Hampshire  doctrine,  it  should  be  remarked,  is  not 
affected  by  a  provision  of  statute  that '  the  question  of  fraudu- 
lent intent  in  all  cases '  of  the  statute  '  shall  be  deemed  a 
question  of  fact  and  not  of  law.3  That  provision  is  well  held 
to  apply  to  cases,  and  to  those  only,  in  which  the  law  itself 

r 

has  not  fixed  the  inference  to  be  drawn  from  the  facts  proved. 
Where  the  objectionable  trust  or  reservation  appears  plainly 
upon  the  face  of  a  written  instrument,  or  where  the  same  is 
otherwise  established,  it  would  be  strange  that  the  verdict 
of  a  jury  should  be  taken  when,  if  it  contradicted  the  mean- 
ing of  the  facts,  the  court  would  feel  bound  to  set  it  aside.8 
And  this  is  true,  though  the  language  of  the  instrument  is 
such  as  to  require  construction  as  well  as  where  it  speaks  in 
direct  terms,  if  on  the  construction  the  trust  or  reservation 
is  found.4 

to  the  whole  mortgage.    Donnell  v.  conveyances,  not  to  mortgages  and 

Byera,    69    Mo.    468;     State    t>.  the   like.     Contra   in   some   other 

D'Oench,  31  Mo.  453.  states,  as  in  Minnesota.     In  many 

1 '  Such  a  transaction  is  neces-  states  there  is  no  such '  statutory 

earily  fraudulent.     It  hinders  and  provision  at  all. 

delays  other  creditors,  without  se-  sIn   Ehreeman   v.   Roberts,   68 

curing  the  application  of  the  prop-  Penn.  St.  308,  it  is  said  that  fraud  in 

erty  or  its  avails  to  the  payment  of  fact  is  for  the  jury  however  plain  the 

the  mortgage  debt.1     Allen,  J.  in  case.    That  is  very  well  if  the  jury 

Southard  v.  Benner,  72  N.  Y.  424.  are  rightly  instructed  as  to  what 

*  Ante,  p.  25.     In  some  states,  constitutes  fraud. 

as  in  New  York  and  in  Michigan,  4Mittnacht  v.  Kelly,   3  Keyes, 

this  provision  applies  only  to  the  407.   In  Edgell  v.  Hart,  9  N.  Y.  213, 

general  statutes  against  fraudulent  Demo,  J.  says  (of  a  mortgage  of  a 
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But  the  Massachusetts  doctrine  itself  is  not  inconsistent 
with  what  we  understand  to  be  the  sound  view  of  fraud,  for 
it  is  not  in  reality  a  doctrine  of  fraud  at  all;  it  is  a  mat- 
ter, in  accordance  with  what  has  been  stated  in  a  previous 
chapter,1  of  rights.  It  is  harmful  indeed,  as  »we  conceive, 
to  submit  to  a  jury  the  question  of  intent  when  a  trust  or 
a  reservation  of  an  objectionable  nature  on  its  face  is  proved; 
the  trust  or  reservation  should  establish  the  intent.  But  that 
is  only  a  question  of  the  extent  of  creditors'  rights  in  Massa- 
chusetts; when  those  rights  are  actually  transgressed,  the 
result  is  the  same  as  in  New  Hampshire  or  New  York,  —  the 
intent  of  the  statute  is  made  out.  The  Massachusetts  doc- 
trine does  not  require  the  courts  to  hold  that  the  intent  of 
the  statute  is  a  personal  intent  of  the  debtor.  To  such  a  posi- 
tion no  court  should  allow  itself  to  be  driven  by  any  rule 
of  law  yet  declared.  What  difference  can  it  make  with  the 
rights  of  other  men  whether  their  debtor  actually  designed  to 
defraud  them  in  the  particular  transaction?  Such  a  fact 
might  be  material  in  a  proceeding  to  punish  the  debtor,  since 

stock  of  goods,  by  which  the  mort-  left  to  the  jury.  The  doubt,  if  there 
gagor  was  to  continue  in  possession,  be  one,  is  whether  the  law  tolerates 
but  forbidden  to  sell  on  credit) : '  The  such  an  assignment  where  the  rights 
inhibition  to  sell  on  credit  ...  by  of  creditors  are  concerned.  There 
a  necessary  implication  authorized  was  no  traversable  question  either 
B  to  sell  the  goods  for  cash,  and  all  respecting  the  intention  of  the 
the  circumstances  connected  with  parties.  The  law  adjudges  that  they 
the  transaction,  as  well  as  the  ad-  intended  what  the  writing  expresses; 
mission  in  the  pleadings,  show  that  and  it  would  be  incompetent  for 
the  intention  of  the  instrument  either  party  to  show,  if  possessed 
was  that  B  should  continue  to  retail  of  the  most  persuasive  evidence, 
the  mortgaged  property  and  to  re-  that  they  designed  the  instrument 
oeive  the  proceeds  to  his  own  use.'  to  have  a  different  operation  from 
As  to  the  other  point:  '  The  ap-  the  one  the  law  assigns  to  it.  .  .  . 
pellants'  counsel  strenuously  con-  If  by  law  it  was  void  as  against 
tends  that  inasmuch  as  the  statute  creditors,  the  court  would  be 
has  declared  that  the  question  of  obliged  to  set  aside  a  verdict  affect- 
fraudulent  intent  shall  be  deemed  ing  its  validity/  See  ante,  p.  282. 
a  question  of  fact  ...  the  effect  *  Ante,  pp.  261-263;  post,  chap, 
of  the  mortgage  should  have  been  16. 
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harm  is  more  likely  to  happen  when  it  is  intended  than  when 
it  is  not.1  The  question  here  is  one  of  rights  only;  if  the 
debtor  has  done  something  impairing  the  rights  of  his  credi- 
itors,  the  case  is  within  the  condemnation  of  the  statute, 
though  personal  intention  is  not  shown. 

The  Massachusetts  doctrine  requires  the  jury  to  find  the 
intent  of  the  statute  in  these  cases,  not  the  motive  which  gov- 
erned the  debtor.  The  judge  may  not  be  able  to  declare  in 
absolute  terms  the  line  which  divides  the  rights  of  the  credi- 
tors from  those  of  their  debtor;  he  may  be  able  to  declare 
it  only  as  a  presumption,  subject  to  a  qualification  which  he 
leaves  to  the  jury.  In  other  words  he  asks  the  jury  to  find 
the  line  if  evidence  is  given  against  the  presumption.  If 
evidence  is  not  given  to  explain  the  facts,3  or  if  the  evidence 
given  does  not  satisfactorily  explain  the  facts,  the  line  of  the 
creditors1  rights  has  been  crossed  by  the  debtor,  and  the  in- 
tent of  the  statute  is  made  out.  So  it  is  too  wherever  the 
line  may  be;  the  true  question  always  is,  What  has  the 
debtor  a  right  by  law  to  do?  The  objection  to  the  Massa- 
chusetts rule  is  that  the  rights  of  creditors  are  abridged  and 
that  they  are  not  defined  with  certainty,  not  that  it  involves 
necessarily  any  peculiar  conception  of  the  meaning  of  fraud. 

This  last  statement  is  shown  by  cases  which  the  Massachu- 
setts court  speaks  of  as  of  an  '  obviously  illegal  character  and 
purpose.'  Such  cases  are  not  merely  evidence  of  an  intent, 
they  establish  the  intent;  *  and  a  contemporaneous  example 

1See    ante,    p.    120,    note    1,  court  to  pronounce  them  fraudu- 

Holmes,  J.  lent  in  law  and  wholly  ineffectual. 

*  And  mere  motive  is  not  explana-  Dewey,  J.  in  Jones  v.  Huggeford,  3 

tion  of  them.    Ante,  pp.  83,  note  Met.  515.     So  in  North  Carolina, 

1,  84,  note  1.  where   the     rule   is   only   a   little 

* '  Gases  may  present  themselves  stronger   than   that   of  Massachu- 

where  the  form  of  the  conveyance  setts.    Boone  v.  Hardie,  80  N.  Car. 

and   the   stipulations  of  the  con-  470,  474;  Cheatham  v.  Hawkins,  80 

trading  parties   are   of   such   ob-  N.  Car.  161,  164.    So  in  Michigan, 

viously  illegal  character  and  pur-  it  seems.    Oliver  v.  Eaton,  7  Mich. 

pose  that  it  may  be  the  duty  of  the  108,  ante,  p.  282. 
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appears,1  though  it  is  not  quite  satisfactory,  for  the  court  was 
sitting  as  judge  of  fact  as  well  as  of  law.3  A  debtor  had  mortr- 
gaged  '  all  the  hay,  grain,  and  produce  standing '  on  his  farm, 
and,  according  to  understanding,  had  retained  possession  and 
use  of  the  same  as  if  no  mortgage  had  been  made.  Other 
creditors  now  attached,  and  their  attachment  was  sustained, 
in  replevin  by  the  mortgagee.  The  court,  laying  down  ap- 
parently a  rule  of  law  and  not  a  mere  inference  of  fact,  said 
that  articles  consumable  in  the  use  might  be  mortgaged  with- 
out any  imputation  of  fraud,  provided  they  were  not  to  be 
used  and  might  be  kept  without  damage  until  the  debt  was 
due.  But  if  they  could  not  so  be  kept,  '  or  if  they  were  mort- 
gaged under  an  agreement  or  understanding  that  they  may 
be  used  and  consumed  by  the  mortgagor  .  .  .  the  transaction 
must  be  considered  as  collusive  and  fraudulent  against  credi- 
tors. No  other  reasonable  inference '  could  be  made.  This 
language,  it  should  seem,  would  require  an  instruction  to  a 
jury  to  find  the  mortgage  void  in  such  a  case;  and  so  the 
decision  appears  to  have  been  understood.8 

1  Robbing  v.  Parker,  3  Met.  117.  the  finding  that  the  intent  of  both 

3  Examples    from    the    case    of  parties  to  the  assignment  was  to 

assignments    for    creditors    are    at  hinder,    delay,    and   defraud   cred- 

hand,   clear  and  pointed.     Harris  itors  of  the  company.' 
v.  Sumner,  2  Pick.  129;    Piatt  v.         *In  Hughes  v.  Cory,  20  Iowa, 

Brown,  16  Pick.  553;    Nostrand  v.  399,  following  the  general  Massa- 

Atwood,   19   Pick.   281,    285,   286;  chusetts  doctrine,  Dillon,  J.  for  the 

as  to  reservations  for  the  debtor,  court  said  that  it  followed  from  the 

see  infra,  p.  299,  note.     See  also  statutes  giving  the  mortgagor  the 

Clark  v.  Jones   5  Allen,  379,  where  right  of  possession  that  he  might 

the  court  says:    '  If  the  premises  reasonably  use  the  property  where 

were  conveyed  to  Mrs.  W.  ...  to  it  was  not  necessarily  consumed  in 

defraud  creditors,  and  the  convey-  the  use/    See  also  Sommerville  v. 

ance  was  made  in  secret  trust  for  Horton,  4  Yerg.  541;    Simpson  v. 

his  own  use  and  benefit,  the  proceeds  Mitchell,  8  Yerg.  416;    Ticknor  v. 

of  the  land  may  be  followed/  etc.  Wiswall,  9  Ala.  305,  309;    Wiley  r. 

So  in  Bernard  v.  Barney  Myroleum  Knight,  27  Ala.  336;  Farmers'  Bank 

Co.  147  Mass.  356,  359,  the  court  v.  Douglas,  11  Smedes  &  M.  469. 
speaks  of  the  evidence  as  author-         This,    as    a    matter   of   juristic 

izing,  '  if  it  did  not  in  law  require,  reasoning,  leads  directly  to  the  New 
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This  admission,  taken  with  the  rule  that  the  trust  or  res- 
ervation in  the  mortgage  raises  a  presumption  of  fraud,1  and 
that  a  reservation  for  the  debtor  in  an  assignment  for  all  his 
creditors  establishes  fraud,3  may  fairly  be  taken,  notwith- 
standing some  wavering,8  to  show  that  the  courts  of  Massachu- 
setts do  not  hold  that  a  personal  intent  in  the  debtor  must  be 
found.  The  presumption,  which  is  itself  a  rule  of  law  and 
a  definition,  is  not  founded  upon  any  idea  of  the  kind,  but 
upon  the  idea  that  in  the  ordinary  course  of  things  such 
transactions  are  contrary  to  fair  conduct  towards  other  credi- 
tors. The  presumption  could  not  be  met,  it  seems,  by  any 
offer,  unsupported  by  other  evidence,  of  testimony  by  the 

Hampshire  rule,  for  all  the  mort-  would  be  strong  presumptive  evi- 
gaged  chattels  may  disappear  under  dence  of  fraud,  and  for  aught  that 
the  power  of  user  and  Bale;  and  appears  that  would  be  conclusive/ 
what  matters  it  whether  they  are  a  Harris  v.  Sumner,  2  Pick.  129. 
eaten  up,  used  up,  or  sold  and  not  Putnam,  J.  at  p.  133:  '  It  has  been 
replaced?  contended  that  it  should  have  been 
1  See  Briggs  v.  Parkman,  2  Met.  left  to  the  jury  to  decide  upon  the 
258,  in  which  at  p.  264,  the  court,  whole  matter  whether  the  convey- 
after  saying  that  retaining  posses-  ance  were  fraudulent  or  not.  But 
fiion  was  only  presumptive  evidence  where  the  defect  is  apparent  upon 
of  fraud,  says  by  way  of  adjudica-  the  deed  itself  the  effect  of  it  be- 
tion:  '  But  we  consider  the  agree-  comes  a  question  of  law.  It  would 
ment  as  to  the  mortgagor's  continu-  be  worse  than  useless  to  submit  it 
ing  in  possession  of  the  goods  mort-  to  the  jury  to  say,  upon  such  evi- 
gaged,  after  the  mortgage,  and  the  dence,  whether  it  should  be  void 
permission  to  sell  a  part  of  the  against  creditors  or  not,  when,  if 
property,  and  to  apply  the  proceeds  they  should  happen  to  decide 
to  the  mortgagor's  own  use,  as  against  the  legal  effect  of  the  instru- 
evidence  of  the  same  character,  ment,  it  would  be  the  duty  of  the 
and  as  tending  to  raise  the  same  court  to  set  aside  the  verdict.' 
presumption;  the  one  part  of  the  Murray  v.  Riggs,  15  Johns.  588, 
agreement  may  raise  a  stronger  Thompson,  C.  J.  cited.  Harris  v. 
presumption  of  fraud  than  the  Sumner  was  followed  in  Piatt  v. 
other;  but  this  is  a  difference  only  Brown,  16  Pick.  553.  See  also 
in  the  weight  of  evidence.'  And  Nostrand  v.  Atwood,  19  Pick.  281, 
on  the  following  page  the  court  285,  286.  It  has  never  been 
says  that '  if  in  the  case  of  an  abso  doubted. 

lute  conveyance,  the  vendor  should        s  See  the  language  quoted  from 

by  the  agreement  be  allowed  there-  Jones  v.  Huggeford,  ante,  p.  290, 

after  to  sell  part,  for  himself,  there  note. 
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debtor  that  be  did  not  intend  to  defraud.  It  could  be  ex- 
plained away  only  by  external  facts,  not  by  motives.1  Indeed 
if  the  test  of  liability  may  be  found  in  external  facts,  for  the 
purpose  of  a  positive  declaration  of  law  by  the  judge,  it  must 
be  external  for  the  purposes  of  the  jury.  Or  conversely  if 
there  is  no  question  of  personal  intent  in  a  case  to  be  decided 
by  the  judge  as  matter  of  law,  there  is  no  question  of  personal 
intent  in  any  case  of  the  kind; 2  for  the  statute  makes  no 
double  aspect  of  the  intent,  —  the  intent  is  a  unit. 

1  Ante,     pp.     83,    note    1,     84,  does  not  so  appear,  there  is  at  most 

note  1.  only  a  prima  facie  presumption  of 

3  The  language  of  the  Supreme  intent;    in  other  cases  it  is  an  or- 

Court  of  North  Carolina,  in  Gregory  dinary  question  of  fact,  under  the 

v.  Perkins,  4  Dev.  50,  53,  is  pertinent  limitation    laid    down    supra    by 

in  regard  to  cases  which  must  go  Ruffin,  C.  J.  See  Hardy  v.  Simpson, 

to  a  jury.     '  It  is  not  held/  said  supra;    Hardy  t?.  Skinner,  9  Ired. 

Ruffin,  C.  J.  'that  the  jury  shall  191;   Cheatham  v.  Hawkins,  76  N. 

give  to  those  intents,  or  to  a  de-  Car.   335;    8.   c.  80  N.  Car.   161; 

lusive  credit,  such  effect  as  to  them  Holmes  v.  Marshall,  78  N.  Car.  262; 

may   in    each    case    seem   proper.  Brown  v.  Mitchell,  102  N.  Car.  347, 

That  the  law  declares;   and  the  se-  368,  369,  9  S.  E.  702. 

curity    of    the    creditors    depends  When  the  case  must  go  to  the 

upon  the  fixed  principles  of  the  law,  jury   on    the   question    of   intent, 

and  not  on  the  uncertain  judgment  they  should  be  instructed  to  look 

of   jurors    as    to    what   is   covin.'  to  the  ordinary,  reasonable  import 

The  learned  Chief  Justice  said  that  of   the  facts  as  decisive.       They 

fraud  was  a  '  word  expressive  of  a  should  be  asked  whether  the  facts 

legal  idea,  and  admits  of  a  legal  defi-  would  import  intent  to  hinder,  de- 

nition;    and  therefore  is  correctly  lay ,  or  defraud  in  the  conduct  of 

stated,  as  a  general  proposition,  to  transactions  of  ordinary  men;  or, 

be  matter  of  law.'    So  in  Foster  v.  what  amounts  to  the  same  thing, 

Woodfin,   11   Ired.   339.     See  also  whether  the  debtor  knew  or  had 

Hardy  v.    Simpson   13   Ired.   132,  reasonable  ground  (i.  e.  the  ground 

139,  (  what  constitutes  fraud  is  a  of  a  reasonable  man)  to  know  that 

question  of  law.'     Doe  d.  Otley  v.  his  act  would  have  the  effect  to 

Manning,    9    East,    59,    64,    Lord  hinder,  delay,  or  defraud  his  cred- 

Ellenborough.  itore,  —  not   whether   he   intended 

The    language  is  pertinent  be-  to  hinder  or  defraud  them.    That  is 

cause  in  North  Carolina  the  ques-  the  true  question  indeed  whether 

tion  of  intent  is  treated  as  a  ques-  the  decision  rests  with  the  judge 

tion  of  fact  unless  the  intent  ap-  or  with  the  jury;  except  in  cases  of 

pears  very  plainly  on  the  face  of  preference,  where  it  makes  no  differ- 

the  instrument;    where  the  intent  ence  that  there  is  an  actual  inten- 
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Thus  fpr  the  subject  has  been  treated  as  though  there 
were  no  difference  between  cases  in  which  the  objectionable 
feature  appears  upon  the  face  of  the  instrument  of  transfer 
and  cases  in  which  it  is  made  to  appear  by  external  evidence. 
Most  of  the  authorities  indeed  treat  the  two  cases  as  stand- 
ing upon  the  same  footing,  where  the  trust  or  reservation, 
not  appearing  on  the  instrument,  is  shown  to  be  contem- 
poraneous with  it.1  And  rightly,  if  the  rule  that  such 
arrangements  are  fraudulent  in  themselves  is  sound;  for 
the  rule  could  be  evaded  in  every  case  upon  such  a 
distinction.  And  in  principle  whether  a  fact  is  lawfully 
established  in  one  way  or  in  another  cannot  affect  its  intrinsic 
value. 

Some  of  the  courts  however  make  that  distinction,  perhaps 
upon  the  ground  that  the  rule  which  declares  the  trust  or 
reservation  in  any  case  conclusive  of  a  fraudulent  intent 
is  a  very  stern  rule,  too  stern  to  be  applied  to  cases  not 
already  adjudicated  as  within  it.  And  so  we  find  some 
courts,  which  had  already  held  that  the  existence  of  the  trust 
or  reservation  on  the  face  of  an  instrument  of  transfer 
established    the    intent,    afterwards  holding    that    the    rule 

tion    to    defraud    other    creditors.  24  Minn.  390;  Blakeslee  v.  Rossman, 

Ante,  p.  73;  chapter  19,  §  I.    The  43  Wis.  116;  Anderson  v.  Patterson, 

matter  is  well  put,  with  the  dis-  64  Wis.  557,  25  N.  W.  541;  Gibson 

tinction  in  regard  to  preference,  in  v.   Love,   4   Fla.    217;     Barnet   v. 

Blum  v.  McBride,  69  Texas,  60,  63,  Fergus,  51  111.  253;  Orton  v.  Orton, 

Stayton,  J.  7  Oreg.  478;    Jacobs  v.  Erwin,  9 

1  See  Coburn  v.  Pickering,  3  N.  H.  Oreg.  52.     [McDonald  v.  Hoover, 

415;  Griswold  v.  Sheldon,  4  Comst.  142  Mo.  484,  44  S.  W.  334;   Gutta 

580;   Edgell  v.  Hart,  9  N.  Y.  213;  Percha  Co.  v.  Kansas  City  Co.,  149 

Gardner  v.  McEwen,  19  N.  Y.  123;  Mo.  538,  50  S.  W.  912;    Aiken  v. 

Bank  v.  Talcott,  ib.  146;   Delaware  Pascall,  19  Or.  493,  24  Pac.  1039, 

v.  Ensign,  21  Barb.  88;  Southard  v.  Bank  v.  Hazelton,  15  Lea  (Term.) 

Benner,  72  N.  Y.  424;    Potts  v.  216.    Under  a  statute  declaring  all 

Hart,   99    Mass.    168;    Donnell   t?.  conveyances  of  property  in  trust 

Byern,  69  Mo.  468;  Gaylor  v.  Hard-,  for   the   grantor   void    as   against 

ing,  37  Conn.  508;  Freeman  v.  Raw-  creditors,  a  parol  trust  makes  the 

son,  5  Ohio  St.  1;   Horton  v.  Will-  conveyance  void.    Johnson  v.  Sage, 

iams,  21  Minn.  187;  Stein  v.  Munch,  4  Idaho,  758,  44  Pac.  641.] 
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should  be  limited  to  such  cases  and  not  applied  to  parol 
transactions.1 

A  different  case  arises  where  the  trust  or  reservation  is 

» 

subsequent  to  the  transfer.  The  objection  may  still  attach 
to  such  trust  or  reservation,  so  as  to  avoid  the  subsequent 
transaction  itself;  but  that  fact  would  not  necessarily  affect 
the  original  transfer.  The  question  is  whether  that  trans- 
action was  fraudulent;  and  the  subsequent  one  could  only  be 
evidence  of  fraud.3    Nor  could  it  be  evidence  thereof,  unless 

1  The  following  cases  will  illus-  for  an  unreasonable  time  from  his 
trate  what  is  said  in  the  text:  |Wis-  other  creditors,  and  provide  spec- 
wall  v.  Ticknor,  6  Ala.  178,  an  ex-  ially  or  as  a  result  of  law  for  a  per- 
ample  of  the  New  Hampshire  doe-  manent  benefit  in  the  mean  time  to 
trine,  is  limited  to  cases  like  it;  the  insolvent  ...  if  there  be  cred- 
trusts  or  reservations  out  of  the  itors  known  to  the  parties,  who  may 
deed  not  being  conclusive  evidence  be  delayed  or  hindered  in  the  col- 
of  fraud.     Ticknor-  v.   Wiswall,  0  lection  of  their  debts,  and  the  neces- 
Ala.  305;    Johnson  v.  Thweatt,  18  sary  consequence  of  the  transaction 
Ala.  741;    Constantino  v.  Twelves,  must  be  to  hinder  or  delay  them, 
29  Ala.  607;    Reynolds  v.  Welch,  the  court  is  justified  in  inferring 
47  Ala.  200;    Commercial  Bank  v.  that  the  deed  was  executed  with 
Brewer,   71   Ala.   574.     And  even  fraudulent    intentions.      Wiley    v. 
when  the  trust  appears  on  the  face  Knight,  27  Ala.  336/   See  Commer- 
of  the  deed  the  rule  is  narrowed,  cial  Bank  v.  Brewer,  supra, 
as  these  cases  show.   So  as  to  exter-         There  must  be  serious  difficulty 
nal  facts,  in  Nebraska.    See  Tallon  in  carrying  out  a  rule  with  such 
v.  Ellison,  3  Neb.  63,  and  the  limi-  provisions.    No  rule  could  be  more 
tation  put  upon  the  case  in  Williams  simple  in  application  than  that  of 
v.  Evans,  6  Neb.  216;    Gregory  v.  New  Hampshire;   and  it  is  reason- 
Whedon,  8  Neb.  373.    So  in  Mis-  ably  clear  that  none  other  is  so 
souri.     Johnson  v.   McAllister,   30  conducive    to    honesty    and    fair 
Mo.  327.    See  also  Frankhouser  v.  dealing.     By  the  New  Hampshire 
Ellett,  22  Eans.  127;    Cameron  v.  rule  the  debtor  may  indeed  prefer 
Marvin,  26  Kans.  612.  a  particular  creditor;   but  he  must 

The  Alabama  rule  is  thus  stated  not  at  the  same  time  prefer  him- 

in  Reynolds  v.  Welch,  supra:  '  It  is  self;  whether  he  is  insolvent  at  the 

not  sufficient   that  no  fraudulent  time     can     make     no     difference; 

or  improper   motive   influenced   a  whether  other  creditors  were  known 

creditor,  and  that  he  made  the  best  to  exist  at  the  time  is  immaterial; 

arrangement    he    could    to    secure  whether  they  are  put  off  for  an  un- 

his  debt.    If  he  tie  up  more  of  his  reasonable  time  does  not  enter  into 

debtor's  property  than  is  sufficient  the  case, 
to  secure   his  debt,  exempting  it         '  Russell  v.  Winne,  37  N.  Y.  591; 
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a  connection  between  the  two  transactions  was  sufficiently 
made  out;  and  that  would  be  difficult  to  establish  in  pro- 
portion to  the  distance  of  time  and  the  difference  of  circum- 
stances between  them.1 

Finally  the  New  Hampshire  rule  requires  that  the  objec- 
tionable character  of  the  trust  or  reservation  should  be  clearly 
made  out.  If  either  upon  the  face  of  the  instrument  of  trans- 
fer, or  in  the  facts  without,  it  is  not  clear  that  the  provision 
or  arrangement  impairs  the  rights  of  creditors,  the  fraudulent 
intent  is  not  established;3  for  the  burden  of  proof  is  upon 

* 

him  who  alleges  fraud.  '  Whensoever  the  words  of  a  deed, 
or  of  the  parties  without  deed,  may  have  a  double  intendment, 
and  one  standeth  with  law  and  right  and  the  other  is  wrong- 
ful and  against  law,  the  intendment  that  standeth  with  law 
shall  be  taken.'  * 

It  follows,  and  it  has  already  been  intimated,  that  if  the 
deed  or  the  external  arrangement  merely  looks  to  an  agency 
on  the  part  of  the  mortgagor  on  behalf  of  the  mortgagee,  the 
transaction  is  free  from  objection.  The  mortgagee  is  not 
required  to  manage  in  person  the  property  mortgaged;  and 
the  mortgagor  may  as  well  be  employed  as  another.4    The 

Klapp  v.  Shirk,  13  Penn.  St.  589;  Armstrong,  70  Mo.  217;  Hewson  v. 

Hempstead  v.  Johnston,    18  Ark.  Tootle,  72  Mo.  632;   Rice  t?.  Jeren- 

123;  Horton  v.  Williams,  21  Minn,  son,   54   Wis.   249.     In   Weber  v. 

187.    See  chapter  19.  Armstrong,  supra,  it  is  well  held, 

1  But  where  the  state  of  things  overruling  Lodge  v.  Samuel,  50 
has  continued  all  along  with  the  Mo.  204,  that  mere  authority  to 
mortgagee's  knowledge  and  con-  retain  possession  does  not  give  au- 
sent,  '  it  is  extremely  difficult  to  thority  to  use  and  appropriate  as 
resist  the  conclusion  that  the  course  owner. 

of  conduct  on  the  part  of  the  mort-         3  Coke,   Litt.  42;    Townsend  v. 

gagor  was  contemplated   and   in-  Sternes,  32  N.  Y.  214. 
tended   by  the  parties  when   the         4  Ford  v.  Williams,  24  N.  Y.  359 

mortgage  was  made.    In  Barnet  v.  Conkling  v.  Shelly,  28  N.  Y.  360 

Fergus,  51  SI.  253,  such  a  case  was  Miller  v.  Lockwood,  32  N.  Y.  293 

held  to  establish  fraud.  Brackett  v.  Harvey,  91  N.  Y.  214 

2  Yates  v.  Olmsted,  56  N.  Y.  632;  Metzner  v.  Graham,  57  Mo.  404 
State  v.  Tasker,  31  Mo.  445;  Voor-  Robinson  v.  Elliott,  22  Wall.  513 
his  o.  Langsdorf,  ib.  451;  Weber  v.  Crow  v.  Red  River  Bank,  52  Texas, 
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circumstance  however  would  be  one  for  scrutiny  as  affording 
special  means  of  evading  the  law.1  Nor  is  it  necessary  that 
the  proceeds  to  be  turned  over  should  be  cash;  they  may 
themselves  be  securities.3  In  some  of  the  authorities  indeed 
objection  has  been  made  by  the  courts  to  the  value  if  not  to 
the  legal  sufficiency  of  undertakings  of  the  debtor  to  ac- 
count; *  but  on  the  whole  such  undertakings  must  be  treated  as 
offsetting,  presumptively  at  least,  the  inference  of  fraudulent 
intent  which  without  them  might  arise,  and  that  too  regardless 
of  the  question  whether  the  proceeds  are  paid  over  in  fact.4 
For  some  purposes  however  there  is  a  material  distinction 
between  fraudulent  provisions  appearing  upon  the  face  of  the 
mortgage  (and  this  would  be  true  of  other  instruments  as 
well),  and  contemporaneous  or  immediately  following  ar- 
rangements of  a  fraudulent  character  capable  of  being  inter- 
preted into  the  writing.      Thus  persons  who  claim  under  the 

362;   Wilson  v.  Sullivan,  68  N.  H.  Texas,  161,  6  S.  W.  672.    So  of  al- 

260;     Pettee    v.    Dustin,    ib.    309;  lowing  a  reasonable  salary  for  serv- 

Kleine  v.   Katsenberger,    20   Ohio  ices  in   winding  up   the  business. 

St.  103;   Fisk  v.  Harshaw,  45  Wis.  Smith   v.   Craft,    123    U.   S.    436; 

665;    Murray  v.  McNealy,  86  Ala.  Wilooxon  v.  Annesley,  23  Ind.  285. 

234;  Peter's  Saddlery  Co.  v.  Schoel-  1  Ford  v.  Williams,  24  N.  Y.  359, 

kopf,  71  Texas,  418,  9  S.  W.  336;  364.    Denio,  J.:   'I  would  not  ad- 

Macomber  v.  Parker,  14  Pick.  497;  vise  a  creditor  to  take  a  mortgage 

Melody  v.  Chandler,  12  Maine,  282;  of  such  property,  accompanied  by 

Abbott  v.  Goodwin,  18  Maine,  408;  such  an  agreement.'    And  see  Mets- 

Cutter  v.  Copeland,  ib.  127.    With  ner  v.   Graham,   and  Claphard   v. 

this  rule  comp.  that  of  Virginia,  re-  Bayard,  supra,  where  there  was  a 

f erred  to  ante,  p.  267,  note.    Further  provision    for   accounting   but   no 

see  Wilcox  v.  Landberg,  30  Minn,  accounting,  and  that  was  treated 

93;    Kreth  v.  Rogers,  101  N.  Car.  as  fatal;    Frank  v.  Robinson,   96 

263,  7  S.  E.  682.  N.  Car.  28,  1  S.  E.  781. 

Compensation   for   the   debtor's  2  See  Lang  v.  Lee,  3  Rand.  410; 

services  may  be  provided  for  in  the  Claphard  v.  Bayard,  4  Minn.  533. 

way  of  a  commission  on  sales.    That  *  Brackett  v.   Harvey,  91  N.  Y. 

would  not  be  a  reservation  out  of  214;    Conkling  v.  Shelly,  28  N.  Y. 

the  property,  for  the  debtor,  because  360;  Robinson  v.  Elliott,  22  Wall. 

it    would    not    vest    immediately  524. 

upon  the  execution  of  the  instru-  4  Conkling     v.     Shelly,     supra; 

ment;   it  would  have  to  be  earned.  Brackett  v.  Harvey,  supra.    But  see 

La  Belle  Wagon  Works  v.  Tidball,  69  note  1. 
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writing  alone,  for  value  and  without  notice  of  the  parol  ar- 
rangement, will  take  free  from  the  effect  which  that  arrange- 
ment would  have  in  the  class  of  cases  heretofore  under 
consideration;  that  is,  they  will  prevail  over  the  creditors 
of  the  wrongdoer.1  But  this  is  anticipating  the  saving  of  the 
statutes,  to  wit  that  purchase  for  value  in  good  faith  bars 
the  right  of  creditors  to  overturn  the  transaction.2 

If  the  subject  under  consideration  in  the  foregoing  pages 
has  been  rightly  apprehended,  it  will  be  seen  once  more  that 
in  the  '  intent '  of  the  statute  we  are  dealing  with  a  term 
that  has  come  to  be  a  term  of  art,  and  that  all  the  discussion 
in  the  books  in  regard  to  finding  an  intent  to  defraud  is  idle 
which  proceeds  upon  the  theory  that  '  intent  to  defraud '  is 
to  be  understood  in  the  popular  sense.  Again  the  result 
is  to  do  away  with  the  need  of  speaking  of  transactions 
within  the  statute,  where  there  is  no  real  intent  to  defraud, 
i.  e.  no  intent  to  defraud  in  the  popular  sense,  as  cases  of 
'  constructive '  or  '  presumptive  ■'  fraud,  as  if  in  strictness  the 
statute  did  not  reach  them  and  they  were  only  to  be  brought 
within  its  aim  by  a  gloss.  These  are  cases  of  actual  fraud, 
within  the  meaning  of  the  law,  as  much  as  if  a  sinister  motive 
had  been  shown.8  a 

1  Baldwin  v.  Little,  64  Miss.  126,  Woods,  5  Serg.  &  R.  275,  Gibson 
8  So.  168.  J.;    Pierce,  Mortgages  of  Merchan- 

2  Chapters  18  and  19.  dise,  p.  17.     In  this  the  debtor  is 
'This  is  the  meaning,  behind  a    looked  upon  as  the  average  man, 

somewhat  obscure  way  of  stating  and  doing  what  in  him  would  be 

it,  of  the  authorities  which  speak  of  fraudulent,  there  being  an  endeavor 

transactions  of  the  kind  under  con-  by  A,   with    the   help   it  may  be 

aideration,    in   which    there   is   no  of  B,  to  alter  the  rights  of  C.  Comp. 

actual  intention  to  commit  fraud,  the  definition  of  fraud  as  a  crime, 

as  having  on  the  whole  a  '  fraudu-  in  Stephen's  General  View  of  the 

lent   character/    or   as   having   an  Criminal  Law,  p.  76;   post,  chapter 

'  inherently     fraudulent     character  26,  §  10,  note  at  end. 
and    tendency.'  See  e.  g.     Clow  v. 

a  Similar  in  principle  to  mortgages  of  a  stock  in  trade  are  mortgages 
of  crops,  reserving  the  right  to  the  mortgagor  to  consume  the  property 


306  FRAUDULENT  CONVEYANCES.  [CHAP.  X. 

covered  in  making  a  new  crop.  Such  a  mortgage  was  sustained  in  Kidd 
v.  Morris,  127  Ala.  393,  30  So.  508.  Contra,  Goddard  v.  Jones,  78  Mo.  518. 
It  has  been  held  that  use  of  mortgaged  crops  to  feed  cattle  covered  by 
the  same  mortgage  does  not  render  the  mortgage  fraudulent.  Hooker  v. 
Sutcliff,  71  Miss.  792,  15  So.  140. 
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CHAPTER  XL 

INTENT   TO   DEFRAUD   CONTINUED:   ASSIGNMENTS  FOR 

CREDITORS." 

Except  in  so  far  as  the  case  of  mortgages  of  goods  in  trade 
with  power  of  sale  for  the  benefit  of  the  mortgagor  may  be 
based  upon  grounds  of  supposed  requirements  of  business,1  it 
would  be  fair  to  expect  to  find  the  conflicting  doctrines  just 
under  consideration  extending  to  other  classes  of  cases  in 
which  debtors  convey  property  to  their  creditors  subject  to 
benefits  to  themselves;  and  such  in  fact  we  find  to  be  true. 
While  the  authorities  at  large  do  not  align  themselves  as  in 
the  class  of  cases  just  considered,  three  doctrines,  with  some 
minor  variations,  again  appear  touching  benefits  to  the  debtor 
in  cases  of  general  assignments  for  creditors.  b 

Indeed  it  is  here,  as  we  have  already  intimated,  that  we 
find  three  doctrines  distinctly  manifested;  for  it  is  here  that 
the  Virginia  law,  referred  to  in  the  preceding  chapter,  as- 

1  Ante,  p.  283. 

a  While  the  subject  of  this  chapter  has  lost  much  of  its  importance 
through  the  passage  of  the  Bankruptcy  Law  (U.  S.  Bankruptcy  Act,  sec. 
3,  a,  cl.  4;  Am.  1903,  sec.  2),  which  renders  a  general  assignment  an  act 
of  bankruptcy,  it  seems  best  to  retain  the  chapter  entire.*  The  law  relating 
to  general  assignments  is  still  worthy  of  attention,  inasmuch  as  a  creditor 
may  prefer  to  resort  to  his  common  law  remedy  against  fraud,  rather 
than  to  file  a  petition  in  bankruptcy^  Furthermore  an  assignment  may 
be  set  aside  for  .fraud  after  it  is  too  late  to  commence  bankruptcy  pro- 
ceedings. Means  v.  Dowd,  128  U.  S.  273.  While  the  bankruptcy  act  sup- 
ersedes state  assignment  acts,  a  common  law  assignment  may  still  be 
made.  Pogue  v.  Rowe,  236  111.  157,  86  N.  E.  207.  For  general  assign* 
ments  as  acts  of  bankruptcy  see  cc.  XXIII  and  XXIV. 

b  In  Alabama,  it  is  held  that  a  general  assignment  is  not  akin  to  a 
conveyance  fraudulent  as  against  creditors.  Builders'  and  Painters' 
Supply  Co.  v.  Lucas,  119  Ala.  202,  24  So.  416. 
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sumes  its  peculiarity.  We  have  seen  that  in  the  leading 
Virginia  case  1  the  court  had  under  consideration  a  deed  of 
trust  in  favor  of  a  creditor,  which  contained  a  provision 
4  completely  adequate  to  the  destruction  of  the  avowed  pur- 
pose of  the  deed.'  Now  this  circumstance,  though  probably 
not  regarded  as  a  condition  to  the  existence  of  a  fraudulent 
intent,  has  in  later  cases  been  treated  as  making  just  such  a 
condition,  and  the  rule  laid  down  accordingly  that  the  deed 
is  not  to  be  declared  fraudulent  as  matter  of  law  where  it 
does  not  contain  any  provision  adequate  to  its  own  defeat. 
The  following  case '  illustrates  the  law  of  that  state:  A 

4 

debtor  in  embarrassed  circumstances  executed  a  deed  of  trust 
in  favor  of  his  creditors,  conveying  land,  slaves,  and  cut  and 
growing  crops.  The  deed  contained  a  provision  that  it  was 
not  to  be  enforced  for  two  years,  meantime  reserving  the 
profits  to  the  grantor;  and  the  surplus  proceeds  of  sale, 
after  payment  of  the  debts,  were  to  be  paid  over  to  him. 
Here  was  the  strongest  kind  of  case  for  the  non-assenting 
creditors;  but  the  court,  though  'regretting  the  rule,3  felt 
bound  by  the  course  of  decisions  in  the  state  to  declare  that 
the  transaction  was  not  fraudulent  on  its  face,  because  the 
provision  was  not  adequate  to  defeat  the  purpose  of  the  deed.4 

1  Lang  v.  Lee,  3  Rand.  410,  ante,     Gratt.  348;   Skipworth  v.  Cunning- 
p.  266.  ham,  8  Leigh,  271;    Lang  v.  Lee,  3 

2  Dance  v.  Seaman,  11  Gratt.  778.     Rand.  410. 

9  Allen,  J.  in  Dance  v.  Seaman,         4  See  also  the  later  and  similar 

supra:    '  If  the  question  presented  case  of  Sipe  v.  Earman,  26  Gratt. 

by  the  record  in  this  case  were  of  563;     also    Perry    v.    Shenandoah 

the  first  impression  in  this  court,  Bank,    27    Gratt.    755;     Brocken- 

it  would  be  matter  for  grave  con-  brough      v.      Brockenbrough,     31 

sideration  whether  deeds  of  trust,  Gratt.     580,      591;     Williams     v. 

such  as  those  assailed  by  the  bill  Lord,    75     Va.     390;     McCormick 

of  the  appellees,  did  not  contravene  v.  Atkinson,  78    Va.    8;    Wray    v. 

the   spirit   of   the   statute   against  Davenport,    79   Va.  19;    Young  v. 

fraudulent     conveyances.  .  .  .  But  Willis,    82  Va.   291;   Saunders    v. 

these  questions  have  been  settled  Waggoner,    ib.    316;    Armitage   v. 

by  a  series  of  adjudications  in  this  Rector,   62  Miss.  600.     [Peters  v. 

court.1     See  Cochran  v.  Paris,   11  Bain,  133  U.  S.  670.] 
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Under  this  rule  creditors  are  at  the  mercy,  within  certain 
bounds,  of  the  debtor.  Debtors  have  only  to  provide  by  the 
deed  for  the  payment  of  the  debts  by  the  end  of  some  definite 
time,  and  to  be  careful  to  omit  any  provision  inconsistent 
with  such  object,  and  they  may  then  go  on  enjoying  the 
estate  as  before,  using  or  disposing  of  the  profits  as  they  go, 
until  the  end  of  the  term  designated.1  A  power  adequate  to 
defeat  the  purpose  of  the  deed  need  not  however  be  given  in 
express  terms,  in  order  to  make  a  case  of  fraud;  if  clearly 
implied,  that  is  enough.3  The  case  first  cited  is  an  illustra- 
tion. The  trustee  in  a  deed  of  trust  for  creditors  could  sell 
the  property  only  upon  the  written  direction  of  the  parties 
secured,  and  he  was  not  to  be  responsible  for  the  property 
until  directed  to  sell.  This  was  held  fatal  on  the  ground  that 
it  contemplated  the  possibility  that  there  might  be  no  demand 
for  a  sale. 

The   Virginia  rule  appears  to  obtain  in  terms  in   West 
Virginia.8 

What  was  the  New  Hampshire  doctrine  in  regard  to  mort- 
gages of  goods  in  trade  must  now  be  called,  or  give  place  to, 
the  Npw  York  doctrine,  and  for  two  reasons,  —  first,  because 
at  common  law  creditors'  rights  were  not  fully  upheld  in  New 

1 '  In  case  he  [the  debtor]  shall  Seaman,  ib.  778.'     Samuels,  J.  in 

postpone  for  a  definite  time  the  final  Quarles  v.  Kerr,  14  Gratt.  48.    See 

consummation  of  the  security  he  Wray  v.  Davenport,  79  Va.  19. 
creates,  and  shall  either  expressly         In  North  Carolina  such  a  pro- 

or  by  operation  of  law  reserve  to  vision  would  make  the  assignment 

himself   the   use   of   the   property  presumptively  but  not  absolutely 

during  that  time,  he  is  not  regarded  fraudulent.     Hardy  v.   Skinner,   9 

as  delaying  or  hindering  his  cred-  Ired.  191.    See  Boone  v.  Hardie,  87 

itors,    within  the  meaning   of   the  N.  Car.  72. 

law,  because  the  interest  bo  re-  2  Perry  v.  Shenandoah  Bank,  27 
served  is  liable  to  creditors  ac-  Gratt.  755.  Further  as  to  assign- 
quiring  liens  by  judgments  or  exe-  ments  fraudulent  on  their  face  in 
cutions.  Nor  is  it  material  that  a  Virginia  or  West  Virginia,  see 
creditor  may  be  compelled  to  resort  Landeman  v.  Wilson,  2  S.  E.  Rep. 
to  a  court  of  equity  for  aid  to  sub-  203  (W.  Va.). 
ject  the  reserved  interest.  Cochran  3See  ante,  pp.  266,  note  1,  267. 
v.  Paris,  11  Gratt.  348;    Dance  v. 
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Hampshire/  in  the  class  of  cases  now  under  consideration, 
while  they  were  in  New  York; 2  secondly,  because  creditors' 
rights  in  this  class  of  cases  have  had  their  chief  vindication 
in  the  last-named  state. 

The  New  York  doctrine  is  a  plain  protest  against  trusts  or 
reservations  in  favor  of  the  debtor,  created  under  cover  of  a 
disposition  by  him  of  property  in  favor  of  his  creditors,  gen- 
eral or  special.  By  that  doctrine  creditors'  rights  are  in- 
vaded, and  thus  the  intent  of  the  statute  of  Elizabeth  is 
established,  (1)  by  any  provision  in  an  assignment  for  creditors 
which  gives  back  to  the  debtor,  or  allows  him  to  retain  and 
enjoy  to  his  own  use,  or,  speaking  broadly,  gives  to  him 
directly  or  indirectly  8  benefits  out  of,  property  which  by  the 
assignment  is  given  to  his  creditors;  provided  that  the  fund 
or  benefit  in  question  is  not  a  mere  surplus  which  the  law 
itself  would  give  to  the  debtor  by  way  of  resulting  trust  or 
the  like.4    The  intent  of  the  statute  is  by  the  same  doctrine 

1See  Havens  v.  Richardson,   5  Britton,  55  Texas,  118.     See  also 

N.H.  113  (and  contrast  with  Coburn  as  to  such  assignments  First  Na- 

v.  Pickering,  3  N.  H.  415);    Hurd  tional  Bank  v.  Wood,  45  Hun,  411; 

v.  Silsby,  10  N.  H.  108.  Kayser  v.  Heavenrich,  5  Kans.  324; 

2  Or  as  the  case  would  naturally  and  comp.  Fanshawe  v.  Lane,  16 

be   put,    because    the   doctrine   of  Abb.   Pr.   71.     But  a  partner,  in 

fraudulent  intent  absolute,  i.  e.  as  making  an  assignment,  may  by  New 

matter  of  law,  was  not  at  common  York  law  prefer  the  firm  of  which 

law  upheld  fully  in  New  Hampshire  he  is  a  member,  if  he  receives  no 

in  relation  to  the  present  class  of  benefit  out  of  the  property  turned 

cases,  and  was  so  upheld  in  New  over.   Crook  v.  Rindskoff,  105  N.  Y. 

York.     As  to  these  two  ways  of  476,  482,  12  N.  E.  174.    At  least 

putting    the    matter,  —  from    the  if  the  individual  creditors  do  not 

point  of  view  of  creditors'  rights  object.    Royer  Wheel  Co.  v.  Field- 

and  from  that  of  fraudulent  intent,  ing,  101  N.  Y.  504,  510,  5  N.  E.  431. 

—  see  ante,  pp.  262,  263.  *  In  many  of  the  states  prefer* 

a  As  by  continuing  a  business  in  ential  general  assignments  are  con- 

the  name  of  another.    Haydock  v.  trary  to  statute.    See  e.  g.  Hender- 

Coope,  53  N.  Y.  68.    Or  by  a  part-  son  v.  Pierce,  108  Ind.  462,  9  N.  E. 

nership    assigning   for   the   benefit  449;  Farwejl  v.  Jones,  63  Iowa,  316, 

of  its  creditors  and  preferring  one  19  N.  W.  241;  Newmann  v.  Calumet 

of  its  own  members  to  the  indirect  &  Hecla  Mining  Co.  57  Mich.  97, 

benefit  of  the  assignors.    Welsh  v.  23  N.  W.  600;   chap.  22.    But  an 
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established  (2)  by  any  provision  in  such  an  assignment  which 
requires  a  creditor  to  release  the  debtor  from  the  payment  of 
any  part  of  his  debt. 

There  was  indeed  a  time  when  the  New  York  courts  were 
not  ready  to  take  this  position  fully  in  regard  to  the  reserva- 
tion of  benefits  to  the  debtor  out  of  the  funds  conveyed  by 
the  deed  of  assignment.  Thus  in  one  well-known  case  1  the 
Court  of  Errors,  reversing  a  judgment  of  Chancellor  Kent,3 
sustained  an  assignment  for  creditors  in  which  a  provision  was 
made  for  the  support  of  the  debtor's  family  out  of  the  property 
assigned.3    But  that  decision,  after  being  shaken  with  doubts,4 

attempted  preference  would  not  in  Field,   99   Ind.   548;    De   Wolf  v. 

Indiana  invalidate   the  whole   as-  Sprague  Manuf.  Go.  49  Conn.  282; 

signment.      Henderson    v.    Pierce.  Hall  v.  Linn,  8  Colo.  264,  5  Pac.  641; 

In  this  case  it  is  laid  down  that  Solomon   v.   Sparks,    27   Ga.   385; 

to  render  an  assignment  for  cred-  Wood  v.  Franks,  67  Cal.  32,  7  Pac. 

itors  void  on  its  face  there  must  50;  Lawrence  v.  Neff,  41  Cal.  566; 

be  some  provision  in  direct  conflict  Eskridge  v.  Abrahams,  61  Ala.  134; 

with  an   established   rule   of  law,  Otis  v.  Maguire,  76  Ala.  295;  Watts 

or  expressly  or  by  necessary  infer-  v.  Eufaula  Bank,  ib.  474;  Parsons  v. 

ence  calculated  to  defeat  or  delay  Johnson,   84  Ala.   254;    Parsell  v. 

creditors;    the   fact   of   provisions  Thayer,   39  Mich.  469;    Powell  v. 

constructively    invalid    would    not  Kelly,  82  Ga.  1,  9  S.  E.  278;  Greene 

avoid     the     assignment     entirely,  v.  Remington,  72  Wis.  648, 39  N.  W. 

Further  see  Redpath  v.  Tutewiler,  767;    Ingram  v.   Osborn,   70  Wis. 

109  Ind.  248,  9  N.  E.  911.  184,  35  N.  W.  304;  Noyes  t>.  Quale, 

The  statute  is  in  derogation  of  ib.  224,   35  N.   W.   310;    Chicago 

the  common  law,  and  has  therefore,  Coffin  Co.  v.  Maxwell,  ib.  282,  35 

it  seems,  been  strictly  construed.  N.  W.  733.     [Stewart  v.  Kerrison, 

See  Newmann  v.  Calumet  &  Hecla  3  S.  C.  266.]    A  mortgage  executed 

Mining  Co.  supra.    Preference  in  a  a  few  days  before  an  assignment  is 

partial     assignment     is     therefore  not  invalid,  as  virtually  constituting 

thought  proper  under  such  statutes,  a    preference   in    the    assignment. 

Grubbs  v.   Morris,    103   Ind.    166,  Stix  v.  Sadler,  109  Ind.  254,  9  N.  E. 

2  N.  E.  579;   Cushman  v.  Gephart,  905.     See   Fisher  v.  Syphers,   ib. 

97  Ind.  46;    Newmann  v.  Calumet  514, 10  N.  E.  306. 

&  Hecla  Mining  Co.  supra.    But  see  *  Murray  v.  Riggs,  15  Johns.  571. 

chap.  22,  §  1.  2  Riggs  v.  Murray,  2  Johns.  Ch. 

On   the   difference   between   an  564,  582. 

assignment  and  a  bill  of  sale  or  a  3See  Green  v.  Branch  Bank,  33 

mortgage  see  Brown  v.  Guthrie,  110  Ala.  643. 

N.  Y.  435,  18  N.  E.  254;  Dessar  v.  «  Austin  v.  Bell,  20  Johns.  442, 
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was  in  the  year  1841  considered  to  have  been  overturned,1 
and  in  1844  was  declared  to  have  been  'plainly  overruled.'  * 
The  court  of  Pennsylvania  had,  before  the  disturbing 
doubts  in  New  York,  already  settled  this  question  in  accord- 
ance with  the  rule  which  finally  prevailed  in  the  latter  state; 
and  that  too  in  a  case 3  in  which  the  assignment  on  its  face 
was  free  from  objection.  An  insolvent  debtor  had  made 
an  assignment  for  creditors,  with  an  understanding,  shortly 
afterwards  carried  out  by  reconveyance,  that  part  of  the  prop- 
erty assigned  should  be  conveyed  to  trustees  for  the  use  of 
the  debtor's  wife  and  children.  The  property  in  question  was 
seized  on  execution  by  a  non-assenting  creditor  and  sold  to 
him  at  sheriff's  sale;  and  the  court  sustained  the  sale,  de- 
claring  the   reconveyance   fraudulent   and   void,    under   the 

447;     Mackie   v.  Cairns,   5  Cowen,  tion.     It   is   directly    against   the 

530,    557;     8.    c.   1    Hopk.     373;  statute,   and  cannot  stand   before 

Grover   v.    Wakeman,     11     Wend,  it."    And  the  Court  for  the  Correc- 

187,  196;  Green  v.  Trieber,  3  Md.  tion  of  Errors  agreed  with  him  in 

11,  32.  opinion.     The  whole  subject   was 

1  Butler  v.  Van  Wyck,  1  Hill,  438,  again  reviewed  by  the  same  court  in 
463.  Grover  v.  Wakeman,  11  Wend.  187, 

2  Goodrich  v.  Downs,  6  Hill,  438,  where  it  was  held  that  although 
440.  Bronson,  J.  for  the  court:  '  I  the  debtor  may,  by  an  assignment 
know  it  was  held  in  Murray  v.  of  his  effects,  give  a  preference 
Riggs,  15  Johns.  571,  that  the  reser-  among  creditors,  it  can  only  be  done 
vation  of  an  annual  sum  for  the  where  the  assignor  parts  with  all 
maintenance  of  the  assignors  did  control  over  the  property  and  de- 
not  render  the  deed  absolutely  void,  votes  it  absolutely  to  the  benefit 
But  that  case  stands  upon  no  of  his  creditors,  without  any  reser- 
principle,  and  it  has  been  plainly  vation  or  stipulation  for  his  own 
overruled  by  those  cases  which  have  advantage.  Such  must  be  the  law 
followed  it.  To  say  that  an  insolvent  wherever  the  least  regard  is  paid 
debtor  can  put  any  portion  of  his  to  honesty  and  fair  dealing.'  •  See 
property,  not  exempt  by  law,  be-  also  Sutherland  v.  Bradner,  115 
yond  the  reach  of  creditors,  for  his  N.  Y.  410,  22  N.  E.  174;  Chapin 
own  benefit,  is  a  monstrous  propo-  v.  Thompson,  89  N.  Y.  270, 
sition.  In  the  language  of  Chief  280;  Griffin  v.  Barney,  2  Comst. 
Justice  Savage  in  Mackie  v.  Cairns,  371. 

5  Cowen,  530,  584,  "  it  offends  the         s  McAllister  v.  M»rghftll   q  Bum. 
moral   sense;     it   shocks   the   con-    338. 
science,  and  produces  an  exclama* 
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Btatute  of  Elizabeth,  without  regard  to  the  motive  to  the 
transaction.1 

In  a  somewhat  later  case  3  in  the  same  state  the  jury  had 
been  instructed,  in  regard  to  an  assignment  proper  on  its 
face,  to  this  effect:  If  the  assignment,  though  made  to  the 
assignees  in  consideration  of  debts  due  to  them,  was  made  on 
condition  that  the  debtor  should  receive  a  benefit  either  by 
the  return  of  part  of  the  property,  or  by  a  loan  of  the  same, 
the  assignment  was  fraudulent  and  void.  This  instruction 
was  upheld.  Assuming  the  existence  of  the  condition,  the 
case  was  considered  to  come  to  this:  If  a  non-assenting  credi- 
tor levied  upon  the  property,  the  deed  was  produced,  making 
title  in  the  assignees;  and  yet  the  debtor  was  entitled  to  part 
of  it;  the  case  fell  '  directly  within  the  words  and  spirit  of 
the  statute  of  13th  Elizabeth.' 

Suppose  however  that  the  provision  in  favor  of  the  debtor, 
or  of  his  family,  is  discretionary;  will  this  save  the  assign- 
ment? 8  It  seems  that  if  the  discretion  given  is  not  arbitrary, 
i.  e.  beyond  the  control  of  the  courts,  but  only  a  '  sound  dis- 
cretion,' that  the  provision  will  not  invalidate  the  assignment; 
for  so  long  as  the  action  of  the  trustee  or  assignee  is  within 
the  control  of  the  courts,  the  rights  of  creditors  cannot,  in  a 
proper  administration  of  the  law,  be  impaired.4  And  in  order 
to  justify  a  creditor  in  taking  the  position  that  the  control  of 
the  courts  is  taken  away,  the  language  of  the  provision  should 
be  very  clear;  for  between  two  equally  possible  constructions 
of  a  written  instrument,  one  of  which  would  render  it  invalid 

1Tilghman,  C.  J.:   '  If  the  trust  join  in  this  scheme.    Each  creditor 

deed  be  supported,  it  will  be  an  will  reflect  that  if  he  refuse  he  may 

inducement     for    every    insolvent  lose  everything.' 

debtor  to  insist  on  a  provision  for  2  Passmore  v.  Eldridge,  12  Serg. 

his  family.     And  he  will  accom-  &  R.  198. 

plish  his  object  if  he  can  but  pre-  3  See  ante,  pp.  250-252. 

vail  on  a  number  of  creditors,  who  4  Robbins  v.  Butcher,  104  N.  Y. 

have  debts  equal  to  his  whole  es-  575,  11  N.  £.   272,   and   cases  in 

tate,  to  accept  his  offer.    There  will  next  note.    Further,  post,  pp.  325, 

not  be  wanting  powerful  motives  to  326. 
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while  the  other  would  support  it  as  lawful,  the  latter  con- 
struction should  prevail.1  Fraud  is  not  made  out  by  anything 
short  of  clear  evidence. 

The    English   authorities   appear   to   sustain   discretionary 
trusts  in  favor  of  the  debtor,  in  composition  with  creditors,1 
without  regard  to  the  question  whether  the  action  of  the  trus- 
tee is  left  within  the  control  of  the  courts;  at  all  events  they 
make   no   allusion   to   any  such   qualification.      Enough,  it 
seems,  that  the  debtor  has  himself  given  up  all  control  over 
the  property.     In  a  case  8  often  cited  Vice-Chancellor  Wood, 
afterwards    Lord    Hatherley,  is    reported    to    have   been   of 
opinion  that  a  voluntary  deed  by  a  debtor,  made  for  the  bene- 
fit of  his  creditors,  was  not  fraudulent  against  (subsequent) 
creditors  by  reason  of  a  trust  in  it  to  apply  the  interest  of  the 
property  in  such  a  manner  as  the  trustees  should  think  fit 
towards  the  benefit  of  the  debtor  or  his  wife  or  children.    The 
fact  that  the  deed  was  voluntary  would  be  ground  for  inves- 
tigating the  transaction  fully;  but  if  the  debtor  had  in  good 
faith  parted  with  all  control  over  his  property,  and  had  vested 
it  in  trustees,  '  in  order  to  give  them  the  absolute  power  to 
deal  with  it  as  they  please  for  the  benefit  of  himself  or  his 
wife  or  children,  that  could  not  be  held  to  be  fraudulent 
against  subsequent  creditors  of  the  settlor  any  more  than  if 
it  were  a  settlement  simply  for  the  benefit  of  the  wife  and 
children  of  the  settlor.'     It  was  not  intended,  it  seems,  to 
make  any  distinction  in  regard  to  subsequent  creditors.     Such 
were  only  chiefly  concerned;  in  point  of  fact  there  was  one 

1 '  Whensoever  the  words  of  a  Wilson  v.  Robertson,  21  N.  Y.  587, 

deed,  or    of   the   parties   without  589;   Kellogg  v.  Slauson,  11  N.  Y. 

deed,  may  have  a    double  intend-  302. 

ment,    and     one     standeth     with  3  An    assignment    for    creditors 

law  and   right,   and  the  other  is  would   in  England   be  an  act   of 

wrongful  and  against  law,  the  in-  bankruptcy,     and    hence    invalid, 

tendment   that  standeth  with  law  Post,  p.  335,  note  3. 

shall  be  taken.'     Coke,   Litt.   42;  *  Holmes  v.  Penney,  3  Kay  &  J. 

Townsend  v.  Sternes,  32  N.  Y.  214;  90,  ante,  pp.  249-252. 
Benedict  t?.   Huntington,   ib.   219; 
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unpaid  creditor,  the  plaintiff,  whose  debt  was  prior  to  the 
deed.1  Indeed  it  appears  to  be  the  common  practice  in  Eng- 
land to  provide  a  discretionary  trust  in  favor  of  the  debtor  in 
compositions  arrangements  with  part  of  his  creditors,  to  the 
effect  that  the  dividends  of  non-assenting  creditors  may,  if  the 
trustees  think  fit,  be  paid  over  to  the  debtor;  and  the  trust 
is  there  treated  as  not  obnoxious  to  the  statute  of  Elizabeth.3 

When  however  an  absolute  trust  of  the  kind  is  created,  that 
is  to  say,  when  the  provisions  of  the  instrument  require  the 
trustee  to  pay  over  the  dividend  of  a  non-assenting  creditor  to 
the  debtor,  then,  it  seems,  the  whole  transaction  is  invalid.8 
Though  the  non-assenting  creditors  might  reach  the  debtor's 
claim  to  the  dividend,  or  the  proceeds  when  paid  over  to  him, 
they  would  be  delayed  necessarily  until  the  dividend  was  de- 
clared; such  delay  they  could  not  be  compelled  to  make 
(assfaming  that  the  law  has  not  already  made  the  delay  neces- 
sary) in  a  case  not  in  bankruptcy  or  insolvency.  The  debtor 
may  purposely  and  actually  delay  and  entirely  defeat  certain 
creditors  by  preferring  others,  when  not  forbidden  by  law; 

1  All  the  old  creditors  had  been  senting  creditors  to  indemnify  the 

paid    off   but   one,    in  accordance  trustees  against  any  personal  risk 

with  the  arrangement,  before  the  they  might  sustain  except  by  their 

suit   was   brought.     The   debt   of  own  wilful  neglect  or  default.    See 

that  one  had  been  concealed  by  the  also  Boldero  v.  London  Loan  Go.  5 

debtor;    but  the  deed  was  upheld  Ex.  D.  47,  conceding  the  validity 

against  him  as  well  as  against  sub-  of  indemnification  provisions  if  they 

sequent  creditors.    The  deed  how-  do  not  go  too  far. 

ever  was  for  value,  and  what  was  With   the   distinction   in   favor 

said  in  regard  to  voluntary  con-  of    discretionary    trusts    may    be 

veyances  was  not  necessary  to  the  compared  some  few  cases  in  this 

case.     As  to  the  claims  of  subse-  country  which  draw  a  distinction 

quent  creditors,  see  ante,  pp.  84-  between  agreements  for  benefits  in 

112.  favor  of  the  debtor,  such  as  that 

*  Boldero  v.   London  Loan  Co.  the  mortgagor  of  a  stock  of  goods 

5  Ex.  D.  47.    Pollock,  B.  spoke  of  may  continue  to  sell  for  himself,  and 

trusts   of   the   kind   as    '  ordinary  permission    or    instructions    given 

trusts/  to  him  take  the  benefits,  as  '  to  go 

8  Spencer  v.  Slater,  4  Q.  B.  D.  13.  on  and  sell  as  usual  and  make  re- 
Hut  in  this  case  there  was  an  addi-  mittances '  on  the  debt.  Fisk  v, 
tional  provision  requiring  the  as-  Harshaw,  45  Wis.  665. 
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but  he  can  so  delay  or  defeat  them  in  so  far  only  as  that  is 
the  consequence  of  preference  in  itself,  unless  indeed  the  law 
has  been  otherwise  established. 

Apart  from  cases  of  provisions  for  the  support  of  the 
debtor,  or  of  his  family,  it  has  been  consistently  held  from 
the  first  in  New  York  that  provisions  for  giving  back,  or  re- 
visions reserving,  to  the  debtor,  out  of  the  fund  assigned, 
benefits  which  would  not  result  to  him  by  operation  of  law 
establish  a  fraudulent  intent  in  the  execution  of  the  assign- 
ment.1 And  this  doctrine,  without  exception  of  provisions 
for  supporting  the  debtor,  obtains  in  many  other  states;3 
assuming  that  the  trust  was  expressly  or  by  clear  implication 
an  object  of  the  transaction.3  In  the  leading  case  *  in  New 
York  an  assignment  had  been  executed  by  insolvent  debtors 
in  trust,  first  to  satisfy  a  debt  due  to  A;  secondly,  to  pay  all 
the  other  creditors  proportionately  upon  their  releasing  their 
demands,  but  if  any  of  these  creditors  refused,  then  this  part 
of  the  trust  should  cease;  thirdly,  in  the  event  last  named, 
the  trustees,  after  paying  A,  were  to  pay  the  residue  to  such 

'  x  Sutherland  v.  Bradner,  115  N.  grass,    17    Ala.    549;     Kayser    c. 

Y.  410,  22  N.  E.  174;    Collomb  v.  Heavenrich,  5  Kans.  324;  Richard- 

Caldwell,    16   N.   Y.  484;    Barney  son  v.  Marqueze,  59  Miss.  80;  Truitt 

v.  Griffin,  2  Comst.  365;  Goodrich  v.  v.  Caldwell,  3  Minn.  364;  Gardner  v. 

Downs,    6    Hill,    438;     Hyslop    v.  Commercial  Bank,    13  R.  I.   155; 

Clarke,  14  Johns.  458.  Gardner  v.  Commercial  Bank,   95 


2  Green  v.  Trieber,  3  Md.  11 
Malcolm  v.  Hodges,  8  Md.  418 
Bridges  v.  Hindes,  16  Md.  101 
Whedbee  v.  Stewart,  40  Md.  414 


111.  298;  Howell  v.  Edgar,  3  Scam. 
417;  Holmes  i>.  Mitchell,  78  N.  Car. 
262;  Moore  v.  Hinnant,  89  N.  Car. 
455;  Thompson  v.  Parker,  83  Ind.  96 


Price  v.  Pitzer,  44  Md.  521 ;  Bigelow  (statute   concerning    assignments) ; 

v.  Stringer,  40  Mo.  195;    Woodward  Spencer  v.  Slater,  4  Q.  B.  D.  13. 

v.  Solomon,  7  Ga.  246;    Men  ton  v.  jSandlin  v.  Robbins,  62  Ala.  477; 

Adams,    49    Cal.    621;     Collier    v.  Hunt    v.    Knox,    34    Miss.    655.] 

Davis,  47  Ark.    367,  1  S.  W.  684;  See  Gould  v.  Hurts,  61  Iowa,  45, 

McReynolds  v.   Dedman,   ib.  347,  15  N.  W.  588. 

1  S.  W.  552;    Pierson  v.  Manning,  s  Curtis  v.   Putnam,    15    N.   Y. 

2  Mich.  445  (see  Palmer  v.  Mason,  9;  Godchaux  v.  Milford,  26  Cal. 
42  Mich.  146,  3  N.  W.  945);  Price  316;  Reynolds  v.  Crook,  31  Ala. 
v.  Haynes,  37  Mich.  487;   Greely  v.  634. 

Dixon,  21  Fla.  413;   West  v.  Snod-  *  Hyslop  v.  Clarke,  supra. 
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of  the  creditors  as  the  debtors  should  appoint,  and  the  over- 
plus, in  any  event,  to  the  debtors.  The  provision  for  the 
termination  of  the  trust  in  regard  to  such  other  creditors  was 
held  fatal  to  the  assignment;  for  then  the  fund  would  be 
held  in  trust  for  the  debtors.  Whether  the  non-assenting 
creditors  could  obtain  relief  in  equity  —  it  was  thought  that 
they  could  not  —  was  declared  immaterial; 1  the  debtors  had 
no  right  to  place  their  property  so  as  to  prevent  their  creditors 
from  taking  it  at  law,  unless  under  very  special  circumstances. 
And  the  rule  under  consideration  is  one  of  substance,  apply- 
ing therefore  as  well  to  cases  of  contemporaneous  agreements 
out  of  the  deed,  as  e.  g.  for  a  loan  of  part  of  the  property  to 
the  debtor.* 

The  rule  in  this  case  in  regard  to  a  surplus  not  provided  for 
by  the  (general)  assignment,  where  creditors  intended  by  it 
refuse  its  terms,  that  such  surplus  is  then  held  in  trust  by 
implication  for  the  debtor,  obtains  in  other  states;  and  this 
shows  the  intent  of  the  statute  as  well  as  if  the  trust  had  been 
created  by  express  language,  whatever  the  actual  purpose  of 
the  debtor  may  have  been.3    If  that  were  not  so,  the  law 

1  See  2  Kent,  Com.  534.  the  trust  was  no  object  of  the  trans- 

3  Haydock  v.  Coope,  53  N.  Y.  68,  action,  as  in  respect  of  the  surplus 

explaining  Spaulding  v.  Strang,  37  of  a  mortgage  not  grossly  excessive. 

N.  Y.  135,  and  38  N.  Y.  9.  Godchaux  v.  Milford,  26  Cal.  316. 

*  Collier  v.  Davis,  47  Ark.  347,  1  It  is  laid  down  in  Alabama  that 
8.  W.  684,  overruling  Clayton  v.  where  the  assignment  appropriates 
Johnson,  36  Ark.  406;  Pierson  the  property  unconditionally  to  the 
v.  Manning,  2  Mich.  445;  West  v.  payment  of  certain  preferred  debts, 
Snodgrass,  17  Ala.  549;  Malcolm  and  the  residue  pari  passu  to  all 
v.  Hodges,  8  Md.  418;  Bridges  v.  other  creditors  who  shall  within  six 
Hindes,  16  Md.  101;  Whedbee  v.  months  execute  the  deed,  the  trans- 
Stewart,  40  Md.  414.  See  Hall  v.  action  is  not  vitiated  by  the  implied 
Denison,  17  Vt.  310,  318,  as  to  the  reservation  of  such  residue  to  the 
trust  resulting;  also  Gould  v.  Hurto,  debtor,  in  the  event  of  the  latter 
61  Iowa,  45,  15  N.  W.  588;  Palmer  class  of  creditors  failing  or  refusing 
v.  Mason,  42  Mich.  146,  3  N.  W.  to  comply  with  the  conditions  pre- 
945,  distinguishing  Pierson  v.  Man-  scribed.  Brown  v.  Lyon,  17  Ala. 
ning,  supra,  as  applying  to  general  659,  citing  Goodrich  v.  Downs,  6 
assignments   only.     Contra   where  Hill,  438.    Sed  quaere. 
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might  always  be  evaded  and  nullified,  by  simply  omitting 
any  provision  concerning  the  surplus. 

.  On  the  other  hand,  where  any  surplus  is  actually  reserved, 
it  has  been  held  not  to  affect  the  case  at  all  (where  creditors' 
rights  have  not  been  cut  down  by  law),  that  it  is  probable 
that  no  surplus  will  result,  or  that  in  point  of  fact  it  turns 
out  that  there  is  no  surplus.  The  intent  of  the  statute  has 
regard  to  what  was  contemplated  when  the  transaction  took 
place;  it  is  enough  therefore  that  a  surplus  was  contemplated, 
in  making  the  assignment.  After  that,  the  parties  are  not  at 
liberty  to  say  that  this  was  a  mere  form  without  meaning.1 
And  the  assignment  may  be  overturned,  if  this  is  sound  doc- 
trine, by  immediate  proceedings;  for  the  refusing  creditors, 
in  the  face  of  such  a  provision,  could  not  be  compelled  to 
wait,  it  may  be  for  a  very  long  time,  and  see  whether  there  is 

1  Griffin  v.  Barney,  2  Comst.  371.  morality  of  Bronson,  C.  J.  is  stem, 

Bronson,  J.  quoted  in  Collomb  v.  as  indeed  it  should  be;  it  had  been 

Caldwell,  16  N.  Y.  484,  486:   '  And  better  if  all  the  courts  had  been 

although  it  should  ultimately  turn  animated  by  the  same  hostility  to 

out  that  there  is  no  surplus,  still  the  fraud. 

illegal  purpose  which  destroys  the         It  may  be  observed  that  it  has 

deed  is  plainly  written  on  the  face  lately    been    declared,    on    special 

of  the  instrument,  and  there  is  no  consideration  of  the  subject,  that 

way  of  getting  rid  of  it.1     In  his  one  may  be  convicted  of  an  attempt 

valuable  book  on  Fraudulent  Con-  to  steal  by  putting  one's  hand  into 

veyances,  §327,  2d  ed.,  Mr.  Wait  another's  pocket,  for  the  purpose  of 

appears  to  doubt  this  doctrine,  and  stealing,  though  there  was  nothing 

refers  to  Hubler  v.  Waterman,  33  there  to  be  stolen,  Regina  v.  Brown, 

Penn.  St.  414,  as  opposed;  but  that  21  Q.  B.  D.  357,  359,  overruling 

was  only  a  case  of  reserving  any  Regina  v.  Collins,  L.  &  C.  471;  33 

surplus  after  all  the  creditors  were  L.  J.  M.  C.  177,  and  Regina  v.  Dodd, 

paid  off.    So  of  the  Nebraska  case  an  unreported   case  in  regard    to 

which  he  cites.    See  however  Shebel  attempts.    But  see  People  v.  Moran, 

v.  Bryden,  114  Penn.  St.  147,  152,  6  54  Hun,  279.    Intent  to  defraud,  in 

Atl.  905,  which  is  opposed  to  Griffin  dealing  with  one's  exempt  property, 

v.  Barney.  is  a  different  thing;  the  intent  could 

In  Crook  v.  Rindskopf,  105  N.  Y.  not  take  away  the  exemption  and 
476,  481,  12  N.  E.  174,  however  the  give  the  property  to  creditors, 
doctrine  is  put  as  one  in  which  '  it  Ante,  pp.  44  et  seq.  But  it  might 
has  in  some  cases  been '  held;  but  be  evidence  of  fraud  for  some  pur- 
it  is  not  actually  impugned.    The  poses. 
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a  surplus.  Fraud  under  the  statutes  against  fraudulent  con- 
veyances does  not  turn  upon  ultimate  results,  but  upon  '  in- 
tent.' This  of  course  assumes  that  the  case  is  one  in  which, 
if  there  were  a  surplus,  it  would  be  fraudulent  to  provide  for 
a  return  of  the  same  to  the  debtor-assignor. 

In  one  of  the  cases  cited/  as  stated  in  another  of  them,3 
a  large  estate  had  been  conveyed  by  a  failing  debtor  in  trust 
to  pay  part  of  his  creditors,  and  then  to  reconvey  to  the  debtor 
bo  much  of  the  estate  as  should  remain  undisposed  of.  The 
bill  set  forth  the  conveyance  and  charged  fraud,  which  the 
answer  explicitly  denied;  no  evidence  was  taken.  It  was 
alleged  in  the  answer  and  not  denied  that  there  would  be  no 
surplus  after  paying  the  specified  debts.  The  assignment  still 
was  held  void  on  its  face.  It  was  enough  that  the  parties  had 
contemplated  a  surplus,  and  had  provided  that  it  should  be 
returned  to  the  debtor.  However  it  is  held  of  provisions  in 
partnership  assignments,  for  the  payment  of  individual  debts 
of  the  partners  which  might  prejudice  the  partnership  cred- 
itors, that  it  will  rebut  the  inference  of  fraudulent  intent  to 
show  that  there  were  no  debts  of  the  kind.3 

It  is  held  that  in  the  case  of  transfers  by  debtors  to 
particular  creditors,  as  distinguished  from  general  assign- 
ments,4 the  debtor  may  expressly  reserve  to  himself  the  sur- 

1  Barney  v.  Griffin.  *  A    general    assignment,    with 

*  Collomb  v.  Caldwell.  provision    for    return    of    surplus 

8  Crook  v.  Rindskopf,  supra,  at  before    satisfaction    of    all    debts, 

p.  482,  Ruger,  C.  J.  citing  Turner  would  be  void  on  its  face,  by  the 

v.  Jaycox,  40  N.  Y.  470;  Bogert  v.  New    York    rule.      Sutherland    v 

Haight,  9  Paige,  297.     So  also  of  Bradner,  115  N.  Y.  410,  22  N.  E. 

cases  in  which  property  formerly  174.      Nor   after    creditors'   rights 

belonging  to  the  partnership  had  had  actually  attached,  as  by  lien, 

become  by  purchase  the  property  of  could  the  assignment  be  corrected 

the  partners  who  made  the  assign-  even   on   the   footing   of  innocent 

ment,  and  is  turned  over  by  way  of  mistake    in    the    scrivener.      lb.; 

preference  to  the  firm.    lb.;  Dimon  Farrow   v.   Hayes,    51    Md.    498; 

«.  Hasard,  32  N.  Y.  65, 68.    Further  Whitaker   v.    Williams,     20   Conn. 

Hulbert  v.  Dean,  2  Keyes,  97.  98. 
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plus  remaining  after  satisfying  his  debt  (a  trust  or  benefit  to 
the  debtor  not  being  the  object  or  one  of  the  objects  of  the 
transaction),  because  the  law  itself  would  create  a  resulting 
trust  m  his  favor  in  regard  to  it.1  That  of  course  assumes 
that  the  preference  itself,  apart  from  the  question  of  sur- 
plus, was  lawful;  it  may  indeed  be  unlawful,  as  trenching  upon 
some  other  law,  such  for  example  as  a  statute  concerning  as- 
signments for  creditors,2  a  statute  of  insolvency,  or  a  statute 
of  bankruptcy.  The  same  is  true  in  regard  to  provisions  for 
a  return  of  the  surplus  in  a  general  assignment  for  creditors; 
if  the  assignment  itself  is  lawful,  the  fact  that  the  instrument 
provides  for  a  return  of  the  surplus  after  satisfying  the  claims 
of  all  the  creditors  is  not  objectionable,  because  the  law  would 
require  such  return.8  So,  for  the  same  reason,  a  provision 
saving  to  the  debtor  property  exempt  by  law,  or  its  equivalent 
in  value,4  shows  no  intent  to  defraud,  and  is  valid.5  • 

1See  Palmer  v.  Mason,  42  Mich.  15  Fed.  Rep.  853;    Moody  v.  Car- 

146,  3  N.  W.  945;    State  Bank.  v.  roll,    8  S.  W.  Rep.  (Texas)    610; 

Chapelle,  40  Mich.  447;  Rowland  v.  In  re  Mann,  32  Minn.  60,  19  N.  W. 

Coleman,   45   Ga.    204;     Dessar   v.  347;    Lininger  v.  Raymond,  9  Neb. 

Field,   99  Ind.    548;     Anderson  v.  40,  2  N.  W.  359;  Morgan  v.  Bogue, 

Sachs,  59  Miss.  111.     As  to  other  7  Neb.  429;  Beatty  v.  Davis,  9  Gill, 

provisions  equivalent  to  what  would  211;     Johnson    v.    McAllister,     30 

be  authorized  by  law  see  Watson  v.  Mo.  327;    Hempstead  v.  Johnston, 

Butcher,  37  Hun,  391.  18  Ark.  123.    See  Farwell  v.  Max- 

3  See  e.  g.  Solomon  v.  Sparks,  27  well,  34  Fed.  Rep.  727. 

Ga.   385;     Watkins   v.    Jenks,    24  *  Rainwater  v.  Stevens,  15  Mo. 

Ga.  431 ;  Ma  this  v.  Radcliff,  28  Ga.  App.  544;   Hildebrand  v.  Bowman, 

520.     Such  statutes  are  common.  100  Penn.  St.  580.    See  Bailsman's 

See  chap.  23.  Appeal,  90  Penn.  St.  178. 

8  Cunningham    v.    Norton,     125  6  German  Bank  v.  Peterson,  69 

TJ.  S.  77,  that  it  did  not  avoid  the  Wis.  561,  35  N.  W.  47;   Oibben  v. 

assignment   that    statute    required  Ellis,  69  Wis.  337,  34  N.  W.  154; 

that  the  surplus  should  be  paid  into  Muhr    v.    Pinover,    67    Md.    480; 

court;     Hubler    v.    Waterman,    33  Hartzler  v.  Tootle,  85  Mo.  23;   An- 

Penn.  St.  414;  Lawrence  v.  Norton,  derson  v.  Sachs,  59  Miss.  111. 

°  A  summary  of  the  rules  regarding  a  reservation  of  surplus  may  at 
this  point  be  found  convenient. 

1.  All  authorities  are  in  agreement  that  such  reservation  in  case  of 
a  mortgage  (including  all  conveyances  or  assignments  of  specific  lands, 
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The  same  doctrine  under  which  reservation  of  the  surplus  is 
held  to  invalidate  an  assignment  obtains  very  widely,  in  some 
states  by  statute,1  in  regard  to  cases  in  which  the  debtor- 

1 E.  g.  in  Alabama,  Rev.  Code,  Stetson  v.  Miller,  36  Ala.  642;  Long- 
§2157;  Price  v.  Mazange,  31  Ala.  mire  v.  Goode,  38  Ala.  577;  Camp- 
701;   Warren  v.  Lee,  32  Ala.  440;    bell  v.  Hopkins,  87  Ala.  179.    Contra 

chattels  or  choses  in  action  to  secure  a  debt  due  to  the  grantee)  is  legal,  as 
reserving  no  more  than  what  the  law  would  allow.  See  cases,  p.  247,  notes; 
Fecheimer  v.  Baum,  43  Fed.  719  (following  Calloway  v.  Bank,  54  Ga.  441); 
Loucheim  v.  Bank,  98  Ala.  521, 13  So.  374;  Barton  v.  Sitlington,  128  Mo. 
164,  30  S.  W.  514;  Stiles  v.  Hill,  62  Tex.  429;  Didier  v.  Patterson,  93  Va. 
534,25  8.  E.  661. 

2.  General  assignments  for  benefit  of  all  creditors.  Here  also  a  reser- 
vation of  surplus  is  no  more  than  what  the  law  would  allow,  and  is  valid, 
if  the  assignment  itself  is  not  in  conflict  with  some  statute  relating  to 
assignments.    Cases,  n.  3,  supra. 

3.  Partial  assignments  for  the  benefit  of  preferred  creditors,  including 
all  assignments  and  deeds  of  trust  of  specific  property  that  do  not  purport 
to  convey  all  the  debtoris  .estate.  These  .are  usually  held  valid,  when 
not  in  violation  of  statutes  regarding  preferences  or  assignments,  even 
though  reserving  the  surplus  to  the  grantor,  as  being  virtually  mortgages. 
Huntley  v.  Kingman,  152  U.  S.  527;  Beach  v.  Bestor,  47  111.  521; 
Burgin  v.  Burgin,  1  Ired.  (N.  C.)  453;  Austin  v.  Johnson,  7  Humph. 
(Tenn.)  191.  But  in  New  York  a  deed  of  this  kind  is  invalid,  although 
a  mortgage  directly  to  the  creditors,  reserving  the  surplus,  would  be  sus- 
tained. Delaney  v.  Valentine,  80  Hun,  476.  Otherwise  in  Alabama.  Hen- 
derson v.  Dill,  11  Ala.  689. 

4.  General  assignments  for  benefit  of  preferred  creditors,  including  as- 
signments for  the  benefit  only  of  assenting  creditors.  In  some  states, 
a  reservation  of  surplus  to  the  debtor  is  valid.  Hays  v.  Hostetter,  125 
Ind.  60,  25  N.  E.  134;  Harvey  v.  Anderson,  24  S.  E.  (Va.)  914  (Delaney  v. 
Valentine  criticised).  In  the  former  case,  a  reservation  of  surplus  to  the 
grantor's  wife  was  held  not  to  render  the  conveyance  fraudulent.  Such 
reservations  are  more  commonly  held  fraudulent.  Cases,  p.  316,  n.  2; 
Clark  v.  Baker,  36  S.  C.  420.  The  validity  of  a  transfer  may  turn  on 
the  question,  whether  it  is  a  mere  mortgage  or  an  assignment,  subject 
to  statutory  provisions.  In  Hollingsworth  v.  Johns,  92  Ga.  428,  17  S.  E. 
621,  several  mortgages  to  different  creditors,  executed  on  the  same  day, 
recorded  on  the  same  day,  bearing  cross  references  to  each  other,  and 
providing  that  all  should  be  of  the  same  rank  and  dignity,  were  held  not 
to  constitute  an  assignment.  See  also  Jones  v.  Cullen,  100  Tenn.  1,  42 
S.  W.  873.  In  Washington,  a  conveyance  of  all  the  debtor's  property 
to  pay  preferred  creditors  was  held  not  to  come  under  the  statutes. 
Victor  v.  Glover,  17  Wash.  37,  48  Pac.  788.  See  further  on  the  distinc- 
tion between  an  assignment  and  a  mortgage  cases,  p.  310,  n.  4. 
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assignor  requires  his  creditors  to  release  him  from  his  debts, 
where  the  fund  assigned  is  not  sufficient  to  pay  all  the  debts 
in  full.  a  The  effect  of  such  a  requirement  is  the  same  in 
principle  as  that  of  a  provision  for  the  return  of  part  of  the 
property  or  the  like; l  for  the  debtor  has  no  better  right  to 
keep  from  his  creditors  his  future  accumulations  than  he  has 
to  keep  his  present.  Some  of  the  cases  already  referred  to 
show  this;  many  others  may  be  added.3    And  the  rule  applies 

by  statute  in  Minnesota.    Denny  t>.  v.  Carson,  11  111.  503;    Hardin    v. 

Bennett,  128  U.  S.  489.  Osborne,    60    111.    98;    Henderson 

1 '  In  my  view  the  right,  either  v.  Bliss,  8  Ind.  100  103;  Butler  v. 

legal  or  moral,  of  a  debtor  to  pro-  Jaffray,  12  Ind.  504;    Hubbard  v. 

vide  in  his  assignment  for  a  release  McNaughton,  43  Mich.  220,  5  N.  W. 

from  debts  which  he  has  not  paid  293;    Atkinson  v.  Jordan,  5  Ohio, 

stands  on  no  better  grounds  than  a  289;    Brown  v.  Knox,  6  Mo.  302; 

right  to  secure  from  his  creditors  a  Ingraham  v.  Grigg,  13  Smedee  &  M. 

return  of  a  certain  percentage  on  22;    Green  v.  Triebeu,  3  Md.  11; 

the    property    distributed,    or    an  Graves  v.  Roy,  13  La.  454;  Bennett 

engagement  that  his  creditors  shall  v.  Ellison,  23  Minn.  242;    Miller  v. 

give  him  a  new  credit.'    Grover  v.  Conklin,  17  Ga.  430;  Wilde  v.  Raw- 

Wakeman,  11  Wend.  187,  193,  223;  lins,  1  Head,  34;  Greely  v.  Dixon,  21 

Howell  v.  Edgar,  3  Scam.  417,  422.  Fla.  412;    Carlton  v.  Baldwin,   22 

2  Seaving  v.  Brinkerhoff,  5  Johns.  Texas,  724;  Baldwin  v.  Peet,  ib. 
Ch.  329;  Lentilhon  v.  Moffat,  1  708;  Clayton  v.  Johnson,  36  Ark. 
Edw.  Ch.  451;  Ames  v.  Blunt,  5  406,  reviewing  the  authorities,  and 
Paige,  13,  18;  Grover  v.  Wakeman,  deciding  in  favor  of  the  assignment; 
11  Wend.  187;  Spaulding  v.  Strang,  [Overruled,  Collier  v.  Davis,  47 
38  N.  Y.  9;  s.  c.  37  N.  Y.  135;  Ark.  367,  1  S.  W.  684,  the  ruling 
Haydock  v.  Coope,  53  N.  Y.  68,  74;  of  the  court  in  the  former  case  that 
McConnell  v.  Sherwood,  84  N.  Y.  there  was  no  reservation  of  surplus 
522;  Hurd  v.  Silsby,  10  N.  H.  108;  to  the  grantor  being  held  unsound, 
Ingraham  v.  Wheeler,  6  Conn.  277;  as  the  reservation,  though  not  ex- 
Wheeler  v.  Evans,  26  Maine,  133;  press,  resulted  by  implication  of 
Pearson  v.  Crosby,  23  Maine,  261;  law.]  2  Kent,  Com.  534.  [Palmer 
The  Watchman,  Ware,  232;  Howell  v.  Giles,  5  Jones  Eq.  (N.  C.)  75.] 
v.  Edgar,  3  Scam.  417;  Rainsdell  v.  The  rule  in  Alabama,  which  for- 
Sigerson,   2  Gilman,  78;    Conkling  merry  permitted  such  stipulations, 

a  Ingraham  v.  Wheeler,  6  Conn.  277;  Hays  v.  Johnson,  6  D.  C.  174; 
Boyne  v.  Denny,  1  White  &  Wilson  Tex.  App.  460;  Ware  v.  Wanless,  2 
Wyo.  144.  Exaction  of  a  release  and  a  demand  that  creditors  shall  for- 
bear to  sue  until  a  stipulated  time  are  equally  obnoxious  as  placing 
creditors  under  a  compulsion.  Brown  v.  Knox,  6  Mo.  302;  Moore  v. 
Carr,  65  Mo.  App.  64.    But  see  p.  329,  infra. 
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no  doubt  equally  to  contemporaneous  agreements  out  of  the 
deed.1 

Assuming  that  the  case  is  not  affected  by  statute,  as  it  has 
been  in  many  states,  it  can  make  no  difference,  under  the 
New  York  doctrine,  whether  the  assignment  professes  to  turn 
over  all  the  debtor's  property  or  only  part  of  it.  The  prin- 
ciple is  the  same  in  both  cases;  all  non-assenting  creditors 
are  of  necessity  delayed.2  The  property  is  held  by  the  trus- 
tees, and  held  effectively  until  a  surplus  is  found  after  paying 
the  assenting  creditors,  if  the  assignment  is  to  be  treated  as 
valid.  More  than  that,  the  professed  purpose  is  to  obtain  a 
discharge  on  part  payment;  that  is,  where  the  debtor  is  sup- 
posed to  be  insolvent,  as  he  ordinarily  is  in  making  an  assign- 
ment. It  is  often  said  that  this  is  '  coercive/  '  repressive/ 
and  '  unjust; '  and  so  it  is.  But  the  better  way  of  putting  it 
is  that  it  is  fraudulent.  It  is  fraudulent  in  the  plainest 
sense  for  it  is  a  scheme  between  A  and  B  by  which  one  of 
the  two  seeks  to  keep  his  property,  present  and  future,  from 
the  reach  of  C  his  creditor.  Indeed  it  could  make  no  differ- 
ence in  principle  that  the  estate  of  the  debtor  turned  out 
to  be  solvent,  for  the  very  provision  requiring  a  release* 
contemplated  a  deficiency,  thus  showing  the  intent  of  the 
statute. 

In  several  of  the  states  however  a  distinction  is  taken 
between  the  two  cases  of  partial  and  general  assignments; 
stipulations  for  release  in  cases  in  which  the  debtor  turns 
over  but  part  of  his  property  being  held  obnoxious  to  law, 
while  in  cases  in  which  he  has  turned  over  all  his  property  such 

has    been     changed     by     statute.  *  Comp.  Haydock  v.  Coope,  53 

Perry  Ins.  Co.  v.  Foster,  68  Ala.  51.  N.  Y.  68. 

In  two  or  three  of  these  cases  3  Leitch  v.   Hollister,   4  Comst. 

there  was  the  further  provision  that  211 ;  Wakeman  v.  Grover,  11  Wend, 

the  surplus  should  be  turned  back  187;    s.  c.  4  Paige,  23;    Austin  v. 

to     the     debtor.        Ingraham     v.  Bell,    20    Johns.    442;     Hyslop  v: 

Wheeler,  6  Conn.  277;    Howell  v.  Clarke,  14   Johns.   458;    and  most 

Edgar,  2  Scam.  417.  of  the  cases  cited  in  the  last  note. 
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stipulations  are  sustained.1  This  latter  is  sometimes  due  to 
statute,  sometimes  apparently  to  a  feeling  that  the  assignment 
works  an  equitable  administration  of  laws  of  insolvency.  So 
far  as  the  rule  rests  upon  the  latter  ground,  it  certainly  is 
fallacious;  for  unless  the  proceeding  is  in  insolvency  or  in 
bankruptcy,  or  under  some  special  statute,  it  takes  away  the 
creditors'  rights,  quite  as  much  as  in  cases  where  the  assign- 
ment turns  over  but  part  of  the  debtor's  property.  Apart 
from  statute  creditors  cannot  in  a  proper  administration  of 
law  be  compelled  to  yield  any  of  their  rights,  further  than  is 
necessary  in  the  very  nature  of  an  assignment.  Unless  the 
case  is  brought  within  some  other  statute,  the  statute  of 
Elizabeth  governs  the  transaction,  and  avoids  the  circum- 
venting endeavor. 

Where  the  assignment  contains  a  provision  giving  authority 

1  Thomas  v.  Jenks,  5  Rawle,  221 ;  Legislation  has  changed  the 
In  re  Wilson,  4  Barr,  430;  Gordon  v.  law  of  Pennsylvania.  See  Bun-ill, 
Cannon,  18  Gratt.  387;  Skipwirth  Assignments,  §  185;  Miners'  Bank 
v.  Cunningham,  8  Leigh,  271;  Ran-  Appeal,  57  Penn.  St.  193;  Wiener 
kin  v.  Lodor,  21  Ala.  380;  McCall  v.  v.  Davis,  13  Penn.  St.  331. 
Hinckley,  4  Gill,  128;  Green  v.  It  is  held  that  to  make  a  partner- 
Trieber,  3  Md.  11;  Rosenberg  v.  ship  assignment  valid,  with  exaction 
Moore,  11  Md.  376;  Maughlin  v.  of  releases,  the  individual  property- 
Tyler,  47  Md.  545.  [Curtain  v.  of  the  partners,  as  well  as  the  part- 
Lally,  46  Fed.  580;  Robinson  v.  nership  property,  must  be  turned 
Rapelye,  2  Stewart  (Ala.)  85;  over.  Cleveland  v.  Battle,  68  Texas, 
Dockray  v.  Dockray,  2  R.  I.  547;  111,  115,  3  N.  W.  681;  Donoho  v. 
Long  v.  Meriden  Co.,  94  Va.  594,  27  Fish,  58  Texas,  169.  [Maughlin  v. 
S.  E.  499.  It  must  appear  from  the  Tyler,  supra;  Hennessey  v.  Western 
face  of  the  instrument  that  all  the  Bank,  6  Watts  &  S.  (Pa.),  300. 
debtor's  property  is  covered  by  the  Contra,  opinion  inTrumbo  v.Hamel, 
assignment.  Maughlin  v.  Tyler,  29  S.  C.  520.  In  the  last  case,  it 
supra;  partnership  cases,  infra.  A  was  held  that  the  assignment  was 
distinction  was  drawn  in  Spencer  v.  valid,  though  contemplating  a  re- 
Jackson,  2  R.  I.  35,  between  an  lease,  as  there  was  no  reservation 
assignment  which  purports  to  con-  of  surplus,  such  surplus  after  paying 
vey  all  of  the  assignor's  property,  assenting  creditors,  being  applicable 
but  does  not  do  so,  and  a  partial  to  the  general  indebtedness  of  the 
assignment  that  does  not  purport  grantor.] 
to  be  complete,  the  former  being 
fraudulent.] 
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to  the  assignee  or  trustee  to.  compromise  or  compound  with 
creditors,  in  addition  to  the  provision  for  a  release,  the  case 
becomes  obviously  stronger  against  the  instrument;  a  for  that 
is  a  case  which  looks  to  changing  the  very  rate  of  distribution 
fixed  upon  by  the  other  terms  of  the  assignment.  The 
creditors  compounded  with  will  receive  either  more  or  less 
than  their  distributive  share  under  the  general  terms  of 
the  trust;  none  can  know  what  may  be  done,  or  how  far 
his  rights  will  be  interfered  with.1  The  terms  of  the  trust 
should  leave  nothing  open  or  unsettled,3  unless  the  con- 
trary has  become  established  law  enlarging  the  rights  of 
the  debtor. 

In  a  case  *  in  New  York  an  assignment  for  creditors 
contained  a  provision  that  the  assignee  might  have  the  right 
to  compromise  with  the  creditors,  parties  thereto,-  for  all  the 
debts  and  liabilities,  if  in  the  opinion  of  the  assignee  it  would 
be  advantageous  to  the  debtor  and  to  his  creditors  to  do  so. 
This  was  held  to  avoid  the  assignment,  as  being  within  the 
rule  declared  in  cases  of  provisions  for  a  release.  The  assign- 
ment was  further  considered  to  come  within  those  cases  in 
which  trusts  were  held  illegal  because  the  assignee  had  been 
invested  with  some  absolute  or  discretionary  power  beyond 
the  appropriation  of  the  assets  to  the  payment  of  the  debts, 
or  in  which  '  the  assignor  reserved  to  himself  a  power  over  the 

1Wakeman  v.  Grover,  4  Paige,         2lb. 
23,    41;     s.    c.    11     Wend.    187,         8McConnell    v.    Sherwood,     84 
203;    McConnell    v.    Sherwood,    84    N.  Y.  522. 
N.  Y.   522.    This  subject  will  be 
considered  again,  in  a  later  chapter. 

*  In  any  case,  if  it  appears  that  the  primary  purpose  of  the  assignment 
was  to  force  a  favorable  settlement  with  creditors,  the  conveyance  will 
not  be  sustained.  Bennett  v.  Ellison,  23  Minn.  242;  Work  v.  Ellis,  50 
Barb.  512.  But  a  subsequent  attempt  to  compromise,  or  a  hope  of  com- 
promise existing  at  the  time  of  the  execution  of  the  assignment,  or,  under 
statutory  assignment  legally  executed,  a  purpose  to  effect  a  compromise, 
will  not  be  fatal  to  the  assignment.  Moore  v.  Stege,  93  Ky.  27,  18  S.  W. 
1019;  Van  Bergen  v.  Lehmaier,  72  Hun  304;  Killman  v.  Gregory,  91  Wis. 
478, 65  N.  W.  53. 
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future  direction  of  the  trust  fund,  or  an  interest  in  it  to  be 
taken  care  of  for  him  by  the  assignee.' 

All  that  has  been  said  applies  equally  to  cases  in  which  the 
assignment  is  intended  for  all  the  creditors,  or  for  but  part  of 
them.  The  provision  requiring  a  release  contemplates  in  any 
case  a  part  payment  in  discharge  of  the  whole  debt.  That  is 
an  attempt  at  circumvention;  and  the  assignment  is  a  fraud 
not  only  upon  such  of  the  preferred  creditors  as  refuse  the 
terms,  it  is  a  fraud  upon  all  the  creditors  alike.  For  it  is  to 
be  remembered  that  it  is  not  necessary,  to  enable  a  creditor 
to  defeat  a  conveyance  made  by  his  debtor,  that  the  convey- 
ance should  have  been  made  to  defraud  that  creditor;  fraud 
upon  one  creditor  is  a  fraud  upon  all.1 

Sometimes  the  provision  for  a  release  is  attended  with  an- 
other, cutting  off  refusing  creditors  from  all  participation  in 
the  benefits  of  the  assignment,3  sometimes  with  one  which 
only  excludes  the  refusing  creditors  from  the  benefits  of  some 
preference  offered  to  them.  The  New  York  courts  would 
probably  treat  the  two  cases  as  standing  upon  the  same  foot- 
ing, condemning  both  alike; 8  this  upon  one  and  the  same 
ground,  of  an  attempt  to  impair  or  unsettle  the  rights  of  credi- 
tors. A,  the  debtor,  makes  over  his  property  to  B,  and  then 
says  to  his  creditors,  '  Accept  the  terms  upon  which  I  have 
transferred  my  property  to  B,  and  you  shall  have  certain 
advantages;  refuse  and  you  shall  have  less,  and  perhape 
nothing.'  Any  creditor  may  well  declare  this  to  be  a  scheme 
to  unsettle  his  rights  and  so  to  circumvent  him,  and  may 
seize  the  property.    The  most  that  the  debtor  can  be  allowed 

1  Ante,  pp.  84-86.  8  Wakeman  v.  Grover,  11  Wend. 

2  Wilde  v.  Rawlings,  1  Head,  34;  187;  s.  c.  4  Paige,  23;  2  Kent,  Com. 
Miller  v.  Conklin,  17  Ga.  430,  434;  536,  note;  Burrill,  Assignments, 
treating  such  stipulation  as  fraudu-  §  195.  Wakeman  v.  Grover  decides 
lent.  But  see  Heydock  v.  Stan-  that  the  debtor  must  settle  his 
hope,  1  Curtis,  471,  on  Rhode  Island  scheme,  not  leave  it  open  to 
statutes;  Jackson  v.  Lomas,  4  T.  R.  change. 

166. 
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to  do  is  to  establish  his  preferences'  once  for  all,  without  con- 
dition.1 Other  courts  however  allow  the  debtor  to  degrade 
the  preferred  creditors,  upon  their  refusal,  to  the  level  of  the 
rest  for  whom  the  assignment  is  also  made.3  a 

Thus  far  of  the  New  York  doctrine.  At  first  the  Massachu- 
setts doctrine  touching  trusts  and  reservations  in  favor  of  the 
debtor,  in  these  general  assignments,  appears  to  have  been 
in  accord  with  that  of  New  York;  indeed  it  followed  the  New 
York  doctrine  in  terms.  And  taking  the  term  '  trusts  and 
reservations '  in  a  narrow  sense,  the  New  York  doctrine  still 
obtains  in  Massachusetts.     In  the  leading  case  8  of  that  state 

1  The  rule  appears  to  have  been  preferences,  and  requiring  an  abso- 
rather  broadly  interpreted  in  Spaul-  lute  release  for  each  creditor  who 
ding  t7.  Strang,  37  N.  Y.  135,  and  accedes,  is  not  per  se  fraudulent  and 
38  N.  Y.  9.  But  see  the  explanation  void.'  But  upon  this  it  is  safe  to 
of  that  case  in  Haydock  v.  Coope,  say,  in  the  light  of  later  events  and 
53  N.  Y.  68,  74.  of  present  practices,  that  Wakeman 

2  2  Kent,  Com.  533,  534,  536,  v.  Grover  is  justified,  and  that  the 
note;  Burrill,  Assignments,  §  195,  state  is  safer  under  the  stern  rule, 
5th  ed.  Chancellor  Kent,  in  the  which  after  all  is  only  the  true  rule 
note  just  cited,  declares  that  Wake-  in  regard  to  fraud,  than  under  a  rule 
man  v.  Grover,  supra,  is  '  the  most  which  encourages  fraud.  Prefer- 
stem  decision  that  exists,  either  in  ences  at  best  are  only  to  be  toler- 
England  or  this  country,  on  the  ated  (see  chap.  22),  as  the  wide- 
subject;  '  and  he  says  that  '  the  spread  legislation  against  them 
weight  of  general  authority,  both  sufficiently  shows;  the  debtor 
English  and  American,  is  that  an  should  not  be  able  to  prefer  with  a 
assignment  by  a  debtor  of  all  his  condition  and  so  leave  everything 
property   for  the  payment  of  his  open  and  indeterminate. 

debts,  and  at  the  same  time  giving         8  Harris  v.  Sumner,  2  Pick.  129. 

a  Spencer  v.  Jackson,  2  R.  I.  35.  This  may  be  done  if  there  is  no  stipu- 
lation for  a  release,  Finlay  v.  Dickerson,  29  111.  9;  or  if  the  whole  fund 
is  to  be  applied  to  the  assignor's  indebtedness  in  any  event.  Trumbo  v. 
Hamel,  29  S.  C.  520;  Hall  v.  Denison,  17  Vt.  310.  But,  if  the  time  fixed 
for  the  assent  of  the  creditors  is  unreasonably  short,  and  if  it  appears  that 
the  natural  effect  of  the  stipulation  would  be  a  return  of  the  surplus  to 
the  grantor,  after  paying  assenting  creditors,  the  assignment  will  not  be 
sustained.  Hardin  v.  Osborne,  60  HI.  93.  See  further  Curtain  v.  Lally, 
46  Fed.  580;  Warner  Glove  Co.  v.  Jennings,  58  Conn.  74,  19  Atl.  239; 
Hays  v.  Johnson*  6  D.  C.  174, 
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an  insolvent  debtor  had  executed  an  assignment  of  all  his 
property  to  one  of  his  creditors  in  trust  to  sell  the  same  and 
out  of  the  proceeds  to  pay  the  whole  of  the  debt  due  to  the 
trustee,  a  certain  sum  to  the  debtor,  and  to  other  creditors 
who  should  execute  the  instrument  a  certain  proportion  of 
the  debts  due  them.  The  reservation  in  favor  of  the  debtor 
was  held  to  avoid  the  assignment  as  matter  of  law;  the  court, 
referring  to  a  well-known  New  York  decision,1  and  declaring 
that  where  the  defect  was  apparent  upon  the  deed  the  question 
of  its  effect  was  a  question  of  law.  l  It  would  be  worse  than 
useless  to  submit  it  to  the  jury.' 

Shortly  afterwards  however  a  distinction  was  taken '  which, 
as  a  matter  of  principle,  might  be  considered  as  an  abandon- 
ment of  this  position,  though  it  has  not  been  so  treated  by  the 
courts.  An  insolvent  debtor  assigned  his  property  in  trust 
for  the  benefit  of  all  his  creditors,  upon  condition  that  those 
only  should  be  entitled  to  dividends  who,  within  a  certain 
time,  should  become  parties  to  the  assignment,  and  that  the 
surplus,  if  any,  and  the  dividends  of  non-assenting  creditors, 
should  be  paid  over  to  the  debtor.  It  was  held  that  there 
was  nothing  in  this  to  make  the  assignment  even  prima  facie 
fraudulent  against  the  refusing  creditors;  the  court  declaring 
that  the  '  presumption  f  was  that  the  object  of  the  provision 
was  to  hasten  the  creditors  and  bring  the  business  to  a  speedy 
conclusion.8  And  as  this  expresses  the  settled  rule  of  law  in 
Massachusetts,  it  will  be  seen  that  cases  of  this  kind  are  not 

1  Murray  v.  Riggs,  15  Johns.  588.  as  early  as  in  the  year  1810.    Ste- 

3  Andrews  v.  Ludlow,  5  Pick.  28.  vens  v.  Bell,  6  Mass.  339,  342,  where 

3  '  This  case  is  therefore  not  like  it  is  said  that  if  the  property  turned 

the  case  of  Harris  v.  Sumner,  2  Pick,  over  is  not  excessive,  '  no  injury  is 

129  [supra],  in  which  a  large  pro-  done  to  other  creditors,  if  there  be 

vision  was  secured  to  the  debtor  a  stipulation  that  the  surplus  over 

unconditionally.'  the    debts    and    indemnities    shall 

The  same  doctrine  in  regard  to  enure  to  the  use  of    the  debtors. 

provisions  for  a  return  of  a  surplus  Parsons,  C.  J.    This  statement,  it  is 

by  preferred  creditors  had  been  laid  probable,  established  the  practice  in 

down  by  the  court  of  Massachusetts  Massachusetts. 
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looked  upon  even  with  the  degree  of  disfavor  in  which  mort- 
gages with  benefits  reserved  to  the  debtor  are  regarded;  the 
latter  showing  prima  facie  an  intent  to  defraud.1 

From  one  point  of  view  the  effect  of  the  decision  last  stated 
is  only  this,  that  the  courts  of  Massachusetts  sanction  the 
debtor's  putting  a  species  of  pressure  upon  his  creditors  to 
cause  them  to  assent  to  an  assignment  drawn  up  by  himself, 
and  the  giving  to  the  debtor  a  claim  as  creditor  to  lapsed 
dividends.  So  far  as  any  rights  of  the  debtor  are  concerned, 
in  regard  to  such  dividends,  the  decision,  as  interpreted  by 
later  cases,  goes  no  further;  there  is  no  forfeiture,  and  there 
could  be  none  under  constitutional  law,  of  the  non-assenting 
creditors'  rights;  the  lapsed  dividends  due  the  assignor  do 
not  become  exempt  from  such  creditors;  if  not  already  paid 
over,  they  may  be  attached  by  trustee  (garnishment)  process 
in  the  hands  of  the  assignee,9  and  this  though  other  creditors 
have  afterwards  agreed  to  the  assignment.8 

From  another  point  of  view  the  effect  of  the  decision  is 
different.  The  validity  of  the  assignment  (when  not  trenching 
upon  statute)  is  recognized;  and  the  assignee  must  accord- 
ingly have  reasonable  time  for  carrying  it  out,  otherwise  the 
assignment  would  be  worthless  and  practically  invalid.  The 
result  is  that  creditors  are  compelled,  by  act  of  the  debtor  not 
assented  to,  to  forbear  to  sue;  that  is,  the  courts  have  sanc- 
tioned, and  so  made  lawful,  the  attempt  of  the  debtor,  with 
the  aid  of  one  of  his  creditors,  to  cut  down  the  rights  of  the 
other  creditors.4  Creditors  are  not  bound  to  assent  to  the 
assignment,5  but  their  rights  are  much  abridged  by  law  if  they 

1  Ante,  p.  297.  8  Bradford  v.  Tappan,  supra. 

*  Bradford  v.  Tappan,  11  Pick.  76,         4  Mechanics'  Bank  v.  Eagle  Sugar 

78;     Fall    River    Iron    Works    v.  Refinery,  109  Mass.  38.    The  fraud 

Croade,  15  Pick.  11,  16;    Grocers'  referred  to  in  this  case  is  fraud  other 

Bank  v.  Simmons,   12  Gray,  440;  than  that  of  the  text. 
Leland  v.  Drown,  ib.  437.    But  even         *  Fall  River     Iron     Works     v. 

this  right  may  be  out  off  by  sale  Croade,  supra, 
of  the  property  under  the  assign- 
ment.    Leland  v.  Drown,  supra. 
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do  not.  And,  whatever  may  be  true  of  other  cases,  here 
there  is  a  personal  intent  to  delay  them.  It  would  be  hard 
to  reconcile  all  this  with  the  statute  of  Elizabeth,  that  is,  as 
an  original  question,  before  the  law  had  as  yet  extended  the 
rights  of  debtors;  and  as  for  the  distinction  between  such  a 
case,  and  a  case  in  which  a  sum  of  money  or  a  piece  of  prop- 
erty is  to  be  given  to  the  debtor-assignor  '  unconditionally/ 
it  would  have  been  consistent  to  overrule  the  previous  de- 
cision. If  a  creditor  refuse  to  accept  the  assignment,  the 
lapsed  dividend  becomes  payable  '  unconditionally '  to  the 
debtor,  and  the  two  cases  are  the  same. 

The  distinction  however,  as  we  have  before  said,  appears 
still  to  obtain.1  In  the  first  case  cited  it  appeared  that  an 
insolvent  debtor  had  assigned  his  property,  in  consideration, 
as  the  deed  stated,  of  a  bond  and  notes.  The  assignee,  it 
appeared,  had  given  a  bond,  as  part  consideration,  for  the 
payment  of  the  debts  of  the  assignor,  and  for  the  rest  four 
promissory  notes,  which  were  put  into  the  hands  of  the 
assignor;  that  is,  so  much  was  to  be  paid  back  to  him.  The 
court  held  the  deed  void  towards  other  creditors;  it  mattered 
not  that  the  reservation  did  not  appear  upon  the  face  of  the 
deed.2 

In  Massachusetts  the  courts  at  first  took  the  same  position 

0 

in  regard  to  provisions  for  release  as  that  maintained  by  the 
courts  of  New  York.    The  leading  Massachusetts  case  s  con- 

1  Piatt  v.  Brown,  16  Pick.  553;  was    proved    by    other    evidence. 

Nostrand  v.  Atwood,  19  Pick.  281,  This  fact  being  established  by  the 

285,  286.    See  also  Quincy  v.  Hall,  verdict,  —  and  it  was  left  to  the 

1  Pick.  357.  jury  to  decide  upon   it   from   the 

3 Wilde,  J.:  'The  only  distino-  evidence,  —  we  can  see  no  distinc- 
tion between  that  case  [Sumner  v.  tion  in  principle  between  the  two 
Harris,  supra]  and  this  is,  that  there  cases.' 

the  fraudulent  reservation  in  favor         8Widgery  v.  Haskell,  5  Mass.  144. 

of  the  assignor  was  apparent  upon  The  case  is  vexed  in  Rand's  edition 

the  face  of  the  instrument  itself,  of  the  Reports  by  a  series  of   ill- 

and  in  this  case  the  reservation  informed  and  impertinent  notes. 
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tains  a  well-considered  examination  of  the  subject  by  one  of 
the  masters  of  the  law,  Chief  Justice  Parsons.  The  case  was 
replevin  of  a  vessel,  against  an  officer,  who  had  attached  the 
vessel  in  a  suit  by  a  certain  creditor  as  the  property  of  his 
debtors.  The  debtors,  becoming  insolvent,  had  executed  to 
the  plaintiffs,  creditors,  an  assignment,  by  way  of  a  bill  of 
sale,  of  their  property,  including  this  vessel.  The  deed  pre- 
ferred certain  creditors,  who  were  to  be  paid  in  full,  and 
provided  that  what  was  left  should  be  distributed  pro  rata 
among  other  assenting  creditors,  on  four  conditions:  (1)  a 
release  of  every  species  of  legal  process  which  they  might 
have  commenced  against  the  debtors;  (2)  adjustment  of 
their  demands  by  the  plaintiffs,  agents  or  attorneys  appointed 
by  the  debtors;  (3)  a  release  of  all  their  demands  against 
the  debtors;  (4)  notice  of  their  assent,  within  six  months. 
It  was  held  that  the  plaintiffs'  title-deed  to  the  ship  was 
fraudulent  and  void. 

The  court  said  that  the  deed  purported  to  be  made  for  the 
benefit  of  certain  creditors,  and  then  for  the  other  creditors; 
but  it  was  evident  that  the  intent  of  the  parties  went  much 
further,  —  it  was  intended  '  to  compel  the  discharge  of  the 
grantors  from  all  their  debts  by  locking  up,  from  every  credi- 
tor who  would  not  discharge  them,  every  part  of  the  estate 
of  the  grantors.'  *     An  insolvent  debtor  could  not  make  a 

1  To  this  there  is  a  note  in  Rand's         It  was  also  observed  that  it  was 

ed.  of  the  Reports  which  shows  that  not    enough    that     the    creditors 

the  editor  did  not  fully  understand  should    release,  on    part    payment 

the  case.    The  '  intent '  referred  to  only;     their   claims   must   be   ad- 

by  the  court  of  course  was  not  ex-  justed,  not  by  a  jury  of  impartial 

pressed  by  the  deed;  but  the  effect  men,   but  by  the  plaintiffs,   who, 

of  the  deed  was  as  if  such  intent  being    creditors,    had    an    interest 

had  been  expressed,  —  it  was  the  to  cut  down  all  the  debts  except 

natural  meaning  of  the  provision  for  those  due  to  themselves. 
release.     The  debtors  said  to  their         To  this  passage  there  is  another 

creditors,  (  Release  us,  or  you  shall  note  quite  wanting  in  point,     put 

have  nothing;  we  give  our  property  the  provision  for  adjustment  is  no 

to  trustees  who  will  hold  it,  unless  part  of  the  subject  now  under  con- 

you  accept  our  terms.'  adoration;   the  sole  question  is  of  , 
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bankrupt  law  for  himself.  He  might  prefer  one  creditor  to 
another;  but  even  the  preferred  creditor  could  not  be  bound 
except  by  assenting.  If  he  did  not  consent,  nothing  passed, 
and  the  property  intended  to  be  conveyed  remained  liable 
to  attachment.  Nor  could  the  debtor  convey  his  property  in 
trust  to  pay  his  creditors  without  the  creditors'  assent.1 

Although  all  this  was  said  in  a  judgment  evidently  deliber- 
ate and  considered,  and  apparently  intended  as  an  adjudica- 
tion of  the  question,  it  has  in  later  cases  been  observed  that  it 
was  unnecessary  to  the  determination  of  the  case  to  decide 
that  the  provision  for  a  release  invalidated  the  assignment; 
for  there  were  other  grounds  sufficient  to  sustain  the  actual 
decision  against  the  plaintiffs.  That  is,  the  language  of  the 
court  was  no  more  than  obiter  dictum.3    And  later  cases,  for 

the  effect  of  a  requirement  of  re-  No  doubt  there  is  a  wide-spread 
lease.  and  rightful  feeling  in  favor  of  such  a 
1  The  same  learned  judge  ap-  distinction;  all  statutes  of  assign- 
pears  however  to  have  considered  ments,  insolvency,  and  bankruptcy 
that  there  was  a  distinction  between  are  founded  upon  it.  The  difficulty, 
cases  in  which  the  debtor  sought  as  has  been  pointed  out  ante,  p.  331, 
as  now,  by  the  terms  of  the  assign-  is  that  in  cases  out  of  statute  the 
ment,  to  cut  off  refusing  creditors  debtor,  by  the  assignment,  is  seeking 
from  all  benefit  of  the  property  to  make  a  bankruptcy  law  for  him- 
turned  over,  and  cases  in  which  the  self;  that  is,  he  is  endeavoring  to 
creditors  were  only  to  release  the  compel  his  creditors  to  surrender 
debtor  on  his  turning  over  to  them  their  right  to  payment  in  full,  — 
all  his  property  without  reserve,  to  the  benefit  of  his  future  accumu- 
from  liability  in  respect  of  his  future  lations  as  well  as  to  that  of  his 
accumulations.  For  soon  after  the  present  effects  if  the  latter  are  not 
foregoing  case  was  decided  the  Chief  sufficient.  Such  right  the  creditors 
Justice  said:  'At  common  law  have,  until  statutes,  and  proceedings 
every  man  might  prefer  any  cred-  under  statutes,  have  taken  it  away. 
itor,  and  might  pledge  his  property,  In  a  word  then  the  attempt  to 
and  convey  it  in  trust,  so  that  no  exact  a  release,  being  an  attempt 
fraud  resulted  to  others;  and  if  he  to  impair  rights,  shows  an  intent 
stripped  himself  of  all  his  property  to  defraud. 

in  favor  of  any  one  creditor,  leaving         s  In  Borden  v.  Sumner,  4  Pick. 

himself   quite   destitute,    no   other  265,    266,   it  was  said   concerning 

creditor  had   legal   cause  of  com-  objection  to  a  provision  for  release: 

plaint,  it  the  transaction  was  honest  '  This  seems  to  have  been  one  of 

and  for  a  valuable  consideration.'  the    grounds    for    setting    aside    a 

Stevens  v.  Bell,  6  Mass.  339,  342.  similar  conveyance  in  the  case  of 
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which  this  intimation  prepared  the  way,  have  silently  or 
expressly  supported  provisions  for  release.1  This  however  is 
consistent  with  the  rule  sustaining  provisions  for  turning  over 
to  the  debtor  an  unclaimed  surplus;  there  is  no  distinction 
between  a  present  return  of  property  and  a  grant  of  future 
ease  and  enjoyment. 

What  has  thus  come  to  be  accepted  in  Massachusetts  has 
obtained  for  law  in  some  other  states.3    Even  the  courts  of  New 

Widgery  v.  Haskell,  5  Mass.  144,  adverse  to  the  rule  in  Massachu- 
though  in  that  case  the  question  setts.  This  case  of  Halsey  v.  Whit- 
as  to  the  validity  of  the  assignment  ney  has  been  much  considered,  and 
was  limited  to  a  ship,  which  was  in  the  main  unfavorably.  See  Bur- 
embraced  within  the  general  terms  rill,  Assignments,  §  194,  5th  ed. 
of  the  conveyance  but  was  at-  Whether  any  distinction  would 
tached  before  she  came  into  the  be  taken  against  stipulations  for 
actual  possession  of  the  assignees,  release  where  the  assignment  turned 
It  was  an  important  consideration  over  but  part  of  the  debtor's  prop- 
too  in  that  case  that  property  to  erty  does  not  appear;  probably 
an  amount  sufficient  to  pay  the  not.  See  Nostrand  v.  Atwood,  19 
demands  of  the  creditors  particu-  Pick.  281,  apparently  a  case  of 
larly  provided  for  in  the  assign-  partial  assignment, 
ment,  and  those  of  the  assignees  2Hall  v.  Denison,  17  Vt.  310; 
themselves,  who  were  also  creditors,  Haven  v.  Richardson,  5  N.  H.  113; 
had  been  received,  ...  so  that  Fox  v.  Adams,  5  Greenl.  245;  Canal 
the  ship  .  .  .  was  not  needed  for  Bank  v.  Cox,  6  Greenl.  395;  Lee's 
those  purposes,  and  if  the  right  Appeal,  9  Barr,  804;  Bayne  v. 
of  the  assignees  had  been  estab-  Wylie,  10  Watts,  309;  Mechanics' 
lished,  they  could  only  have  held  Bank  v.  Gorman,  8  Watts  &  S.  304; 
in  trust  for  the  general  creditors  Sheepshanks  v.  Capen,  14  Serg.  &  R. 
...  It  is  not  therefore  a  necessary  35;  Wilson  v.  Kneppley,  10  Serg.  & 
inference  from  that  decision  that  R.  439;  Cheever  v.  Clarke,  7  Serg.  & 
the  clause  in  the  assignment  .  .  .  R.  510;  Coakley  v.  Weil,  47  Md.  277; 
rendered  the  whole  conveyance  Maughlin  v.  Tyler,  ib.  545,  if  all 
void.'  the  debtor's  property  is  turned  over; 

1  Andrews  v.  Ludlow,  5  Pick.  28;  Clayton  v.  Johnson,  36  Ark.  406, 
Lupton  v.  Cutter,  8  Pick.  298;  [Overruled,  see  p.  322,  n.  2  supra] 
Nostrand  v.  Atwood,  19  Pick.  281.  reviewing  the  authorities.  [Niolon 
See  Halsey  v.  Whitney,  4  Mason,  v.  Douglas,  2  Hill  Ch.  (S.  C.)  442; 
206,  where  it  is  considered  that  Phippen  v.  Durham,  8  Grat.  (Va.) 
opinion  and  practice  had  fixed  the  457].  In  Brashear  v.  West,  7 
rule  in  Massachusetts.  At  p.  230  Peters,  60S,  a  case  touching  Penn- 
of  the  report  the  learned  judge  in-  sylvania  law,  the  court  felt  bound 
dicates  that  his  own  opinion  was    to  accept  the  view  of  the  courts 
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Hampshire,  where  the  strict  rule  in  regard  to  trusts  and  res- 
ervations in  favor  of  the  debtor  has  always  obtained,  at  first 
followed  the  rule  in  Massachusetts  in  regard  to  provisions  for 
release; '  but  afterwards  the  law  was  changed  by  statute.2  It 
is  however  to  be  remembered  that  the  question  in  Massachu- 
setts, as  everywhere  else,  is  one  of  the  extent  of  creditors,  rights; 
in  Massachusetts,  and  wherever  else  the  Massachusetts  rule 
has  been  adopted,  creditors'  rights  have  been  much  abridged 
by  the  decisions  of  the  courts,  and  credits  must  now  be  ex- 
tended accordingly.  What  constitutes  a  fraudulent  intent  re- 
mains the  same;  it  is  made  out  when  the  debtor,  with  the  aid 
of  one  or  more  of  his  creditors,  goes  far  enough  to  cross  the  line 
which  separates  his  rights  from  those  of  his  other  creditors. 

of  that  state,  but  did  bo  reluctantly.  §  185,  5th  ed.    As  to  Minnesota  law, 

Marshall,  C.  J.  said:    '  We  are  far  which  is  statutory,  see  Denny  v. 

from  being  satisfied  that  upon  gen-  Bennett,  128  U.  S.  489,  affirming 

eral  principles  such  a  deed  ought  to  Bennett  v.  Denny,  33  Minn.   530, 

be  sustained.'    The  law  of  Pennsyl-  29  N.  W.  193. 
vania  has  since  been  changed  by         *  Haven  v.  Richardson,  supra, 
statute.    See  Burrill,  Assignments,         '  Hurd  v.  Silsby,  10  N.  H.  106. 
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CHAPTER  XII. 

INTENT  TO  DEFRAUD  CONTINUED:    ASSIGNMENTS  CON- 
TINUED: 'HINDER  AND  DELAY/  ETC. 

It  has  well  been  said  1  that  there  is  a  necessary  difficulty 
in  sustaining  assignments  against  the  objection  of  creditors, 
even  when  as  free  as  possible  from  all  objectionable  provisions, 
for  of  necessity  the  assignment  delays  the  creditors;  there 
must  be  some  delay  in  completing  the  arrangements  for 
carrying  the  assignment  into  effect,  and  in  upholding  the 
trusts  the  courts  must  require  the  non-assenting  creditor 
to  stay  his  hand  until  the  trustee  is  appointed  and  has  time  to 
get  in  the  estate.3  So  much  is  allowed  by  law  for  the  sake  of 
upholding  a  common  practice.' a    Further  than  this  however 

1  SeldeQ,  J.  in  Dunham  v.  Water-         3  In   England,   as  well    as   the 

man,  17  N.  Y.  9.  United    States,    a   general   assign- 

3  Hanselt  v.  Vilmar,  76  N.  Y.  630.  ment  is  an  act  of  bankruptcy,  and 

This  is  sometimes  provided  for  by  so  throws  the  whole  matter  into 

statute;  and  in  such  cases  it  seems  court,  at  the  will  of  non-assenting 

that  creditors  must  await  the  com-  creditors;  the  assignment  defeating 

pletion   of   the  assignment   before  itself.     Bankruptcy  Act,   1883,  46 

attaching    the    property,     though  &  47  Vict.  c.  52,  §4,   (a)  ;   U.  S. 

the  assignment  is  itself  alleged  to  Bankruptcy  Act,  1898,  §  3  a,  cl.  5, 

be  fraudulent.     Coots  v.  Radford,  Am.  1903,  §  2.    [Under  the  United 

47  Mich.  37.  States  act,  it  is  hardly  true  that  the 

In  New  York  the  creditor  must  assignment   defeats   itself,    for,    as 

have  obtained  and  docketed  judg-  already   seen,    in    the   absence   of 

ment  against  his  debtor  before  he  positive  action    by    the    creditors 

can  proceed  against  an  assignment  to  secure  an  adjudication  of  bank- 

which  is   not   more   objectionable  ruptcy,  the  assignment  may  oper- 

than  any  assignment  in  itself  must  ate.    See  p.  307,  note.] 
be.    Spring  *.  Short,  90  N.  Y.  538. 

°  Meyers  v.  Kinrie,  26  111.  36;  State  v.  Adler,  97  Mo.  413,  10  S.  W.  824; 
Torlina  v.  Trorlicht,  6  N.  M.  54,  27  Pac.  794;  Hafner  v.  Irwin,  1  Iredell 
(N.  C.)  490,  498. 
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the  New  York  law  will  not  go;  and  if  other  delays  are  made 
necessary  by  the  instrument,  it  will  have  no  validity  against 
those  who  refuse  to  accept  its  terms.1  There  is  then  an 
intent  to  defraud  within  the  meaning  of  the  statute  against 
fraudulent  conveyances;  intent  to  hinder  or  delay  is  intent 
to  defraud;  '  hinder/  '  delay/  and  '  defraud '  are  practical 
equivalents  in  the  civil  administration  of  the  statute.  * 

1  Nicholson  v.  Leavitt,  6  N.  Y.  of  its  execution,  intended  to  prevent 

510;     Brigham    v.    Tillinghast,    13  such    immediate    application     will 

N.  Y.  215,  220;  Dunham  v.  Water-  avoid   the  instrument,   because   it 

man,  17  N.  Y.  9;  Jessup  v.  Hulse,  was  made  with  "  intent  to  hinder 

21  N.  Y.  168,  169;    Van  Nest  v.  and  delay  creditors  in  the  collection 

Yoe,  1  Sandf.  Gh.  4,  9;   Knight  v.  of  their  debts."     Such  an  intent, 

Packer,  12  N.  J.  Eq.  214;  Gardner  expressed    in    the    instrument    or 

v.    Commercial    Bank,    13    R.    I.  proved  aliunde,  is  fatal  alike   by 

155,    167;    Piereon   v.  Manning,  2  the  language  of  our  statute  and  the 

Mich.  445;    MeCleery  v.   Allen,   7  well-settled    adjudications    of    the 

Neb.  21.  English  and  American  courts.' 

In  Dunham  v.  Waterman,  Selden,  Sales  by  an  insolvent  debtor 
J.  said:  *  General  assignments  in  on  long  and  unusual  credit  having 
trust  for  the  payment  of  debts  are,  the  necessary  effect  to  delay  credi- 
tor the  most  part,  an  American  de-  tors  are  invalid  against  them.  Rob- 
vice.  .  .  .  The  history  of  these  as-  erts  v.  Radcliff,  35  Kans.  502; 
signments  in  this  state  tends  to  Kurtz  v.  Miller,  26  Kans.  314,  sale 
show  that  they  were  originally  an  to  son,  having  no  property, 
invention  by  debtors  in  failing  3  To  the  objection  that  an  intent 
circumstances,  designed,  not  for  to  delay  or  hinder  was  not  an  intent 
the  benefit  of  their  creditors,  but  to  to  defraud,  the  court  in  Nicholson  v. 
perpetuate  their  own  control  over  Leavitt,  supra,  said:  '  A  positive 
the  property  in  their  hands.'  See  intent  to  defraud  always  does  exist 
also  the  language  of  Mr.  Senator  where  the  inducement  to  the  trust 
Tracy  in  Grover  v.  Wakeman,  11  is  to  hinder  and  delay  creditors, 
Wend.  187,  218.  since  the  right  of  a  creditor  to  re- 
in Tillinghast  v.  Brigham  the  ceive  his  demand  when  due  is  as 
court  says:  'The  true  rule  to  be  absolute  as  the  right  to  receive 
observed  is  this:  An  insolvent  it  at  all.1  That  is,  the  intent  to 
debtor  may  make  an  assignment  of  impair  the  right,  or  the  '  endeavor 
all  his  estate  to  trustees  to  pay  his  to  alter  rights '  of  our  definition  of 
debts,  with  or  without  preferences;  fraud,  is  ad  intent  to  defraud;  it  is 
but  such  assignees  are  bound  to  actual  and  not  merely  constructive 
make  an  immediate  application  of  fraud,  because  it  is  the  fraud  of  the 
the  property.  And  any  provisions  statute.  See  also  Brigham  v.  Til- 
contained  in  the  assignment  which  linghast,  supra;  Odgen  v.  Peters,  21 
show  that  the  debtor,  at  the  time  N.  Y.  23,  25,  '  if  the  intention  is  to 
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We  have  seen  that  it  is  no  ground  for  objecting  to  convey- 
ances in  trust  for  creditors,  according  to  Virginia  law,  that 

hinder  or  delay  creditors,  the  trans-  that  the  intent  to  defraud  of  the 

action  is  fraudulent/  statute  is  a  technical  term,  and  is 

The  same  doctrine  is  laid  down  by  established  by  the  doing  of  certain 

other  courts.    Thus  in  Buck  v.  Sher-  acts,  one  of  which  is  an  attempt  by 

man,  2  Doug.  176  (Mich.),  the  court  the  debtor  to  extend  the  time  of 

says  that '  an  express  [i.  e.  personal]  payment  of  his  debt  without  the 

intent  to  commit  fraud  is  not  neces-  creditor's    consent.      Burrill    seeks 

sary  in  order  to  render  a  convey-  to   show   that   the   intent   of   the 

ance  fraudulent  as  against  creditors,  statute    of    Elisabeth    is    stronger 

It  is  sufficient  if  the  effect  of  the  con-  than  that  of  most  of  our  American 

veyanoe  is  to  delay  or  hinder  cred-  statutes,    requiring    for    all    three 

itors  in  the  collection  of  their  debts.'  words  alike,  '  hinder,'  '  delay,'  '  de- 

[Gray  v.  Neill,  86  Ga.  188,  12  S.  E.  fraud,'  an  actual  personal  intent. 

362.]     Later  by  the  same  court:  Assignments,    §§  332,    referring   to 

'  If  an  assignment  by  a  debtor  in  the  special  language  of  the  context, 

failing  circumstances  is  drawn  in  '  devised  and  contrived/  '  purpose 

such   a   manner   as   that   it  must  and  intent.'    But  the  modern  Eng- 

necessarily,  in  its  execution,  tend  lish    authorities    are    the    effectual 

to  hinder  or  delay  creditors  un-  answer;     'intent/    as    applied    to 

provided  for,  in  the  collection  of  each  of  the  words,  has  become,  if 

their  debts,  then  the  legal  presump-  it  was  not  always,  a  technical  term 

tion  arising  upon  the  face  of  the  in  England  as  well  as  in  the  United 

instrument  is  that  it  was  framed  States.     See  e.  g.  the  much  cited 

with  that  intent.'    Pierson  v.  Man-  authority  Freeman  v.  Pope,  L.  R.  5 

ning,  2  Mich.  445,  454.     The  Su-  Gh.   538;    ante,   p.   80;    Ex  parte 

preme   Court   of   Pennsylvania   in  Jackson,  14  Ch.  D.  725, C.  A.;  ante, p. 

Mitchell  v.  Stiles,  13  Penn.  St.  306,  8,  note  1 ;  Ex  parte  Chaplin,  26  Ch. 

309,  speaking  also  of  assignments  D.  319,  331,  C.  A.;  ante,  p.  5,  note 

for  creditors:   '  Delay  is  incident  to  1.     It  is  true  the  last  two  cases 

all  human  affairs.  .  .  .  But  in  this  related  to  bankruptcy  law,  but  no 

and  all  its  kindred  cases  the  delay  distinction  has  ever  been  suggested 

is  by  the  will  of  the  grantor,  and  on  that  footing.    Burrill  indeed  ad- 

the  hindrance  and  obstruction  to  mits,  in  the  next  section,  that  the 

the  creditors  are  stipulated  for  in  the  law  has  been  expounded  in  Eng- 

deed;  a  very  different  affair  indeed  land  as  well  as  in  this  country  con- 

p.  e.  from  delay  *  incident  to  all  trary   to  his   view.     Assignments, 

human  affairs'].     And  it  is  from  §333.     So  far  as  our  statutes  in 

this    circumstance   the    law   infers  general  are  concerned  the  learned 

the  intent.'    See  also  Rupe  v.  Al-  author  approves  of  the  construc- 

kire,  77  Mo.  641;    Bixby  t>.  Cars-  tion  which  gives  to  the  word  '  in- 

kaddon,  55  Iowa,  533.    The  shorter,  tent '  the  more  liberal,  i.  e.  techni- 

and    it  is   believed,   more   correct  cal  meaning.    lb.,  sub  fin.    So  far 

way  of  putting  the  case  is  to  say,  as  the  penal  aspects  of  the  statute 

as   we   have  elsewhere   suggested,  of  Elizabeth  are   concerned   there 
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the  creditors  are  put  off  (even  with  full  enjoyment  of  the 
property  by  the  debtor)  for  some  definite  period  of  time, 
which  may  be  for  several  years;  for  that  would  not  defeat 
the  purpose  of  the  trust,  —  the  test  of  validity  in  that  state.1 
In  other  states  the  rule  is  commonly  stated  in  terms  allowing 
the  debtor  to  fix  a  reasonable  time  for  getting  in  and  dispos- 
ing of  the  effects,2  since  the  law  itself  would  allow  such  time.1 
The  courts  of  New  York  would  no  doubt  accept  such  a  rule; 

may  be  a  distinction  of  the  kind,  the  amount  of  property  conveyed 

See  ante,  p.  6.  being  largely  in  excess  of  the  debt. 

Further  it  is  clear  enough,  though  Hartman  v.  Allen,  9  Lea  67.] 
the  contrary  has  sometimes  been  'Rundlett.  v.  Dole,  10  N.  H. 
supposed  (see  for  instance  Burgert  458;  Stevens  v.  Bell,  6  Mass.  339, 
v.  Borohert,  59  Mo.  83;  Hickox  v.  343;  Adlum  v.  Yard,  1  Rawle,  163; 
Elliott,  22  Fed.  R.  21),  that  Parlia-  Knight  v.  Packer,  12  N.  J.  Eq.  214; 
ment  had  no  thought  of  any  dis-  Hafner  v.  Irwin,  1  Ired.  490;  Hardy 
tinction  between  the  words  '  de-  v.  Skinner,  9  Ired.  191 ;  Perry  v. 
lay,  hinder,  or  defraud; '  they  are  Foster,  58  Ala.  502;  Mitchell  v, 
simply  alternative  equivalents,  used  Beal,  8  Yerg.  134;  Bennett  v.  Union 
out  of  caution  to  make  clear  the  Bank,  5  Humph.  612;  Young  v.  Hail, 
meaning.  Nothing  was  or  is  more  6  Lea,  175;  Farmers'  Bank  v.  Doug- 
common  than  to  use  equivalents  in  las,  11  Smedes  &  M.  469;  Hender- 
that  way.  '  Many  such  pleonasms  son  v.  Downing,  24  Miss.  106; 
[as  hinder  and  delay]  are  to  be  Hempstead  v.  Johnston,  18  Ark.  123. 
found  in  old  English  statutes,  where  [Potter  v.  McDowell,  31  Mo.  62.] 
they  are  introduced  for  caution's  3  Stevens  v.  Bell,  supra;  Hol- 
sake,  more  than  with  any  precise  lister  v.  Loud,  2  Mich.  309.  See 
idea  as  to  what  they  were  intended  Gore  v.  Clisby,  8  Pick.  555,  559; 
to  effect.'  Robertson,  J.  in  Read  v.  Hower  v.  Geesaman,  17  Serg.  & 
Worthington,  9  Bosw.  628.,  R.  251.    So  of  other  provisions  giv- 

1  Ante,  p.  267 ;  Conn  v.  Ward,  32  ing  no  greater  powers  than  the  law 

W.  Va.  34.    [Dance  v.  Seaman,  11  would    give.      Planters'    Bank    v. 

Grat.  778.     In  Tennessee,  a  con-  Clarke,  7  Ala.  765,  power  to  permit 

veyance  in  trust  to  secure  a  debt,  the  debtor  to  hold  and  manage  the 

with  two  years'  time  allowed  to  the  property. 

grantor  before  trustee  could  take  It  is  sometimes  said  that  where 
possession,  was  held  valid,  when  the  no  time  is  specified  at  all,  a  reason- 
value  of  the  property  did  not  ex-  able  time  is  implied  and  the  pro- 
ceed the  amount  of  the  debt,  vision  thus  made  good.  See  Ste- 
Reed  Fertiliser  Co.  v.  Thomas,  97  vena  v.  Bell,  supra.  But  see  2  Kent, 
Tenn.  478,  37  S.  W.  220.  But  aliter  Com.  533,  '  for  if  no  time,  or  an 
of  a  conveyance  to  secure  a  debt  unreasonable  time,  be  prescribed, 
having  two  years  and  a  half  to  run,  the  deed  is  fraudulent.' 
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the  differences  in  the  authorities  would  then  relate  to  the  in- 
terpretation of  the  rule.  In  New  York  the  rule  would  be  very 
narrowly  interpreted;  it  would  require  the  exercise  of  dili- 
gence in  carrying  out-  and  terminating  the  business.  A  pro- 
vision for  '  all  convenient  despatch '  would  be  proper,  and 
advisable.1 

What  would  constitute  reasonable  time  would,  at  least  un- 
der the  New  York  rule,  depend  much  upon  the  nature  of  the 
business  and  the  situation  of  the  property,  viewed  with  regard 
to  a  speedy  and  diligent  disposition  of  the  trust;  not,  it  should 
be  observed,  with  a  view  to  preventing  a  sacrifice,  as  by  wait- 
ing for  a  rise  in  prices  or  a  more  favorable  market.'  The 
debtor  cannot  under  that  rule,  and  in  principle  cannot  under 
any  rule,  impose  such  terms  upon  his  creditors.  They  have 
in  principle  a  right,  which  the  debtor  may  not  take  away 
without  their  consent,  to  present  satisfaction;  for  that  is  the 
contract.  Any  attempt  to  take  away  that  right  shows  an  in- 
tent to  defraud.     A  common  example  is  found  in  cases  in 

11  All  convenient  despatch  was  Myroleum  Co.  147  Mass.  356,  359, 

the  best  limit;  and  it  put  the  execu-  17  N.  E.  887;   Gardner  v.  Commer- 

tion  of  the  trust  under  the  control  rial  Bank,  95  III.  298;    Gardner  v. 

of  a  court  of  equity,  and  with  it  Commercial   Bank,    13   R.   I.    155; 

the  conduct    and    fidelity    of    the  First    National    Bank    v.    Hughes, 

trustee/    Nelson,  J.  in  Cunningham  10  Mo.  App.  7;  Bigelow  v.  Stringer, 

v.  Freeborn,    11    Wend.   240,   255.  40  Mo.  195;    De  Wolf  v.  Sprague 

See  also  Burrill,  Assignments,  §  219,  Manuf .    Co.    49    Conn.    282,    326; 

Phelps  v.  Curts,  80  111.  109;   Smith 


5th  ed. 

7  Van  Nest  v.  Yoe,  1  Sandf .  Ch 
4,  8;  Ogden  v.  Peters,  21  N.  Y 
23, 25;  Jessup  v.  Hulse,  ib.  168, 171 
Means  v.  Dowd,  128  U.  S.  273 
Maughlin  v.  Tyler,  47  Md.  545 
German  Bank  v.  Nunes,  80  Ky.  334 
Vernon  v.  Morton,  8  Dana,  247,  263 
Ward  v.  Trotter,  3  T.  B.  Mon.  1 
Knight  v.  Packer,  12  N.  J.  Eq.  214 
Livermore  v.  McNair,  34  N.  J.  Eq 
478;  Sutton  v.  Hanford,  11  Mich 
513;  Palmer  v.  Mason,  42  Mich.  146 
3  N.  W.  945;    Bernard  v.  Barney 


v.  Conkwright,  28  Minn.  23,  8N.W. 
876;  Lehman  v.  Kelly,  68  Ala.  192. 
But  see  Woodward  v.  Marshall,  22 
Pick.  468,  474;  Perry  Ins.  Co.  v. 
Foster,  58  Ala.  502;  Cannon  v. 
Peebles,  2  Ired.  449,  455;  Cason  v. 
Murray,  15  Mo.  378;  Waldron  v. 
Wilcox,  13  R.  I.  518,  521;  Beatty 
v.  Davis,  9  Gill,  211;  Montgomery  t>. 
Galbraith,  11  Smedes  &  M.  555, 
authority  to  pledge  in  case  of  '  any 
pressing  emergency.'  See  post,  p. 
356. 
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which  a  really  solvent  debtor  seeks,  through  an  assignment 
with  provisions  for  delay  for  better  prices,  to  gain  time  and 
save  himself.1  But  the  New  York  rule  unfortunately  does 
not  everywhere  obtain.3 

When  it  comes  to  the  matter  of  prescribing  a  specific  time 
there  is  much  difficulty.  The  safer  course  for  the  debtor 
would  be  to  require  '  all  reasonable  despatch/  or  the  like,  in 
terms.  If  this  is  not  done,  some  short  maximum  limit  of 
time,  which  may  fairly  be  regarded  as  the  equivalent,  should 
be  set  down.  Statute  in  some  states  has  fixed  the  time  to  be 
allowed.8  Apart  from  statute  two  4  or  three5  or  four,6  and 
even  nine  7  and  eleven  8  months,  and  in  one  case  B  two  years 
have,  by  different  courts,  but  not  in  New  York,  been  held  rea- 
sonable. On  the  other  hand  a  provision  for  a  delay  of  a  year, 
to  prevent  a  sacrifice,  would  be  fatal  in  Kentucky,10  as  it  cer- 
tainly would  be  in  New  York  and  probably  in  other  states. ll     A 

1  See  cases  cited  in  last  note;  p.  339.  Further  see  Hempstead  v. 
also  Munson  v.  Ellis,  58  Mich.  331;    Johnston,  18  Ark.  123. 

Knapp  v.  McGowan,  96  N.  Y.  75;         sCotts  v.  Radford,  47  Mich.  37; 

Planck  v.  Schermerhorn,  3  Barb.  Ch.  Knight  v.  Packer,  12  N.  J.  Eq.  214, 

644,  646.     In  the  last  case  Wal-  218. 

worth,    Ch.    said:     'The   creditors         4  Hindman  v.  Dill,  11  Ala.  689. 

are   entitled   to   payment  in   cash  See  Hafner  v,  Irwin,  1  Ired.  490. 

when  their  debts  become  due.    And         6  Christopher  v.  Covington,  2  B. 

where  a  man  has  ample  means  to  pay  Mon.  357. 

all  his  debts  in  cash  as  they  become         °  Cannon  v.  Peebles,  2  Ired.  449; 

due,  there  seems  to  be  no  reason  a.  c.  4  Ired.  204. 

for  making  a  general  assignment,         7  Gilmer  v.   Earnhart,   1    Jones, 

and  giving  preferences,  except  for  559.    See  Hempstead  v.  Johnston, 

the  purpose  of  delaying  the  cred-  18  Ark.  123. 

itors  in  the  assertion  of  their  legal         *  Young  v.  Booe,  11  Ired.  347. 

rights.'    See  also  Phelps  v.  Curts,  80         •  Rundlett   v.    Dole,    10    N.    H. 

HI.    109;     Gardner   v.    Commercial  458. 

Bank,  95  HI.  298;   Gardner  v.  Com-         l0  Ward  r.Trotter,  3  T.B.  Mon.  1. 

mercial  Bank,   13  R.  I.  155,   167;         ll  See  Sheerer  v.  Lautaerheizer,  6 

Burt  v.  McKinstry,  4  Minn.   204,  Watts,  543.     But  see  Farquharson 

215;   Gore  v.  Murray,  6  Minn.  305;  v.  McDonald,  2  Heisk.  404;  Graham 

Keevil  v.  Donaldson,  20  Kans.  165.  v.  Lockhart,  8  Ala.  9;  Dana  v.  Bank 

But  see  Ogden  v.  Peters,  21  N.  Y.  of  United  States,  5  Watts  &  S.  223. 

23,  post,  p.  372.  And     see     Robins    v.    Embry,     1 

2  See  cases  at  end   of  note   2,  Smedes  &  M.  Ch.  207. 
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provision  allowing  three  years  before  the  sale  of  land  would  in 
Pennsylvania  be  fatal; l  so  would  a  provision  allowing  three 
years  under  Tennessee  law.3 

Provisions  conferring  any  arbitrary  discretion  uppn  the  as- 
signee or  trustee,  in  the  disposition  of  the  trust  property,  or 
any  discretion  though  not  arbitrary  which  proceeds  from  the 
authority  of  the  assignor  independently  of  the  courts,  are 
equally  objectionable  according  to  the  better  authorities;  un- 
less indeed  creditors'  rights  have  actually  been  cut  down  so 
far  as  to  allow  the  same.  The  assignee  is  considered  in  some 
sort  a  substitute  for  the  officers  of  the  law,  and  himself  an 
officer  of  the  court;  and  he  must  therefore  be  left  subject  en- 
tirely to  the  direction  of  the  court.8  That  is  to  say,  those 
rights  which  the  creditors  have  must  be  left  to  the  protection 
of  the  law  through  its  own  agency  of  the  tribunals  of  justice; 
for  the  debtor  to  attempt  to  take  them  out  of  the  hands  of 
the  courts,  where  the  law  does  not  give  him  the  right  to  do 
so,  is  to  attempt  to  impair  them,  and  that  establishes  an  in- 
tent to  defraud.  Beyond  conferring  the  legal  title  upon  the 
assignee,  and  directing  the  order  of  disposition  of  the  prop- 
erty, the  debtor  can,  according  to  the  better  rule,  exercise 
no  control  over  the  trust.     Any  provision  which  could  be  set 

1  Adlum  v.  Yard,  1  Rawle,  163.  pose  of  allowing  him  to  continue- 
1  Mitchell  v.  Beal,  8  Yerg.  134.  In  business  free  from  interference- 
Young  v.  Hail,  6  Lea,  175,  Cooper,  of  creditors.  Wood  v.  Eldredge,  147 
J.  said:  'The  probable  "  law's  de-  Mich.  554,  111  N.  W.  168.] 
lay  "  is  all  that  can  fairly  be  stipu-  In  regard  to  prescribing  a  time 
lated  for.'  See  Henderson  v.  Down-  within  which  creditors  are  to  assent, 
ing,  24  Miss.  106,  116.  In  Bennett  see  Burrill,  Assignments,  §  217,  5th 
v.  Union  Bank,  5  Humph.  612,  five  ed. 

years  were  given,  and  that  was  held         3  '  The  assignor  can  neither  pre- 

not  to  establish  fraud.     [Not  so  scribe   conditions,    nor   invest   the 

in  Arizona.    Rochester  v.  Sullivan,  assignee  with  powers,  which  tend 

2  Ariz.  75,  11  Pac.  58.    Such  a  pro-  in  any  degree  to  vary  or  modify 

vision  is  clearly  fraudulent  when  the  the  duties  which  the  law  devolves 

grantor  is  to  manage  the  property,  upon  him/    Seidell,  J.  in  Jessup  v. 

and  the  year's  delay  is  for  the  pur-  Hulse,  21  N.  Y.  168,  169. 
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up  by  the  assignee  in  justification  of  a  course  of  conduct,  in 
regard  to  the  property  assigned,  differing  from  that  which  the 
law  would  require,  will  avoid  the  assignment.1 

No  intermediate  ground  can  in  principle  te  taken.  The 
assignor,  as  a  very  learned  judge  has  put  the  case,  being  the 
absolute  owner  of  the  property,  and  not  obliged  to  assign, 
may  annex  such  conditions  and  qualifications  to  the  assign- 
ment as  he  will.  If  he  annex  improper  conditions,  the  whole 
assignment  must  be  pronounced  void;  the  courts  could  not 
hold  the  transfer  good,  and  disregard  the  condition,  because 
that  would  be  to  take  the  assignor's  property  against  his  wilL 
He  has  consented  to  part  with  his  property  only  upon  certain 
conditions;  and  the  transfer  and  conditions  must  in  reason 
and  in  justice  stand  or  fall  together.  If  the  court  upholds 
the  assignment,  it  must  uphold  the  conditions;  '  it  cannot 
substitute  its  own  discretion  for  that  with  which  the  assignor 
has  in  express  terms  invested  the  assignee.'  The  only  course 
open  to  the  courts  is  to  pronounce  the  whole  assignment 
invalid.' 

Some  discretion  however,  short  of  that  discretion  which  pro- 
ceeds from  the  authority  of  the  debtor  and  is  independent  of 
the  courts,  must  be  allowed  to  the  trustee,  if  assignments  are 
to  be  sustained  at  all.  The  trustee  cannot  sell  at  once;  he 
can  only  be  required  to  exercise  reasonable  prudence  in  the 
matter.  He  may  take  time  to  advertise,  and  hence  must  him- 
self set  a  day  for  the  sale.  And  if  no  bidders  should  come, 
it  would  be  lawful  for  him,  and  it  would  be  his  duty,  to  set 

'Jessup  v.  Hulse,  supra.     [De  with  it.     Falk  v.  Liebes,  6  Colo. 

Wolf  t;.  Sprague  Mfg.  Co.,  40  Conn.  App.   473,   42  Pac.   46;    Adler   v. 

282.    In  case  of  a  statutory  assign-  Cloud,  42  S.  C.  272,  20  S.  E.  393; 

ment,  such  a  provision  has  some-  Schoeller  v.  Hutchins,  66  Tex.  324, 

times  been  held  not  to  invalidate  1  S.  W.  266.     See  also  Cunning- 

the  assignment.    The  assignee  was  ham  v.  Norton,  126  U.  S.  77  and 

subject  to  the  law,  whatever  the  Muller  v.  Norton,  132  U.  S.  601  f 

provisions  of  the  assignment,  and  both  cases  dealing  with  Texas 

the    illegal    provision    would    fail  signments.] 
without   carrying  the    assignment        3  lb.  Selden,  J. 
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another  day.  The  manner  of  the  sale  must  also  be  left  to 
him;  he  must  decide  whether  to  sell  the  property  in  parcels 
or  entire;  *  and  many  other  similar  matters  must  of  necessity 
be  left  to  his  judgment,  though  he  should  act  as  far  as  possible 
in  consultation  with  the  (assenting)  creditors.2 

When  it  comes  however  to  the  application  of  the  rule  to 
specific  cases  other  than  such  as  those  just  mentioned,  the 
courts  have  encountered  some  difficulties.  What  is  to  be  said 
of  a  provision  giving  the  assignee  discretion  in  regard  to  the 
time  of  sale  generally,  or  conferring  upon  him  power  to  sell 
at  such  convenient  time,  or  at  such  time  or  times,  as  he  may 
think  best?  Upon  the  answer  to  be  given  there  has  been 
conflict  of  authority.  It  has  been  declared  that  to  give  the 
trustee  a  discretion  to  sell  at  such  time  as  he  may  think  best 
would  be  to  allow  him  to  delay  the  sale  indefinitely,  so  long 
as  he  might  think  it  expedient  to  wait  for  better  prices;  and 
that  would  subvert  the  assignment.8 

On  the  other  hand  it  has  well  been  declared  that  fraud  ought 
to  be  clearly  proved,  and  that  a  provision,  in  an  assignment  for 
creditors  or  in  any  other  instrument,  which  may  as  reasonably 
be  taken  in  a  sense  which  would  support  it  as  in  a  sense  which 
would  make  it  fraudulent,  should  be  taken  in  the  first-named 
sense.4     Accordingly  it  has  been  held,  overruling  the  deci- 

'It  is  doubtful  whether  the  as-  Tyler,  47  Md.  545;  Hardin  v.  Os- 
signee  could  determine  so  import-  borne,  60  111.  98. 
ant  a  question  as  whether  to  sell  by  s  Selden,  J.  in  Jessup  v.  Hulse,  21 
auction  or  retail;  that  would  be  to  N.  Y.  168;  Brigham  v..  Tillinghast, 
allow  him  to  determine  that  the  13  N.  Y.  215,  220. 
business  might  be  carried  on  for  *  Coke,  Litt.  42;  Crook  v.  Rind- 
possibly  a  great  length  of  time,  skopf,  105  N.  Y.  475,  485  (reversing 
Such  a  question  should  not  be  34  Hun,  457) ;  Townsend  v.  Sternes, 
taken  out  of  the  hands  of  the  32  N.  Y.  214;  Benedict  v.  Hunting- 
court.  See  Preston  v.  Southwick,  ton,  ib.  219;  Wilson  v.  Robertson, 
115  N.  Y.  139,  21  N.  E.  1031,  post,  21  N.  Y.  587,  589;  Kellogg  v.  Slau- 
p.  369.  son,  11  N.  Y.  302;  [Bagley  v.  Bowe, 

2  Selden,  J.  in  Jessup  v.  Hulse,  21  105  N.  Y.  171, 11  N.  E.  386.]  Palmer 

N.  Y.  168,  169.    See  also  Maennel  v.  v.  Mason,  42  Mich.  146,  3  N.  W.  945 

Murdock,  13  Md.  164;    Maughlin  v.  (casting    doubt    upon    Pierson    v. 
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sions  and  dicta  to  the  contrary,  that  the  conferring  of  power 
to  sell  at  such  time  or  times  as  the  trustee  may  think  best  is 
not  to  be  construed  as  giving  to  him  a  discretion  emanating 
from  the  authority  of  the  debtor  and  beyond  the  control  of 
the  courts.    It  is  important  to  illustrate  the  doctrine. 

In  a  leading  case  *  in  New  York  suit  had  been  brought  for 
conversion,  the  plaintiffs  claiming  the  property  under  an  as- 
signment made  to  them  for  creditors,  the  defendants  claim- 
ing as  creditors  under  a  levy  of  execution.  The  defendants' 
case  rested  upon  the  alleged  fraudulent  intent  of  the  assign- 
ment, manifested  by  a  provision  that  the  plaintiffs  should 
take  possession  of  the  property  assigned,  '  and  sell  and 
dispose  of  the  same  upon  such  terms  and  conditions  as  in 
their  judgment  may  appear  best  and  most  for  the  interest 
of  the  parties  concerned/  The  court,  while  re-affirming  the 
rule  that  a  provision  authorizing  a  sale  on  credit  would 
establish  the  '  intent '  of  the  statute,  held  that  the  clause  in 
question  was  not  to  be  construed  as  authorizing  a  sale  in  that 
way. 

The  '  terms' and  conditions  f  were  indeed  left  by  the  instru- 
ment to  the  discretion  of  the  trustees;  but  (where  the  instru- 
ment did  not  show  the  contrary)  that  discretion  was  to  be 
exercised  within  legal  limits;  it  was  a  legal  discretion.3  The 
law  implied  a  restriction  when  there  were  no  express  words; 
it  would  not  defeat  the  assignment  by  inferring  that  the 
debtor  contemplated  an  illegal  act.  There  was  no  express 
authority  to  sell  on  credit  or  to  do  any  other  illegal  act,  and 
there  was  ample  room  for  the  excretion  given.  The  discre- 
tion related  to  the  manner  of  sale,3  a  construction  which 

Manning,  2  Mich.  445);  State  Bank  Husan,    6    Mich.    329;    Cribben  v. 

v.  ChapeUe,  40  Mich.  447;  Watkins  Ellis,  69  Wis.  337,  34  N.  W.  154, 

v.  Wallace,  19  Mich.  57;  Mattison  v.  overruling   Keep   v.   Sanderson,    2 

Judd,  59  Miss.  99;  ante,  p.  314.  Wis.  42;  s.  c.  12  Wis.  352. 

Kellogg  v.  Slauson,  11   N.  Y.         3Brigham  w.  Tillinghast,  13  N.  Y. 

302.  215, 219. 

2  To  the  same  effect  Nye  v.  Van 
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would  uphold  the  instrument  was  to  be  preferred  to  one  which 
would  defeat  it.1 

The  same  view,  it  was  shown,  had  already  been  taken  by 
the  courts  of  the  same  state.  In  one  case  *  the  assignment 
contained  a  provision  in  which  the  same  language  now  under 
consideration  was  used;  and  it  had  there  been  held  by  the 
Supreme  Court  that  that  language  did  not  authorize  the  trus- 
tees to  sell  on  credit.  There  was  another  case  of  the  same 
sort,  in  which  the  same  conclusion  had  been  reached.8  In 
still  another  case  4  in  the  Court  of  Chancery  an  assignment 
directed  the  trustee  to  sell  '  in  such  manner  and  at  such  rea- 
sonable times  as  should  seem  proper  to  him; '  and  this  was 
held  not  to  authorize  a  sale  on  credit,  and  did  not  invalidate 
the  assignment.  It  did  not  sanction  the  inference  of  an  illegal 
purpose.* 

1 '  The  assignees  were  at  liberty  seem  best  to  the  trustees  were  held 

to  sell  at  public  or  private  sale,  in  fatal.      Woodburn    v.    Mosher,    9 

large  or  small   quantities,   or  one  Barb.  255;   Murphy  v.  Bell,  8  How. 

article,  with  the  privilege  of  taking  Pr.  468;   Brigham  v.  Tillinghast,  13 

more  of  the  same  kind  at  the  same  N.  Y.  215,  220.    But  the  way  was 

price.    They  might  require  a  cer-  prepared  by  a  distinction, 
tain  percentage  to  be  paid  at  the         Far  within  the  rule  was  a  later 

time  of  the  bid  and  the  balance  on  case  in  which  objection  was  made 

delivery,  and  might  prescribe  the  to  an  assignment   on  the  footing 

time  and  place  for  delivery  in  gross  of  a  provision  directing  the  assignee 

or  in  parcels.    The  language  of  the  to  convert  the  property  '  into  cash 

assignment  can  be  abundantly  sat-  as  soon  as  the  same   may    conve- 

isfied  by  a  construction  that  shall  niently  and  properly  be  done.'     It 

support  the  instrument,  and  in  such  was  urged  that  this  gave  to  the 

case  the  rule  is  well  settled  that  a  assignee  a  discretion   beyond  any 

construction    shall    not    be    given  allowed  by  law.    But  this  was  de- 

which  shall  defeat  it.'     Parker,  J.  nied  by  the  court.     The  provision 

2  Whitney  r.  Krows,  11  Barb.  198.  was    somewhat    criticised,    but   it 

3  Southward  v.  Sheldon, J7  How.  was  not  essentially  bad.  '  An  as- 
Pr.  414.  signment    drawn    precisely    as    it 

'Meacham  v.  Sternes,  9  Paige,  ought  to  be  will  not  undertake  to 

398.  speak  to  the  assignee  in  regard  to 

8  The  court  did  not  as  yet  over-  his  duties  under  the  trust.'  But  the 
rule  the  cases  in  the  Supreme  Court  provision  in  this  case  was  '  harm- 
in  which  provisions  for  sale  '  within  less  '  and  '  supererogatory.'  Og- 
such  convenient  time  '  as  should  den  v.  Peters,  21  N.  Y.  23. 
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In  another  case  l  in  the  Court  of  Appeals  of  New  York  it 
appeared  that  property  had  been  conveyed  to  an  assignee  in 
trust  to  pay  debts,  and  that  he  was  directed  '  forthwith  [to] 
take  possession  of  the  said  premises  and  sell  the  same  with- 
out delay  for  the  best  price  that  can  be  procured.'  It  was 
objected  apparently  that  this  gave  to  the  assignee  a  discretion 
not  legally  incident  to  his  trust,  and  one  not  capable  of  being 
controlled  by  the  courts  on  application  of  creditors.  But  the 
court  refused  to  entertain  this  view.  All  that  the  provision 
meant  was  that  the  assignee  should  proceed  to  sell  without 
unreasonable  delay;  it  could  not  be  construed  into  an  at- 
tempt to  exempt  the  assignee  from  his  legal  duties. 

In  a  contemporaneous  case  2  before  that  court  creditors 
sought  to  invalidate  an  assignment  as  void  on  its  face,  be- 
cause of  a  provision  that  the  assignee  should  '  sell,  dispose  of 
and  convey  the  said  real  estate  and  personal  property,  at  such 
time  or  times,  and  in  such  manner,  as  shall  be  most  condu- 
cive to  the  interests  of  the  creditors  .  .  .  and  convert  the 
same  into  money  as  soon  as  may  be  consistent  with  the  in- 
terests of  said  creditors/  The  court  again  held  that  the  pro- 
vision gave  to  the  assignee  no  powers  beyond  those  author- 
ized by  law;  the  assignee  was  '  virtually  directed  to  perform 
his  duty  according  to  the  rules  and  requirements  of  the  law.' 
The  giving  of  any  discretion  '  as  coming  directly  from  the 
assignor  himself '  would  be  fatal;  *  here  the  assignee  was 
not  to  exercise  any  other  judgment  than  that  of  the  court,  of 
which  he  was  to  be  treated  as  the  agent.  Any  error  of  judg- 
ment on  his  part  could  at  once  be  corrected  by  an  application 
to  court. 

1  Griffin  v.  Marquardt,  21  N.  Y.  most  conducive  to  the  interests  of 

121.  the     creditors  —  would     not     now 

3  Jessup  v.  Hulse,  21  N.  Y.  168.  hold;    the   trustee's   action   would 

8  The  example  here  given  by  the  still  be  within  the  control  of  the 

court  —  discretion  to  sell  at  such  courts.     Townsend   v.   Sternee,   32 

time  and  in  such  manner  as  in  the  N.  Y.  214,  infra. 

judgment  of   the  trustee  would   be 
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In  a  case  *  before  the  same  court  a  few  years  later  a  provi- 
sion in  an  assignment  was  held  to  fall  within  the  law,  which 
provided  that  the  assignee  should  have  power  '  to  sell  and 
dispose  of  the  assigned  premises,  at  such  time  or  times,  and 
in  such  manner,  as  to  him  may  seem  to  be  most  for  the  bene- 
fit and  advantage  of  the  creditors.'  This  was  no  more  than 
the  law  itself  required;  and  the  validity  of  the  direction  had 
been  repeatedly  upheld.3  And  a  like  rule  has  later  been  ap- 
plied to  a  case  in  which  the  mortgagee  of  a  stock  of  goods 
took  possession  and  continued  the  sale  of  the  property  for  a 
short  time  at  retail,  instead  of  disposing  of  it  by  auction; 
this  was  deemed  not  necessarily  fraudulent.8 

None  of  these  cases  professed  to  overrule  the  decisions  (be- 
fore mentioned)  holding  fatal  provisions  for  sale  '  within  such 
convenient  time '  as  should  seem  best  to  the  trustee;  those 
decisions  were  sometimes  distinguished.4  At  the  same  term 
however  in  which  the  decision  last  referred  to  was  rendered 
a  case  5  came  before  the  Court  of  Appeals,  in  which  the  ques- 
tion was  directly  faced  whether  to  overrule  or  to  follow  the 
decisions  referred  to;  and  they  were  now  expressly  overruled. 
In  the  case  cited  an  assignee  in  an  assignment  for  creditors 
had  been  authorized  to  take  possession,  '  and  within  such  con- 
venient time  as  to  him  may  seem  meet,  by  public  or  private 
sale,  for  the  best  price  that  can  be  procured,  shall  convert ' 
the  property  into  money.  The  court  held  that  this  did  not 
show  an  intent  to  hinder  creditors;  the  control  of  the  courts 
was  not  taken  away.0 


1  Townaend  v.  Sternes,  32  N.  Y. 
209. 

2  Kellogg  v.  Slauson,  11  N.  Y. 
302;  Jessup  v.  Hulse,  21  N.  Y.  168; 
Wilson  v.  Robertson,  ib.  587.  See 
Doe  d.  Shackelford  v.  Bank  of  Mo- 
bile, 22  Ala.  238. 

3  Preston  t>.  Southwick,  115  N.  Y. 
139,  21  N.  E.  1031.    Secus  of  course 


if  it  was  at  all  for  the  benefit  of  the 
mortgagor.    Ib. 

4  Kellogg  v.  Slauson,  supra. 

6  Benedict  v.  Huntington,  32 
N.  Y.  219. 

•Potter,  J.:  'If  the  rule  laid 
down  in  those  cases  is  sound,  the 
judgment  in  this  case  should  be 
reversed,  for  the  language  of  the 
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Whatever  differences  of  opinion  the  authorities  may  dis- 
close in  regard  to  the  construction  to  be  placed  upon  particu- 
lar words  or  clauses,  the  New  York  courts,  with  many  others 
following  their  lead,  are  agreed  in  the  principle  to  be  applied 
The  question  to  be  considered  in  regard  to  the  provision  is 
this:  taking  the  language  as  it  stands,  does  it  clearly  exclude 
the  interposition  of  the  courts,  in  the  matter  of  the  discretion, 
upon  the  application  of  the  assenting  creditors?  1  If  it  does, 
then  (assuming  that  creditors'  rights  have  not  been  abridged 
by  law)  the  debtor  has  attempted  to  take  away  from  his  credi- 
tors a  right,  and  the  assignment  is  invalid  against  all  who  do 
not  assent.2  If  on  the  other  hand  the  discretion  of  the  courts 
is  not  clearly  excluded,  it  is  to  be  considered  that  there  was 
no  intent  to  exclude  it,  and  the  assignment  is  good.1     This 

power  contained  in  the  assignment  be  excluded  so  long  as  the  trustee 

in  this  case  is  identical  with  the  first  conformed  to  the  powers  given  by 

of  those  cases  [Woodburn  v.  Mosher,  the  assignment;  it  has  no  reference 

9  Barb.  255],  and  in  effect  so  with  to  cases  of  the  right  of  the  courts 

the  other  [Murphy  v.  Bell,  8  How.  to  interfere  against  unlawful  con- 

Pr.  468].  ...  It  is  time  that  this  duct  of  the  trustee, 
apparent  conflict  of  cases  and  con-         That  the  intent  to  exclude  the 

fusion     of     rules  .  .  .  should     be  courts  should  be  clear  is  obvious 

settled.    It  appears  to  me  that  the  enough;    and  it  is  equally  obvious 

case   of   Jessup    v.    Hulse    [supra],  that  the  ordinary  provisions  show 

divested  of  the  apparent  indorse-  no  such   intent   because   they  are 

ment  of  the  two  cases  above  re-  generally  the  language  of  printed 

ferred  to,  controls  the  case  before  documents,  drawn  up  with  a  view 

us.  ...  I  am  of  opinion  that  the  to  meet  the  very  requirements  of  the 

construction  given   to  the   assign-  law. 

merits  in  the  cases  of  Woodburn  v.         3  Hardin  v.  Osborne,  60  111.  93 

Mosher   and    Murphy   v.    Bell   has  (trustee  to  sell  '  at  most  favorable 

been  overruled  in  the  later  cases,  opportunity  ...  of    which    event 

and  that  those  cases  are  not  au-  he  is  to  be  the  sole  judge  ').   Contra, 

thority.'  Cannon   v.    Peebles,    2   Ired.   449; 

The  whole  line  of  cases  in  the  Hardy  v.  Skinner,  9  Ired.  191;  Gil- 
Court  of  Appeals,  above  presented,  mer  v.  Earnhardt,  1  Jones,  559; 
was  affirmed.  Benedict  v.  Hunt-  Rundlett  v.  Dole,  10  N.  H.  458; 
ington,  supra.  See  also  Bellows  v.  Bennett  v.  Union  Bank,  5  Humph. 
Partridge,  19  Barb.  176.  612. 

1  This  of  course  assumes  that  the         3  Hollister  v.  Loud,  2  Mich.  309; 

interposition  of  the  courts  would  Dubose  v.  Dubose,  7  Ala.  235,  240 
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principle,  it  is  apprehended,  is  general,  and  not  limited  to  the 
class  of  cases  just  considered. 

There  is  a  very  special  aspect  (already  alluded  to)  of  this 
subject  of  discretionary  powers,  which  has  also  been  the  sub- 
ject of  conflict  of  authority  through  the  country,  to  wit,  provi- 
sions giving  to  the  trustee  or  assignee  discretion  or  power  to 
sell  on  credit.  The  New  York  law,  as  might  well  be  expected, 
fully  and  consistently  discountenances  such  provisions;  the 
courts  of  that  state  declaring  that  they  establish  the  '  intent  to 
hinder,  delay,  or  defraud  '  of  the  statute.1  The  control  of  the 
courts  over  the  trustee  is  effectually  taken  away,  and  the  au- 
thority of  the  debtor  substituted  for  the  law,  i.  e.  for  the  rights 

(trustee  to  Bell  on  request  of  either  587,  589;   Benedict  v.  Huntington, 

of  the  parties  of  the  third  part  ...  32  N.  Y.  219;    Bobbins  v.  Butcher, 

such  part  of  the  trust  property  as  101  N.  Y.  575,  11  N.  E.  272. 
may  be  necessary  to  protect  them;         This  probably  would  not  affect  a 

any  execution  creditor  could  com-  provision    giving    the    trustee    the 

pel  a  sale,  so  that  the  trustee  was  right  to  take  market  securities  in 

not  put  beyond  the  reach  of  the  payment  of  property  sold,  though 

courts);    Tarver  v.  Roffe,  ib.  873  such  securities  might  still  have  a 

(to  same  effect) ;   Planters'  Bank  v.  long  time  to  run. 
Clarke,  ib.  765  (same);    Evans  v.         Upon    the   question   what   Ian- 

Lamar,  21  Ala.  333;  Doe  d.  Shackel-  guage  falls  within  the  rule  see  the 

ford  v.  Bank  of  Mobile,  22  Ala.  238;  foregoing     cases;      also     Clark    v. 

Perry  Ins.  Co.  v.  Foster,  58  Ala.  502  Fuller,  21   Barb.   128;    Bellows  v. 

(which  goes  to  the  verge  of  the  law) ;  Partridge,    19   Barb.    176;    South- 

Mussey  v.  Noyes,  26  Vt.  462.  worth   v.   Sheldon,    15    Barb.    56; 

It  is  nothing  of  course  that  a  Moir  v.  Brown,  14  Barb.  39;  Whit- 
proper  power  may  be  abused,  so  ney  v.  Krows,  11  Barb.  198. 
long  as  the  right  of  the  courts  to  Under  the  New  York  Statute  of 
interpose  is  not  taken  away.  See  Uses  and  Trusts,  a  statute  much 
Montgomery  v.  Galbraith,  HSmedes  copied,  and  not  to  be  confounded 
&  M.  555.  See  Meeker  v.  Saunders,  with  general  statutes  against  fraud- 
6  Iowa,  61.  ulent  conveyances,  it  is  held  that 

1  Nicholson  v.  Leavitt,  6  N.  Y.  power  given  to  a   trustee   to   sell 

510;    Porter  v.  Williams,  9  N.  Y.  or  mortgage  land  is  valid  as  to  the 

142;    Kellogg  v.  Slauson,  11  N.  Y.  power  to  sell,  though  the  trust  to 

202;     Brigham    v.    Tillinghast,    13  mortgage  is  void.   Darling  v.  Rogers, 

N.  Y.  215;   Dunham  v.  Waterman,  22  Wend.  483,  reversing  7  Paige, 

17  N.  Y.  9;  Nichols  v.  McEwen,  ib.  272.    See  Van  Nest  v.  Yoe,  1  Sandf . 

22;  Wilson  v.  Robertson,  21  N.  Y.  Ch.  4,  6. 
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of  creditors.  In  the  first  case  cited  the  court  laid  it  down 
as  understood  law  that  when  a  person  had  promised  to  pay 
money,  the  time  of  payment  was  of  the  essence  of  the  contract, 
and  when  that  time  arrived  an  immediate  appropriation  of  the 
debtor's  property  might  be  compelled.  The  debtor  might  turn 
his  property  over  to  a  trustee  for  his  creditors  with  such  delay 
as  that  might  require;  but  he  could  not  avoid  the  duty  to  pay 
at  once;  he  could  not  extend  the  time  of  credit.  An  illustra- 
tion is  found  in  a  provision  in  the  assignment  that  the  as- 
signee may  convert  the  property  into  '  money  or  available 
means; '  the  latter  words  would  authorize  a  sale  on  credit, 
and  hence  they  avoid  the  whole  transaction.1 

The  New   York  rule  has  been  followed  by  many  courts,1 
and  rejected  by  not  a  few.3    The  ground  upon  which  the  rule 

1  Brigham  v.  Tillinghast,  13  N.  Y.  McNair,  34  N.  J.  Eq.  478;  Johnson 

215.  v.  Thweatt,  18  Ala.  741,  746,  747; 

>  Means  v.  Dowd,  128  U.  S.  273,  Keevil  v.  Donaldson,  20  Kans.  165. 

282;    Kepner  v.  Burkhart,  5  Barr,  [Rosenstein  v.  Coleman,  18  Mont. 

478;     Henderson   v.    Downing,    24  459,  45  Pac.  1081.]     It  makes  no 

Miss.  106,  116  (extension  of  time);  difference    whether    the    provision 

Sutton  v.  Hanford,  11  Mich.  513;  appears  upon  the  face  of  the  deed 

s.  c.  14  Mich.  19;  Nye  v.  Van  Husan,  of  assignment  or  is  made  the  sub- 

6  Mich.  329;    Palmer  v.  Mason,  42  ject  of  special  and  oral  agreement,  if 

Mich.  146,  3  N.  W.  945;  McCleery  v.  contemporaneous.    Bennett  v.  Elli- 

Allen,  7  Neb.  21;   Cribben  v.  Ellis,  son,  supra;    Whitney  v.  Kelley,  67 

69  Wis.  337,  34  N.  W.  154  (over-  Maine,  377.    Comp.  ante,  pp.  265, 

ruling  Keep  v.  Sanderson,  2  Wis.  42;  301,  303,  304. 

s.  c.  12  Wis.  352);  Mussey  v.  Noyes,  s  Neally  v.   Ambrose,    21    Pick. 

26  Vt.  462,  470;  Paige  v.  Olcott,  28  185;    Hoffman  v.  Mackall,  5  Ohio 

Vt.  465,  468;   Gardner  v.  Commer-  St.  124;  Ely  v.  Hair,  16  B.  Mon.  230; 

oial  Bank,  95  111.  298,  307;    Pierce  Elmes  v.  Sutherland,  7  Ala.  262; 

v.  Brewster,  32  111.  268;    Greenleaf  Abercrombie  v.  Bradford,   16  Ala. 

v.   Edes,   2   Minn.   264;    Truitt  t>.  560;   Evans  v.  Lamar,  21  Ala.  333; 

Caldwell,  3  Minn.  364"  (authority  to  Johnson  v.  McAllister,  30  Mo.  327; 

1  dispose  of  the  property  in  the  or-  Farquharson  v.  Eichelberger,  15 
dinary  course  of  the  business');  Md.  63;  Richardson  v.  Marquese,  59 
Bennett  v.  Ellison,  23  Minn.  242;  Miss.  80;  Gunnell  v.  Adams,  11 
Lord  v.  Devendorf,  54  Wis.  491,  11  Humph.  85;  Eicks  t>.  Copeland,  53 
N.  W.  903;  Hutchinson  v.  Lord,  1  Texas,  581.  [Meyer  v.  Black,  4 
Wis.   286;    Beuss  v.  Shaughnessy,  Gildersleeve,  (N.  M.)  190,  16  Pac. 

2  Utah,  492.    See  also  Livermore  v.    620.    In  Bank  v.  Martin,  96  Tenn.  1, 
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has  been  rejected  looks  plausible  at  first.  It  is  commonly 
put  in  substance  thus:  Sale  by  a  trustee  upon  a  reasonable 
time  of  credit,  where  the  security  is  good,  far  from  being  an 
act  of  bad  faith,  is  itself  an  act  of  good  faith;  a  rule  that  the 
trustee  must  always  sell  for  cash  '  would  not  be  for  the  in- 
terest of  creditors.' l  The  provision  thus  is  supported  as  be- 
ing in  the  interest  of  the  creditors.  But  the  answer  is  plain 
enough.  The  provision  is  inconsistent  with  the  debtor's  con- 
tract or  duty,  and  hence  is  against  the  right,  if  not  abridged 
by  law,  of  the  creditor  to  have  an  immediate  recourse  to  his 
debtor's  property,  on  non-payment  by  the  debtor;  and  neither 
the  debtor  nor  the  court  has  any  legitimate  power  to  impair 
that  right.  It  is  for  the  owner  of  the  right  to  judge  of  the 
expediency  of  accepting  something  else;3  and  the  act  of  the 
debtor  in  executing  an  assignment  with  such  a  provision  in 
it  is  a  plain  declaration  of  his  intent  to  delay  his  creditors, 
whatever  his  motive.8    The  case  is  within  the  very  language 

33  S.  W.  565,  the  stipulation  was  Gill,  211;    Woodward  v.  Marshall, 

for  a  postponement    of   sale   two  22  Pick.  468,  474. 

years,  and  it  was  provided  that  then  3  Van  Nest  v.  Yoe,  1  Sandf .  Ch.  4, 

the  trustee  might  take  one  third  6;  Gardner  v.  Commercial  Bank,  95 

cash,  and  the  balance  one  or  two  111.  298,  305. 

years'    credit.      This    assignment  8  ParoJ  evidence  therefore  cannot 

was  not  sustained.]    See  Anderson  be  received  to  show  that  the  provi- 

v.  Sachs,  59  Miss.  111.    The  earlier  sion  was  introduced  for  an  honest 

New  York  cases  were  to  the  same  purpose  and  that  it  worked  for  the 

effect.    Burrill,  Assignments,  §  221,  advantage   of   creditors.     See   the 

note.   And  so  are  the  English.  Janes  analogous  case  of  Inloes  v.  Ameri- 

r.  Whi  thread,  11  C.  B.  406.  can  Bank,    11   Md.   173,  wherein 

In   some    states    the    provision  reference  to  a  provision  authorizing 

for  authority  to  sell  on  credit  makes  the   sale   of   assigned   merchandise 

the  assignment  prima  facie  fraud u-  '  gradually/   it   was   said,    quoting 

lent.     Fillings   v.    Billings,    9   Cal.  Trammel  v.  Trieber,  3  Md.  11,  40: 

107,    114;    Baldwin    v.     Peet,     22  '  There  is  nothing  for  the  jury  to 

Texas,    708;     Eicks    v.    Copeland,  pass  upon,  when  the  court  can  see 

supra.    See   Raleigh  v.  Griffith,  37  that  the  instrument  is  fraudulent 

Ark.  150.  on  its  face.    We  are  to  look  to  the 

1  Conkling  v.  Conrad,  6  Ohio  St.  character     with     which     the     law 

620;   Abercrombie  v.  Bradford,  16  stamps  the  deed,  without  reference 

Ala.  560,  565;    Beatty  v.  Davis,  9  to  extrinsic  facts  as  to  motive.  .  .  . 
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of  the  statute  against  fraudulent  conveyances;  and  nothing 
has  ever  been  gained  by  relaxing  the  laws  against  fraud. 

The  rule  against  attempts  of  the  debtor  to  allow  sales  on 
credit,  or  in  any  way  to  extend  the  time  of  payment  of  the 
debts,1  is  a  general  one,  and  has  no  regard  to  the  nature  of 
the  debtor's  property.  It  matters  not  that  the  debtor  turns 
over  to  his  assignee  choses  in  action  not  yet  due;  he  must 
not  authorize  his  assignee  to  hold  the  same  until  maturity.2 
The  point  is  well  illustrated  by  a  case  3  in  chancery  in  New 
York.  An  assignment  by  an  insolvent  debtor  turned  over  to 
the  assignee  a  bond  and  mortgage;  the  deed  of  assignment 
containing  a  provision  that  the  bond  and  mortgage  should  be 
held  '  until  the  expiration  of  the  said  period  of  five  yean 
therein  mentioned,  and  in  no  case  parted  with  until  the  ex- 
piration of  that  period/  At  the  end  of  that  time,  '  and  not 
before/  the  assignee  should  proceed  to  collect  the  principal; 
the  bond  and  mortgage  had  four  years  yot  to  run.  It  was 
held  that  the  assignment  was  fraudulent  and  void.4 

If  the  law  declares  such  deeds  to  overruling   Nightingale   v.    Hams, 

be  void,  it  is  no  matter  how  the  6R.  I.  321. 

question   of   fraud,   in   fact,    may  l  Livermore  v.  McNair,  34  N.  J. 

stand/  Eq.  378;   Evans  v.  Lamar,  21  Ala. 

So  in  Malcolm  v.  Hodges,  8  Md.  333;  Reynolds  v.  Welch,  47  Ala. 
418,  where  also  it  was  urged  that  200;  Lehman  v.  Kelly,  68  Ala.  192; 
the  provision  was  for  the  advantage  Clayton  v.  Johnson,  36  Ark.  406. 
of  the  creditors,  it  was  said:  '  We  But  see  Hempstead  v.  Johnston,  18 
cannot  look  outside  the  assignment  Ark.  123;  Walthall  v.  Rives,  34  Ala. 
to  ascertain  whether  there  will  be  91;  McCleery  v.  Allen,  7  Neb.  21. 
a  surplus  or  not.  That  would  make  2  Storm  v.  Davenport,  1  Sandf. 
the  efficacy  of  the  instrument  de-  Ch.  135;  Lehman  v.  Kelly,  supra. 
pend  on  extrinsic  circumstances,  3  Storm  v.  Davenport,  supra, 
when  the  law  requires  that  its  4  Sandf  ord,  V.  C:  'The  effects  of 
intent  shall  be  gathered  from  its  an  insolvent  debtor  are  by  law  sub- 
face  [when  the  intent  there  is  plain,  ject  to  be  sold  and  applied  to  the 
See  Johnson  v.  Thweatt,  18  Ala.  payment  of  his  debts  as  fast  as  the 
741].'  Quoted  and  approved  in  creditors  can  recover  them  by  regu- 
Inloes  v.  American  Bank,  supra.  lar  process.     This  rule  applies  as 

See  also  Gardner  v.  Commercial  well  to  things  in  action  as  to  goods 

Bank,  13  R.  I.  155,  171,  virtually  and  lands.    And  although  the  law 
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The  New  York  rule  holds  good  also  where  the  assignment 

looks  to  a  continuance  of  the  business  of  the  debtor  further 
than  is  actually  necessary  in  the  course  of  getting  in  the  ef- 
fects and  closing  it  out.1    In  the  case  first  cited  an  assignment 

permits  the  process  of  a  creditor  533;  Sheppards  v.  Turpin,  3  Gratt. 

to  be   interrupted,   and   even   de-  373,  398;    Berry  t;.  Riley,  2  Barb, 

feated,    yet    it    will    not    tolerate  307;  Hitchcock  v.  Cadmus,  ib.  381; 

in  such  assignment  any  restriction  Mattison    v.    Judd,    59    Miss.    99; 

or  limitation  upon  the  immediate  Anderson  v.  Sachs,  ib.  Ill;    Janes 

sale  or  conversion  of  the  property  v.  Whitbread,  11  C.  B.  406;   Owen 

for  the  benefit  of  the  creditors.'  Vm  Body,  5  Ad.  &  E.  28;  s.  c.  6  Nev. 

1  Dunham  v.  Waterman,  17  N.  Y.  &  M.  448;  Wheatcroft  v.  Hickman, 

9;    Gardner  v.  Commercial  Bank,  9  c.  B.  n.  s.  47,  101.    Most  of  these 

95  111.  298;   Gardner  v.  Commercial  cases  are  explained  in  De  Wolf  v. 

Bank,  13  R.  I.  155;   First  National  Sprague  Manuf.  Co.  supra,  as  being 

Bank  v.  Hughes,  10  Mo.  App.  7;  cases  in  which  the  business  '  to  be 

De  Wolf  v.  Sprague  Manuf.  Co.  49  carried  on  was  merely  ancillary  to 

Conn.  282,  326;    Stafford  Bank  v.  winding   up    the   debtor's   affairs.' 

Sprague,  17  Fed.  Rep.  784;   Jones  jFor  a  case  of  this  sort  see  Harden 

v.  Syer,  52  Md.  211;    Maughlin  v.  v.  Wagner,  22  W.  Va.  356.    In  this 

Tyler,  47  Md.  545;  American  Bank  case  there  was  an  additional  pro- 

v.  Inloes,  7  Md.  380;   s.  c.  11  Md.  vision  that,  at  the  request  of  the 

173;    Bigelow  v.  Stringer,  40  Mo.  creditors  secured  the  trustee  should 

195;  Keevil  v.  Donaldson,  20  Kans.  sell    the   property.      In    Hurst   v. 

165;  Price  v.  Maaange,  31  Ala.  701 ;  Leckie,  97  Va.  550,  34  S.  E.  464,  an 

Bernard  v.  Barney  Myroleum  Co.  assignment  was  upheld,  giving  the 

147  Mass.  356,  359,  17  N.  E.  887;  trustee  power  to  continue  business 

Arthur    v.    Commercial    Bank,    9  for  a  year  if  it  seemed  to  him  wise, 

Smedes    &    M.    394;     Sheerer    v.  'and  to  make  purchases  from  the 

Lautsenheiaer,  6  Watts,  543;  Peters  proceeds  of  the  business  to  replen- 

v.  light,  76  Penn.  St.  289,  infra;  ish  the  stock,  with  further  power 

Spencer  v.  Slater,  4  Q.  B.  D.  13;  to    continue  the  business   another 

Boldero  v.  London  Loan  Co.  5  Ex.  year,  if  it  is  demonstrated  that  a 

D.  47,  52.     [Gutta  Percha  Co.  v.  continuation  of  the  operations  of 

Kansas  City  Co.,  149  Mo.  538,  50  the  business  will  be  for  the  benefit  of 

8.  W.  912;  Haas  t;.  Kraus,  75  Tex.  the  creditors  not  yet  paid,  unless  a 

106,  109,  12  S.  W.  394;    Gregg  v.  majority  in  numbers  and  amount  of 

Cleveland,  82  Tex.  187,  17  S.  W.  the  creditors  yet  unpaid  object/] 

777;   First  Nat.  Bank  v.  Knowles,  There  is  probably  a  distinction 

67  Wis.  373,  28  N.  W.  225.]  between  cases  of  assignments  for 

Further  see  Woodward  ».  Mar-  creditors,    with    authority    in    the 

shall,  22  Pick.  468;   Foster  v.  Saco  assignee  or  trustee  to  continue  the 

Manuf.  Co.  12  Pick.  451 ;  Kendall  v,  business,    and    cases    of    property 

New  England  Carpet  Co.  13  Conn,  given  in  mortgage,  pledge,  or  the 

383;   DeForest  v.  Bacon,  2  Conn,  like,  to  a  particular  creditor  to  se- 
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for  creditors  of  all  the  property  of  an  insolvent  debtor,  con- 
sisting in  part  of  unfinished  machinery  and  materials  in  pro- 
cess of  manufacture  the  completion  of  which  was  necessary 
to  an  advantageous  sale,  contained  a  provision  authorizing 
the  assignees  to  complete  the  manufacture  and  work  up  the 
materials  at  the  expense  of  the  fund  assigned,  as  in  their 
judgment  might  be  advisable,  so  as  to  realize  the  greatest 
amount  of  money  therefor.  This  was  held  to  render  the  as- 
signment fraudulent  and  invalid  on  its  face,. though  actual 
intent  to  defraud  was  disproved,  on  the  ground  that  it  au- 
thorized delay  beyond  what  was  necessarily  incident  to  an 
assignment.1 

Where  however  the  authority  conferred  upon  the  assignee 
in  regard  to  continuing  the  business  is  not  an  authority  within 
his  own  independent  discretion,  the  case  is  different.3  In  the 
case  cited  an  assignment  for  creditors  contained  the  following 

cure  him.    If  the  property  turned  why  not  in  part  payment,  according1 
over  to  the  creditor  is  not  equal  to,  to  the  amount  realized  by  oompjet- 
or  not  in  excess  of,  the  debt  (and  ing  unfinished  materials  and  grad- 
'  excess '  would  perhaps  be  rather  ually  selling  off?    '  I  can  see  no  ob- 
liberally    interpreted),    the    mort*  jection/  said  Gibson,  J. in  a  masterly 
gagee  may  be  allowed  to  complete  opinion  in  Clow  v.  Woods,  supra, 
unfinished  materials,  and  perhaps  to  '  to  an  absolute  sale  of  an  article 
dispose  of   the    property    in   such  undergoing    a    process  of    manu- 
way  as  might  seem  best  to  him;  facture,  to  be  delivered  when  fin- 
as  e.  g.  by  gradually  winding  up  ished;   and  if  such  a  sale  would  be 
the  business  of  making  and  selling  good,  a  mortgage  under  the  same 
leather.    Comp.  Clow  v.  Woods,  5  circumstances  would  also  be  good.' 
Serg,  &  R.  275,  a  very  important  That  however  is  dangerously  near 
case,  in  which  a  mortgaged  tanyard  the   prohibitory   line;    it  is  safer 
was  left  in  the  possession  of  the  to  treat  provisions  authorising  a 
mortgagor,    with    right    to    finish  continuance    of    the    business    as 
materials.  fraudulent   unless   it   is    perfectly 
Perhaps  the  same  would  be  true  clear  that  they  cannot  impair,  and 
of  an  assignment  to  a  single  creditor,  were  not  intended  to  impair,  the 
whose  claim  was  obviously  greater  rights  of  the  other  creditors, 
than  the  value  of  the  property  as-         1  Cunningham   v.   Freeborn,   11 
signed.    In  either  of  these  cases  the  Wend.  240,  so  far  was  overruled, 
debtor   would   have   the   right   to         a  Bobbins  v.  Butcher,  104  N.  Y. 
make  over  the  property  to  the  cred-  575,  11  N.  E.  272.    See  Anderson  v. 
itor  in  payment;  and  if  in  payment,  Sachs,  59  Miss.  111. 
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provision:  '  And  it  is  further  provided  that,  should  it  be 
necessary  .  .  .  the  party  of  the  second  part  shall  have  full 
power  and  authority  to  finish  such  work  as  is  unfinished,  to 
complete  such  buildings  as  are  incomplete,  and  to  pay  all 
necessary  charges  and  expenses  for  such  completion  prior  to 
the  payment  of  all  debts  and  liabilities  hereinbefore  men- 
tioned.' x  The  court  held  that  the  authority  given  was  not  one 
in  the  arbitrary  discretion  of  the  assignee,  but  that  it  was 
conditional  upon  circumstances  which  the  courts  must  con- 
sider. It  was  not  an  authority  to  continue  the  business  as 
the  assignee  might  think  it  necessary  to  do  so,  but  as  might 
actually  '  be  necessary; '  and  that  looked  to  the  control  of  the 

courts.* 

Again  it  may  be  that  in  an  assignment  of  the  kind  it  is 
provided  or  contemplated  that  others  may  embark  their  capi- 
tal or  materials;  and  in  that  case,  if  the  provision  is  acted 
upon  by  a  stranger  to  the  debtor,  he  will  be  entitled  to  main- 
tain his  title  to  what  he  has  contributed  or  produced  in  so  far 
as  it  is    clearly   distinguishable  from    the   property   of  the* 

1  See  Woodward  v.  Marshall,  22  terms.      The    authority    given    is; 

Pick.  468.  not  absolute  but  conditional,  and 

*  Finch,  J.:    'Two  cases  in  this  the    condition    presumes    the    full 

court  have  drawn  a  line  of  distino-  control    and    supervision    of    the 

tion     between     the    constructions  courts.  .  .  .  The  words  are "  should 

which  have  been  argued.     In  one  it  be  necessary."   .  .  .  Who  is  to 

of  them  (Dunham  v.  Waterman,  17  judge   of   that   necessity   or   pru- 

N.  Y.  9)  the  assignment  gave  author-  dence?  ...  It  must  be  necessary. 

ity  to  the  assignees  to  pay  such  It  is  not  enough  that  the  assignee 

sums  "as  they  may  find  expedi-  thinks    so.  ...  It    comes    within 

ent "  in  completing  unfinished  ar-  the  doctrine  of  the  later  authority, 

tides,  as  "  in  their  judgment  shall  Jessup  v.  Hulse,  21  N.  Y.  168,  170. 

seem  most  advisable."    The  assign-  .  .  .  The  court  asked  who  was  to 

ment  was  held  to  be  void.     The  judge  as  to  whom  or  how  the  sale 

whole  point  of  the  decision  was  that  would  be  most  beneficial,  and  an- 

the  instrument  conferred  a  discre-  swered,   not  the  assignee,   for  no 

tion  upon  the  assignees  which  super-  power  to    determine    was    vested 

aeded  the  authority  of  the  courts,  in  him.    It  remained  in  the  courts. 

...  The  instrument  before  us  does  .  .  .  That  is  true,  as  we  read  it, 

not   thus  offend,  as  we  read  its  of  the  instrument  before  us.' 
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debtor.  That  is  to  say,  the  assignment  may  be  allowed  to 
stand  so  far  as  to  protect  his  severable  interest.  In  a  Penn- 
sylvania case  *  an  insolvent  debtor  assigned  ironworks  to  L, 
for  creditors,  L  to  carry  on  the  business  so  long  as  the  credi- 
tors might  deem  it  for  their  benefit,  and,  when  the  creditors 
so  determined,  to  sell  the  property  and  distribute  the  pro- 
ceeds. L  took  the  property  accordingly,  and  manufactured  a 
large  quantity  of  iron  from  money  furnished  by  himself.  It 
was  held  that,  though  the  assignment  was  invalid  towards 
non-assenting  creditors,  the  iron  made  by  L  could  not  be 
taken. 

The  doctrine  under  consideration  applies  in  principle, 
where  creditors'  rights  are  complete,  to  cases  in  which  an 
authority  is  given  to  the  trustee  to  mortgage  the  property,  or 
any  part  of  it;  for  this  again  takes  away  the  authority  of  the 
courts  to  interpose,  at  the  request  of  creditors,  and  compel 
the  trustee  to  proceed  to  the  settlement  of  the  trust.2  Some 
of  the  courts  however,  overlooking  the  principle  that  it  is  not 
for  the  debtor  to  say  what  is  for  the  interests  of  creditors, 
and  that  it  is  not  for  the  courts  themselves  to  say  that  pro- 
visions which  impair  the  rights  of  creditors  are  on  the  whole 
for  their  benefit,  have  refused  to  disturb  assignments  author- 
izing the  trustee  to  mortgage  or  pledge.8 

1  Peters  v. Light,  76  Penn.  St.  289.  gomery  v.  Galbraith,  11  Smedes  & 

3  Gardner  v.  Commercial  Bank,  M.  555.     It   is  conceded    that    a 

$5  111.  298,  307;    Planck  v.  Scher-  power  could  not  be  reserved  to  the 

merhorn,  3  Barb.  Ch.  644,  646.    The  debtor  to  mortgage.   Beatty  v.  Davis, 

learned  Chancellor  here  only  says  supra.    If  one  reason  of  this  is  that 

that  'the  power  in  this  assignment  to  the  debtor  cannot  reserve  a  benefit 

lease  or  mortgage '  was  void;    but  to    himself    out    of   the   property, 

the  case   appears   to   have   arisen  another  equally  good  reason  is  that 

under    the    Statute    of    Uses    and  he  has  no  power  over  the  creditors' 

Trusts.     See   ante,   p.   207,    note;  rights;  and  if  he  has  no  power  which 

Waldron  v.  Wilcox,  13  R.  I.  518,  he  can  exercise  for  himself,  he  has 

521.    See  also  Gardner  v.  Commer-  none   which    he  can   confer  upon 

cial  Bank,  13  R.  1. 155.  another.    Grover  v.  Wakeman,  11 

3  Beatty  v.  Davis,  9  Gill,  211;  Wend.    187,    203,    infra,    p.     359, 

Waldron  v.  Wilcox,  supra;    Mont-  note. 
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An  obvious  case  in  which  the  debtor  assumes  to  take  away 
from  the  courts  the  authority  to  control  the  trust  is  where  he 
puts  into  the  assignment  a  provision  by  which  he  reserves  to 
himself  the  power  to  revoke  the  instrument,  even  indirectly, 
as  e.  g.  by  a  power  of  appointment.  From  the  time  at  least 
of  Sir  Edward  Coke  such  a  provision  has  been  held  to  invali- 
date the  instrument  on  the  ground  of  fraud.1  It  is  said  how- 
ever that  where  the  power  of  revocation  is  not  absolute,  but 
clogged  with  a  condition  which  is  not  illusory,  the  deed  would 
not  seem  to  be  more  within  the  reason  than  within  the  words' 
of  the  statute  of  Elizabeth; *  assuming  that  the  act  cannot  be 
turned  to  the  advantage  of  the  assignor.8    But  even  with  this 

1  Twyne's  Case,  3  Coke,  80;  Tar-  Hungerford  v.  Earle,  2  Freem.  120; 
back  v.  Marbury,  2  Vera.  510;  Doe  s.  c.  2  Vera.  261  (1692).  But  it 
d.  Willis  v.  Martin,  4  T.  R.  39;  Riggs  is  not  probable  that  these  cases 
v.  Murray,  2  Johns.  Ch.  565;  s.  c.  would  now  be  followed  in  this  coun- 
15  Johns.  571 ;  Cannon  v.  Peebles,  4  try,  even  if  they  would  be  followed 
Ired.  204;  West  v.  Snodgrass,  17  in  England.  Clearly  they  are  con- 
Ala.  549;  Benedict  t?.  Renfro,  75  trary  to  the  spirit  of  the  New  York 
Ala.  121;  Jenkyn  v.  Vaughan,  3  authorities.  The  only  stranger  to 
Drew.  419,  427;  Smith  v.  Hurst,  id  the  transaction  who  can  be  de- 
Hare,  30;  Acraman  v.  Corbitt,  1  pended  upon  as  beyond  the  influ- 
J.  &  H.  410.  And  comp.  27  Eli*,  c.  ence  of  the  debtor  is  a  judicial  tri- 
4,  §  5.  Provisions  concerning  pow-  bunal.  Nor  can  it  make  any  differ- 
ere  of  revocation  touching  subse-  ence  that  the  person  whose  consent 
quent  purchasers  are  common  in  is  to  be  obtained  has  not  been  desig- 
our  statutes  against  fraudulent  nated  by  the  debtor, 
conveyances.  These  provisions  are  For  other  early  cases  concerning 
all  founded  upon  the  27th  Eliz.  the  reservation  of  powers  of  revoca- 

3  Cannon  v.  Peebles,  supra,  refer-  tion  see  Moore,  608,  pi.  842   (19 

ring  to  Doe  d.  Willis  v.  Martin,  supra.  Eliz.);    Bullock  v.  Thome,  ib.  615 

8  Ib.     Some  of    the  very  early  (42  Eli*.) ;  Sheldon  v.  Handbury,  ib. 

cases  appear  indeed  to  have  made  a  757  (2  Jac.  I.) ;  May,  Fraud.  Conv. 

distinction  between  general  powersof  111,  2d  ed.  citing  Holcroft's  Case, 

revocation  or  powers  to  be  exercised  Dyer,     203;      Garth    v.     Ersfield, 

by  the  debtor  with  consent  of  some  Bridgm.  22;    Rex  v.  Nottingham, 

relative  or  person  under  the  debtor's  Lane,  42;    Bethel  v.  Stanhope,  2 

control,  and  powers  to  be  exercised  Croke,  Eliz.  810. 

only  with  the  consent  of  some  in-         As  to  powers  of  revocation  inter 

dependent    person,    as    e.    g.    the  partes  the  case  is  of  course  different; 

trustee;    the  latter  being  allowed,  e.  g.  in  voluntary  settlements.    See 

Banbury's  Case,  1  Freem.  8  (1676);  May,  Fraud.  Conv.  481,  482;  2d  ed. 
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last  qualification  the  suggestion  is  one  to  be  regarded  with 
distrust,  because,  as  we  shall  now  see,  the  provisions  of  the 
assignment  should  be  definitely  fixed  by  the  instrument 
itself. 

A  special  case  falling  within  the  rule  of  the  last  paragraph, 
a  case  in  which  the  authority  and  operation  of  the  law  is 
taken  away,  and  with  it  of  course  the  right  of  the  creditors  to 
call  upon  the  courts  to  direct  the  trustee,  is  where  the  debtor 
reserves  to  himself,  in  the  deed  of  assignment,  or  in  some 
contemporaneous  arrangement  to  be  taken  as  part  of  it,  a 
power  to  change  any  of  the  dispositions,  or  where  he  gives  to 
the  assignee  or  trustee  such  a  power.1  It  is  laid  down  in 
New  York  for  established  law  that  a  debtor  cannot  put  his 
property  beyond  the  reach  of  his  creditors,  by  assigning  it  to 
trustees  for  the  payment  of  his  debts,  unless  at  the  same  time 
he  settles  definitely  the  dispositions  to  be  made.2 

In  the  case  first  cited,  which  was  replevin  by  assignees  for 
merchandise  levied  upon  by  a  deputy  sheriff  on  behalf  of 
creditors,  it  appeared  that  the  assignment  contained  the  fol- 
lowing provision:  '  sixth,  to  pay  and  discharge  all  the  debts 
and  liabilities  contracted  by  the  firm  of  C.  E.  Morris  &  Co., 
and  if  any  of  the  said  last-mentioned  debts  or  liabilities  be- 
come pressing,  and  the  said  Dodge  shall  as  surety  or  individ- 
ually become  responsible,  then  in  that  case  the  said  debts  so 
assumed  by  said  Dodge  are  to  be  preferred  among  the  said 
partnership  debts.'  This  was  held  to  establish  an  intent  to 
defraud,  in  the  assignment.      In  one s  of  the  other  cases  cited, 

1  SeeWestt>.Snodgrass,17Ala.549.  McFarland,     13     Peon.     St.     182; 

2  Sheldon  v.  Dodge,  4  Denio,  217,  Mitchell  v.Stiles,  ib.  306,  309;  Phelps 
Jewett,  J.;  Hyslop  v.  Clarke,  14  v.  Curts,  80  111.  109;  Clark  v.  Rob- 
Johns.  458;  Wakeman  v.  Grover,  4  bins,  8  Kans.  574;  Cannon  v. 
Paige,  41;  s.  c.  in  error,  11  Wend.  Peebles,  2  Ired.  449.  But  see  the 
187;  Barnum  v.  Hempstead,  7  suggestion  in  the  last  paragraph; 
Paige,  568;  Brown  v.  Guthrie,  39  and  see  HaQ  v.  Wheeler,  13  Ind. 
Hun,  29.  See  also  Spence  v.  Bag-  371;  Wright  v.  Thomas,  1  Fed. 
well,   6  Gratt.  444;    Sheppards  v.  Rep.  716  (Ind.). 

Turpin,  3  Gratt.  373,  398;   Hart  v.         9  Barnum  v.  Hempstead,  supra. 
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a  bill  to  set  aside  an  assignment  as  a  fraud  upon  creditors,  it 
appeared  that  preferences  had  been  given  to  three  classes  of 
the  creditors  before  the  general  creditors  were  reached;  and 
there  followed  a  provision  authorizing  the  trustees,  in  their 
discretion,  to  pay  all  small  debts  due  or  to  become  due  to 
persons  at  a  certain  place,  to  an  amount  not  exceeding  $500, 
in  preference  to  any  of  the  creditors  referred  to  in  the  classes 
before  mentioned.  The  bill  was  sustained.  The  discretion 
given  had  assumed  to  take  away  the  authority  of  the  courts 
over  the  trustees,  and  so  to  give  to  them  the  keeping  of  the 
rights  of  the  creditors.1 

1 '  So  long/  said  the  court,  'as  it  is  not  a  provision,  or  a  power 
debtors  are  permitted  to  make  as-  to  make  a  provision,  for  himself  or 
gignments  .  .  .  without  consulting  any  volunteer  under  him,  but  for  a 
their  creditors  on  the  subject,  it  is  directly  opposite  end.  In  any  event 
absolutely  necessary  for  the  pro-  all  the  property  is  gone  from  him 
tection  of  the  rights  of  the  latter  forever.  But  in  parting  from  it  he 
that  the  equitable  interests  in  the  reserves  the  power  of  doing  equal 
assigned  property  should  be  fixed  justice  to  all  his  sureties,  as  well 
and  determined  by  the  assignment  those  he  could  not  then  enumerate 
itself.  Neither  the  debtor,  nor  his  as  those  he  had  specified.  If  that 
friendly  assignees,  who  are  gener-  was  really  the  purpose,  it  was  one 
ally  selected  by  himself,  should  of  the  soundest  morality.  ...  It  is 
have  the  power  of  giving  prefer-  not  a  power  by  which  apparently 
ences  afterwards  to  any  class  of  he  can  take  benefit  indirectly;  for 
debts  or  creditors.'  Quoted  and  he  cannot  gain  credit  and  contract 
adopted  in  Sheldon  v.  Dodge,  4  new  debts  on  the  faith  of  the  power, 
Denio,  217.  To  the  same  effect,  since  it  is  expressly  restricted  to 
Boardman  v.  Halliday,  10  Paige,  those  existing  at  the  execution  of 
223.  Of  course  if  the  debtor  cannot  the  deed/  The  case  was  to  be  left 
himself  reserve  the  power  to  do  such  to  the  jury  on  the  question  of  fraud- 
things,  he  cannot  give  such  power  ulent  intent. 

to    another.      lb.;     Wakeman    v.  The  answer  to  this  is  in  the  text. 

Grover,  11  Wend.  187,  203.  Assignments   with   preferences  are 

The  contrary  has  been  held  in  not  favored,  they  are  only  tolerated. 

North  Carolina.    Cannon  v.  Peebles,  Mead  v.  Phillips,  1  Sandf.  Ch.  83; 

4  Ired.  204,   where  the  debtor  re-  Brigham  v.   Tillinghast,    15   Barb. 

served  in  the  assignment  the  right  618;  Grover  v.  Wakeman,  11  Wend. 

to  add  to  the  list  of  preferred  cred-  157.    And  they  are  to  be  tolerated, 

itors  other  creditors  of  the  time  of  against  those  who  refuse  to  accept 

the  execution  of  the  deed.    Ruffin,  them,  only  upon  the  footing  that 

C.  J.    said,  at  p.  211:    'In  terms  their   terms,   being   in   themselves 
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A  like  case  would  be  made  by  a  provision  in  an  assignment 
for  creditors,  reserving  a  right  to  the  assignor,  or  giving  the 
right  to  the  assignee  or  to  any  one  else,  of  setting  up  new 
preferences.  It  would  be  a  mistake  to  suppose  that  because 
the  assignor  might  make  present  preferences,  he  could  also 
provide  for  making  preferences  after  the  assignment  has  gone 
into  effect,  as  e.  g.  by  providing  that  this  may  be  done  upon 
the  contingency  of  some  act  by  a  creditor  beneficial  to  the 
assignor.  Such  a  power,  it  has  well  been  said,  would  nullify 
the  statute;  it  would  leave  the  debtor  at  liberty  to  lock  up 
his  property  until  his  creditors  should  be  forced  to  accept 
the  terms  he  chose  to  dictate.1  But  it  is  held  that  there  may 
be  a  valid  agreement,  in  the  sale  of  goods  on  credit,  to  give 
the  seller  a  preference  if  it  should  become  necessary  by  the 
purchaser's  subsequent  insolvency.2 

proper  as  far  as  may  be,  are  entirely  and  not  affected  by  the  fraud,  to 
fixed  in  the  outset.  Sheldon  v.  avail  themselves  of  it.  That  is,  the 
Dodge,  supra.  It  was  admitted  fraud  does  not  make  the  whole 
in  Cannon  v.  Peebles  that  if  the  assignment  invalid.  Powers  v. 
provision  in  question  could  in  any  Graydon,  10  Bosw.  630,  645,  Rob- 
way  work  to  the  advantage  of  the  ertson,  J.  But  in  such  a  case  the 
debtor,  the  fraudulent  intent  was  creditors  of  the  particular  class 
established.  Such  a  case,  under  a  could,  it  seems,  have  the  whole 
similar  provision  in  regard  to  assignment  annulled,  upon  the 
further  preferences,  was  Gazzam  v.  ground  that  its  terms  were  not 
Poyntz,  6  Ala.  374.  definitely,  or  at  least  legally,  settled 

1  Mr.  Senator  Tracy  in  Grover  v.  from  the  beginning. 
Wakeman,  11  Wend.  187,  221,  a  2  'Such  a  promise,1  said  Earl,  J. 
great  case.  [McDonald  v.  Hoover,  in  National  Park  Bank  v.  Whitmore, 
142  Mo.  484,  44  S.  W.  334.  But  such  104  N.  Y.  297,  303,  10  N.  E.  524, 
a  provision  has  been  sustained  in  a  '  honest  in  fact,  has  never  been  held 
case  where  the  whole  fund  was  in  to  be  a  fraud  or  to  work  a  fraud 
any  case  to  be  applied  to  the  debts  upon  creditors.  Security  honestly 
of  the  assignor.  Blalock  v.  Kernere-  given  in  pursuance  of  such  a  promise 
villeMfg.  Co.,  110  N.  C.99,  14  S.  E.  relates  back  to  the  date  of  the 
501].  See  pp.  361,  362.  promise,  and,  except  as  to  inter- 
It  has  been  maintained  that  in  vening  rights,  is  just  as  good  and 
the  case  of  assignments  with  prefer-  effectual  as  if  given  at  the  date  of 
ence  of  creditors  the  fact  that  there  the  promise.'  It  was  deemed  to 
is  fraud  upon  one  class  will  not  make  no  difference  that  the  promise 
enable  creditors  not  of  that  class,  was  conditional,  denying  Smith  v. 
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Another  provision  obnoxious  to  the  same  principle,  unless 
the  rights  of  creditors  have  already  been  cut  down  by  the 
law,  is  the  provision  often  found  in  assignments,  by  which 
the  assignee,  is  authorized  to  compound  with  the  creditors; 
the  objection  is  that  it  leaves  the  matter  ever  open  to  new 
preferences,  so  that  no  creditor  may  know  whether  the 
terms  of  the  assignment  are  to  be  carried  out.  No  creditor 
could  know  whether  he  was  to  stand  upon  a  common  footing 
with  the  rest  or  with  those  of  his  class.  At  all  events  such 
a  provision  may  take  a  very  objectionable  form,  and  establish 
an  intent  to  defraud.1 

In  a  case  *  in  the  Court  of  Chancery  of  New  York  a  pro- 
vision in  a  preferential  assignment  for  creditors  authorized 
the  assignees  to  compound  with  all  or  any  of  the  creditors, 
in  such  manner  and  upon  such  terms  as  they  might  deem 
proper,  provided  it  did  not  interfere  with  the  order  of  pref- 
ences.  This  order  of  preference  was  distinctly  laid  down,  the 
creditors  being  divided  into  three  classes,  payment  to  begin 
with  the  first  class  and  then  to  proceed  as  the  funds  held 
out.  The  Chancellor  decided  that  this  rendered  the  assign- 
ment void  on  its  face;  it  had  given  to  the  assignees  power 
to  pay  any  one  of  any  of  the  classes  a  gross  sum  in  lieu  of 
his  debt,  whether  such  sum  were  more  or  less  than  what  he 
would  be  entitled  to  receive  under  the  terms  of  the  assign- 
Graft,  11  Bias.  340,  and  following  *  Wakeman  v.  Grover,  4  Paige, 
s.c.  on  rehearing,  17  Fed.  Rep.  705.  23;  s.  c.  11  Wend.  187;  Hudson  v. 
Whether  a  conditional  promise  of  a  Mare,  3  Scam.  578;  Keevil  v. 
future  preference  would  be  valid  Donaldson,  20  Kans.  165.  But  see 
in  an  assignment  for  creditors  how-  England  v.  Reynolds,  38  Ala.  370; 
ever  is  a  different  question.  As-  White  v.  Monsarrat,  18  B.  Mon.  809, 
signments,  especially  with  prefer-  815;  Anderson  v.  Sachs,  59  Miss. 
ences,  are  not  favored  (Mr.  Senator  111,  citing  Price  v.  De  Ford,  18  Md. 
Tracy  in  Grover  v.  Wakeman,  11  489,  Carlton  v.  Baldwin,  22  Texas, 
Wend.  187,  218);  and  when,  added  724,  and  Watkins  v.  Wallace,  19 
to  this,  there  is  a  provision  which    Mich.  57. 

leaves   the   transaction   open,   the         *  Wakeman  v.  Grover,  4  Paige, 
assignment  cannot  in  principle  or    23. 
on  authority  stand. 


362  FRAUDULENT  CONVEYANCES.  [CHAP.  XII. 

ment.     The  effect  was   to  perpetuate  the  power  of  giving 
preferences.1 

This  case  was  now  taken  to  the  Court  of  Errors,'  where  the 
question  before  the  Chancellor  was  passed  by,  and  his  deci- 
sion affirmed  upon  other  matters  in  controversy.  But  in  one 
of  the  ablest  of  the  several  opinions  now  delivered  the  view 
of  the  Chancellor  was  directly  affirmed,  and  upon  the  prin- 
ciple now  under  consideration.  '  It  has  repeatedly  been  de- 
cided/ said  Mr.  Justice  Sutherland,8  '  that  an  assignment 
which  does  not  declare  the  uses,  but  reserves  to  the  assignor 
the  pow6r  of  subsequently  doing  it,  is  fraudulent  and  void; 
and  if  the  assignor  cannot  reserve  the  power  of  giving  pref- 
erence to  himself,  he  certainly  cannot  legally  confer  it  upon 
his  assignee.'  And  this  view  has  later  prevailed  in  the  Court 
of  Appeals,  in  a  decision  expressly  affirming  the  foregoing 
case.4  Nor  can  that  be  done  by  contemporaneous  agree- 
ment out  of  the  deed  which  could  not  be  done  in  the  deed.* 

1  Walworth,  Ch.  at  p.  41 :  '  The  made  no  difference  that  the  par- 
effect  of  this  provision  therefore  is  ticular  assignees  were  men  of  repute, 
to  perpetuate  the  right  of  giving  who  were  not  likely  to  do  wrong, 
preferences,  by  vesting  in  the  as-  2  11  Wend.  187. 
signees  an  arbitrary  power  in  rela-  s  11  Wend,  at  p.  203. 
tion  to  these  several  classes  of  cred-  4  McConnell  v.  Sherwood,  84 
itors,  and  of  compounding  with  N.  Y.  522,  528. 
any  one  upon  such  terms  as  they  5  Haydock  v.  Coope,  53  N.  Y. 
may  think  proper.  If  all  the  cred-  68,  explaining  Spaulding  v.  Strang, 
itors  of  the  second  class  should  37  N.  Y.  135,  and  38  N.  Y.  9. 
come  in  and  consent  to  the  terms  of  Secret  preferences  of  particular 
the  assignment,  the  assignees  are  creditors,  given  as  they  usually  are 
at  liberty  to  pay  any  one  of  them  a  to  induce  the  favored  creditors  to 
gross  sum  in  lieu  of  his  share  of  the  become  parties  to  a  composition, 
fund,  in  advance,  although  it  may  make  cases  of  deception  towards 
be  either  more  or  less  than  he  might  creditors  who  afterwards  become 
be  entitled  to  on  a  final  settlement  parties  to  the  same  without  knowl- 
of  the  trust.  And  those  who  might  edge  of  what  has  thus  been  done, 
not  be  willing  to  come  in  and  dis-  In  an  English  case,  Ex  parte 
charge  the  debtors  on  any  other  Milner,  15  Q.  B.  D.  605,  a  debtor 
terms,  may  be  induced  to  accede  entered  into  an  arrangement,  out 
to  the  assignment  under  a  promise  of  bankruptcy  or  the  operation  of 
of  a  liberal  compromise.'      And  it  any   statute,   with   several  of    his 
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The  objection  to  provisions  authorizing  the  assignee  to  com- 
pound with  the  assignor's  creditors  does  not  apply  with  the 
same  force  to  cases  in  which  he  is  authorized  to  compound 
with  the  assignor's  debtors,  —  at  all  events  where  he  is  au- 
thorized to  compound  or  compromise  bad  or  doubtful  debts. 
It  would  be  too  much  to  require  the  assignee  to  bring  suit  in 
cases  in  which  there  was  no  reasonable  hope  of  obtaining 
anything^  and  accordingly  such  provisions  are  held  to  be 
unobjectionable.1  The  case  might  be  different  if  authority 
were  given  to  compromise  any  and  all  claims  due  the  as- 
signor; a  though  the  construction  to  be  given  to  such  a  pro- 
vision would  probably  be,  that  only  such  claims  were  intended 
as  the  assignee  might  lawfully  compromise,  to  wit,  bad  or 
doubtful  claims.a 

It  must  however  be  clear  that  the  power  given  is  to  com- 

creditors  whom  he  called  together,  it  was  an  implied  condition  of  all 
by  which  a  deed  of  composition  on  such  arrangements  that  all  the 
10s.  in  the  pound  was  executed,  creditors  should  stand  upon  a  like 
for  all  creditors  to  sign  or  assent  to  footing,  unless  the  deed  provided 
who  would.  Among  those  who  otherwise,  or  unless  the  preference 
executed  the  deed  was  the  re-  was  given  without  the  debtor's 
spondent,  who  was  not  induced  to  do  knowledge.  See  opinion  of  Brett, 
so  by  any  fraudulent  represent*-  M.  R.:  'I  should  hesitate  to  say 
tions.  Afterwards  however  several  that  this  would  be  so  if  the  prefer- 
other  creditors  were  induced  to  ential  payment  was  made  without 
execute  the  deed  by  an  agreement  the  knowledge  of  the  debtor;  but 
of  the  debtor's  brother,  with  the  in  the  present  case  it  was  made 
debtor 's  knowledge,  to  make  ad-  with  his  knowledge.' 
ditional  payments  to  them  on  ac-  1  Watkins  v.  Wallace,  19  Mich, 
count  of  their  debts.  These  pay-  57;  Dow  v.  Platner,  16  N.  Y.  562 
ments  they  received  from  the  (Selden  and  Strong,  JJ.  dis.); 
brother,  and  then  executed  the  Brigham  v.  Tillinghast,  15  Barb, 
deed.  The  respondent  now  con-  618;  Bellows  v.  Partridge,  19  Barb, 
tended  not  only  that  those  creditors  176;  White  v.  Monsarrat,  18  B. 
could  not  insist  upon  having  the  Mon.  809;  Price  v.  De  Ford,  18 
composition     arrangement    carried  Md.  489. 

out,  but  that  the  composition  was  aSee  Brigham  v.  Tillinghast,  15 

rendered  void;    and  the  court  bus-  Barb.  618,  621. 
tained  this  view,  on  the  ground  that 

a  Lininger  v.  Raymond,  9  Neb.  40,  2  N.  W.  359. 
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promise  and  compound,  that  is,  to  take  part  for  the  whole; 
it  is  no  ground  for  objecting  to  an  assignment  that  it  contains 
a  provision  giving  authority  to  the  assignee  to  collect  part  of 
the  whole,  if  he  is  not  allowed  to  give  a  discharge  thereupon. 
Thus  in  the  case  just  cited  1  the  assignment  contained  a  pro- 
vision authorizing  the  assignee  to  collect  the  notes,  accounts, 
and  choses  in  action  and  take  '  part  of  the  whole '  when  he 
should  deem  it  expedient.  But  this  was  held  to  mean  no 
more  than  that  the  assignee  might  receive  payment  by  instal- 
ments, from  time  to  time;  it  did  not  authorize  him  to  give  a 
discharge  of  the  whole  on  receiving  part.2 

The  general  principle  under  consideration  applies,  where 
creditors'  rights  are  complete,  to  cases  in  which  the  debtor 
reserves  the  right  to  name  a  successor  of  the  trustee,  in  case 
the  trustee  designated  by  the  assignment  should  decline  the 
trust  or,  after  entering  upon  it,  should  resign  his  office. 
This  might  deprive  the  courts  of  the  power  to  remove  the 

1  McConneU  v.  Sherwood,  supra,  ifying  words/  said  the  court  of  the 

3  In  the  case  of  Coyne  v.  Weaver,  words  '  when  he  shall  deem  it  ex- 

84  N.  Y.  386,  decided  at  the  same  pedient,' '  may  mean  either  that  the 

term,  and  referred  to  in  McConnell  v.  assignee  is  at  liberty  to  compromise 

Sherwood,  the  court  may  at  first  any  claim  if  he  shall  choose  to  do 

appear  to  have  relaxed   the   rule  so,  and  behind  his  judgment  nobody 

slightly;   but  in  reality  that  was  a  shall  go,  or  that  the  assignee  may 

case  of  construction,  and  does  not  compromise  such  claims  as  in  the 

affect  the  integrity  of  the  rule  itself,  exercise  of  a  sound  discretion  the 

It  was  there  declared,  in  accord-  interests  of  the  trust  require.     We 

ance  with  authorities  already  stated,  think  the  latter  is  the  plain  and 

that  the  court  ought  not  to  find  proper  construction.'     That    is  to 

fraud  unless  the  case  is  clear,  and  say,  the  discretion  given  was  within 

that  of  two  constructions  one  of  the  control  of  the  courts,  and  there- 

which  would  defeat  while  the  other  fore  did  not  affect  the   rights  of 

would    sa ve    the    instrument,    the  creditors.      '  It    confers    upon    the 

latter  should  prevail.    Accordingly  assignee  no  unlawful  or  arbitrary 

a    provision    authorizing    the    as-  power,  and  takes  away   from   the 

signee  to  collect  choses  in  action  creditors  no  just  protection.'  Finch, 

'  with  the  right  to  compound '  for  J.  at  pp.  390,  391.    See  Ginther  v. 

the  same,  '  taking  a  part  for  the  Richmond,  18  Hun,  234;   Bagley  v. 

whole,  when  he  shall  deem  it  ex-  Bowe,    105   N.  Y.  171,  11   N.    E. 

pedient,' was  upheld.    '  Those  qual-  386. 
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trustee  and  appoint  another  in  his  place;  should  the  creditors 
ask  a  court  for  the  removal  of  the  trustee,  the  trustee,  rather 
than  be  removed,  might  well  consent  to  give  up  his  trust  in 
favor  of  some  one  named  by  the  debtor.1  In  such  a  case  the 
terms  of  the  trust  are  not  fixed  by  the  assignment.  But  some 
courts  hold  that  the  provision,  instead  of  invalidating  the 
assignment,  would  only  be  inoperative.2 

Again  the  debtor  cannot  impose  the  condition  upon  his 
trustee  of  paying,  out  of  the  fund  assigned,  the  costs  or  ex- 
penses incurred  by  the  debtor  in  defending  suits  touching  the 
assignment;  a  provision  to  that  effect  would  show  that  the  as- 
signment was  made  with  intent  to  defraud.8  In  the  case  first 
cited  an  assignment  contained  a  provision  that  the  assignees 
should  retain  out  of  the  proceeds  of  the  assignment  '  all  costs 
and  expenses  necessarily  incurred  by  me  or  my  assignees  .  .  . 
in  defending  any  suits  that  may  hereafter  be  instituted  against 
me  or  them  ...  by  any  creditor  or  other  person  or  persons 
for  any  matter  or  thing  growing  out  of  or  in  any  way  con- 
nected with  this  assignment.'  Beyond  the  rule  that  the 
debtor  could  not  reserve  to  himself  any  benefit  or  advantage 
out  of  the  assigned  property,  the  natural  effect  of  this  provi- 
sion would  be  to  cause  a  postponement  of  distribution  for  an 
indefinite  period.4    A  provision  too  that  the  debtor  should  be 

1  Planck  v.  Schermerhom,  3  Barb.  "  any  matter  or  thing  growing  out 

Gh.  644,  646,  apparently  under  the  of    or   in   any   manner    connected 

Statute  of  Uses  and  Trusts.     See  with  the  assignment/1  what  amount 

Riggs  v.  Murray,  2  Johns.  Ch.  565.  of  expenses  would  be  incurred  by 

3  Vansands  v.  Miller,  24  Conn.  Phillips  in  the  course  of  the  litiga- 
180.  tion;    and  to  avoid  responsibility, 

9  Mead  v.  Phillips,  1  Sandf .  Ch.  they  would  defer  the  close  of  their 

83.    See  Planck  v.  Schermerhom,  3  trust  until  all  these  things  should 

Barb.  Ch.  644;    Mattison  v.  Judd,  be  ascertained.    In  the  mean  time 

59  Miss.  99;    Smyth  v.  Ripley,  33  creditors,  sick  with  hope  deferred, 

Conn.  306.  would  be  ready  to  accept  almost  any 

4  The  learned  Vice-Chancellor  percentage  on  their  debts  and  re- 
said:  "The  assignees  could  not  lease  the  residue.  ...  It  is  no  an- 
reaaonably  conjecture,  after  one  swer  that  the  power  is  contingent, 
sound    suit    was    commenced    for  and  that  no  occasion  has  arisen  for 
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employed  at  a  certain  salary  has  been  deemed  to  be  evidence 
of  a  fraudulent  intent/  but  that  could  not  be  true  if  the 
sum  to  be  paid  was  reasonable.2  ° 

An  intent  to  defraud,  again,  is  established  by  a  provision 
in  an  assignment  by  a  partnership  appropriating  partnership 
property  to  the  payment  of  the  private  debt  of  one  of  the 
partners.8    The  converse  of  this  appears  not  to  be  true,   a 

its  operation.    The  same  was  said  Patterson  v.  Seaton,  70  Iowa,  689, 

of  the  coercive  clause  in  Wakeman  28  N.  W.  598.    [Meyer-Marx  Co.  v. 

v.  Grover,  4  Paige,  23,  and  11  Wend.  Masters,  119  Ala.  186,  24  So.  506; 

187.    The  question  is,  What  does  Bartlett  v.  Meyer-Schmidt  Co.,  65 

it    enable   the   debtor   to   accom-  Ark.  290,  45  S.  W.  1063;   Field  v. 

plish? '  Rowen,  7  N.  M.  630,  41  Pac.  517, 

Mere   giving   authority   to    the  Southern  Commission  Co.  v.  Porter, 

assignee  to  defend  suits  is  of  course  122  N.  C.  692,  30  S.  E.  119.     In 

nothing.    Van  Nest  v.  Yoe,  1  Sandf .  the  first  case  cited,  an  adjustment 

Ch.  4,  6.  of  partnership  rights  had  been  made 

'  As  to  charges,  commissions,  and  between  the  partners,  and  the  part- 
expenses  of  converting  goods  into  nership  was  dissolved.  The  partner 
cash,  under  an  illegal  assignment,  who  had  received  the  partnership 
the  assignee  will  not  be  allowed  for  assets  then  made  an  assignment 
any  services  or  disbursements  ex-  with  preference  of  individual  debts, 
cept  such  as  were  necessary  for  the  Preference  of  individual  debts  in  a 
preservation  of  the  property;  and  partnership  assignment  is  valid  in 
these  will  not  include  premiums  Georgia.  Ellison  v.  Lucas,  87  Ga, 
paid  for  insurance.'  Hunt  v.  Wei-  223,  13  S.  E.  445.  Also  in  Iowa, 
ner,  39  Ark.  70.  First  Nat.  Bank  v.  Brubacker,  128 

1  Eigenbrun  v.  Smith,  98  N.  Car.  la.  587,  105  N.  W.  116.  When  a 
207, 4  S.  E.  122;  Frank  v.  Robinson,  partner  has  paid  firm  debts  with  his 
96  N.  Car.  28,  1  S.  E.  781.  own  funds,  he  is  not  entitled  to  be 

2  Smith  v.  Craft,  123  U.  S.  436;  subrogated  to  the  place  of  the  satis- 
Wilcoxon  v.  Annesley,  23  Ind.  285.  fied  creditor,  so  as  to  have  a  prefer- 
That  would  not  be  benefit  out  of  the  enoe  for  himself  or  his  individual 
property.  creditors  in  a  firm  assignment.    Ly- 

8  Haynes  v.  Brooks,  116  N.  Y.  ons  v.  Murray,  95  Mo.  23,  8  S.  W. 

487,  22  N.  E.  1083;  Wilson  v.  Rob-  170.]    See  also  Hartley  v.  White,  94 

ertson,    21    N.    Y.    587;     National  Perm.  St.   31,   sale  of  partnership 

Bank  v.  Cohn,  42  Hun,  381 ;  Friend  property  to  pay  private  debt.   And 

v.  Michaelis,   15  Abb.   N.  C.   354,  comp.  De  Wolf  v.  Sprague  Manuf. 

declaring   immaterial   the   motive;  Co.,   49   Conn.    282;     Caulfield    v. 

Gable    v.    Williams,    59    Md.    46;  Curry,    63   Mich.    594;     Arnold   v. 

Pritchett  v.  Pollock,  82  Ala.  169;  Hagerxnan,  45  N.  J.  Eq.  186. 

°  See  further  on  employment  of  debtor  p.  249  and  note 
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partner  being  allowed,  in  New  York  at  all  events,  to  prefer 
his  copartner,  by  paying  him  out  of  his  individual  property; l 
clearly  if  the  individual  creditors  do  not  object  to  the  part- 
ner's turning  in  his  individual  property,  in  the  partnership 
assignment,  it  is  not  for  others  to  object.3    It  would,  it  is 
held,  invalidate  an  assignment  by  a  partnership,  to  prefer  a 
silent  member  of  the  partnership.8    So   also  an  assignment 
by  a  partnership,  which  contains  a  provision  preferring  debts 
due  to  members  of  the  firm,  is  generally  treated  as  fraudulent,4 
certainly  if  any  of  the  assignors  derive  a  benefit  from  it; 6  it 
matters  not  what  the  personal  motive  may  have  been.6    That 
however  appears  to  stand  upon  the  ground  of  benefit  to  the 
debtor,  the  subject  of  the  preceding  chapter.7 

Still  another  way,  under  the  law  of  New  York,  of  estab- 
lishing the  intent  of  the  statute  is  to  put  into  the  assign- 
ment a  provision  allowing  to  the  assignees  or  trustees  a 
larger  compensation  than  is  allowed  by  law  to  persons  in 
similar  positions,  as  e.  g.  executors  or  administrators;  *  and  a 

1  Crook  v.  Rindskopf,  105  N.  Y.  *  First  National  Bank  v.  Wood, 
476, 482, 12  N.  E.  174,  citing  Hazard  45  Hun,  411;  Kayser  v.  Heaven- 
ly. Dimon,  32  N.  Y.  65;  Saunders  v.  rich,  5  Kans.  324.  But  see  Fan- 
Reilly,  105  N.  Y.  12,  12  N.  E.  170;  shawe  v.  Lane,  16  Abb.  Pr.  71. 
Royer  Wheel  Co.  v.  Fielding,  101  6  Welsch  v.  Britton,  55  Texas, 
N.  Y.  504,  5  N.  E.  431;    Kirby  v.  118. 

Schoonmaker,  3  Barb.  Ch.  46.    It  fl  First  National  Bank  v.  Wood, 

certainly  is  otherwise  if  there  is  a  supra. 

provision    for    return    of    surplus,  7  A  partnership  assignment  of  all 

without  providing  for  all  the  debts,  the  property  of  the  members  is  not 

individual   and   partnership.     Col-  fraudulent  as  to  creditors  who  did 

lomb  v.  Caldwell,  16  N.  Y.  484.    It  not  know  of  the  partnership.      Ste- 

was  left    undecided    in    Crook    v.  venson  v.  Porter,  73  Wis.  70. 

Rindskopf,  supra  (at  p.  481)  whether  "Barney    v.    Griffin,    2    Comst. 

'  intended  fraud  by  one  member  of  a  365.     See  Meacham  v.  Sternes,  9 

firm,  in  transferring  his  individual  Paige,  398;    Arthur  v.  Commercial 

assets,  avoids  an  assignment  of  the  Bank,  9  Smedes  &  M.  394;  Mattison 

firm  assets  made  by  the  firm/  v.  Judd,  59  Miss.  99. 

2  Royer  Wheel  Co.  v.  Fielding,  In  Maryland,  under  the  Insolv- 
101  N.  Y.  504,  510,  5  N.  E.  431.  ent  Act  against  preferences,  a  rea- 

3  Innes  t>.  Lansing,  7  Paige,  583;  sonable  fee  could  not  be  reserved 
Whitcomb  v.  Fowle,  10  Daly,  23.  to  the  draughtsman  of  a  .deed  of 
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like  case  is  presented  when  a  lawyer  is  made  the  assignee, 
with  a  provision  allowing  him  reasonable  counsel  fees  above 
the  expenses  and  commissions  for  executing  the  trust.1  An 
insolvent  debtor  not  in  insolvency  may  select  his  own  as- 
signee and  give  effect  to  his  own  preferences;  beyond  that 
he  cannot  go.  He  cannot  provide  for  charges  not  actually 
necessary  for  carrying  out  the  assignment;  to  make  the  at- 
tempt in  the  assignment  is  to  avoid  the  instrument.9  But  the 
amount  to  be  allowed  for  compensation  will  vary  according  to 
the  nature  of  the  business;  and  the  compensation  allowed  by 
law  to  persons  in  other  positions  may  not  afford  any  test.1 

A  provision  sometimes  put  into  assignments,  giving  the 
trustee  the  right  to  sell  at  '  public  or  private  sale '  according 
to  his  best  judgment,  has  given  rise  to  some  doubt;  and  the 
doubt  has  in  one  state  at  least  been  turned  into  legislation 
against  the  validity  of  any  such  provision.4  The  sale  must 
in  that  state  be  public;  whether  authority  to  sell  at  private 
sale  would  show  a  fraudulent  intent,  or  would  only  be  unlaw- 
ful, is  not  clear.*  But  the  current  of  authority  is  in  favor 
of  treating  the  use  of  language  of  the  kind  as  not  significant 
of  any  intent  to  hinder  or  defraud.6    This  view  appears  to 

assignment  for  his  services.    Wolfs-  'Roosevelt,  J.:  'To  permit  him 

heimer  v.   Rivinus,  64  Md.  230,  1  not  only  to  choose  his  own  assignee, 

Atl.   128,    two  judges  dissenting.  but  to  choose  a  favorite  counsellor  at 

1  Nichols  v.  McEwen,  17  N.  Y.  22;  law  for  the  office,  and  on  that  ground 

Heacock    v.    Durand,    42   111.   230.  to  charge  the  already  deficient  fund 

See  Thompson  v.  Childress,  1  Tenn.  with  a  counsel  fee  in  addition  to  the 

Ch.  369;   Wolfsheimer  v.  Rivinus,  64  regular  commission  would   be   ea- 

Md.  230.    But  the  mere  allowance  of  tablishing  a  practice  pregnant   in 

attorney  fees  is  not  objectionable,  many  cases  with  the  most  mischie- 

Wooldidge  v.  Irving,  23  Fed.  Rep.  vous  consequences.'    17  N.  Y.  24. 

676;   Butt  v.  Peck,  1  Daly,  83;  Ar-  8  See  Arthur  v.  Commercial  Bank, 

mitage  v.  Rector,  62  Mo.  600;  Mat-  9  Smedes  &  M.  394. 

tison   v.   Judd,   59  Miss.  99.     See  4  Raleigh  v.  Griffith,  37  Ark.  160. 

further  Blow  v.  Gage,  44  111.  208;  *  The  statute  was  passed  '  as  a 

Jacobs  v.  Remsen,  36  N.  Y.  668;  matter  of  public  policy.'     Raleigh 

Iselin  v.  Dalrymple,  2  Robt.  (N.  Y.)  v.  Griffith,  supra,  at  p.  153. 

142.  •  Brigham  v.  Tillinghast,  13  N.  Y. 
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have  been  taken  as  a  matter  of  course  in  New  York.1  That 
however  does  not  mean  that  sales  of  merchandise  at  retail  or 
1  gradually '  may  be  authorized,  for  that  would  be  to  authorize 
a  continuance  of  the  business  beyond  the  time  necessary  for 
closing  the  trust; 2  unless  perhaps  the  language  did  not  ex- 
clude the  interpretation  of  the  courts  to  direct  a  sale  or  sales 
according  to  law,  Nor  does  the  rule  allowing  provisions  for 
private  sale  authorize  the  trustee  to  turn  parts  of  the  property 
over  to  agents  to  sell  on  commission.8 

A  short  category  of  special  provisions,  or  acts  done  or  au- 
thorized, by  the  assignment,  which  have  the  effect  to  estab- 
lish the  intent  to  defraud,  may  be  given  in  conclusion  of  this 
particular  investigation.  The  following  are  of  the  kind  re- 
ferred to:  Naming  as  assignee  or  trustee  a  person  whom  the 
debtor  knew  to  be  insolvent,  —  this  by  the  better  opinion.4 
Preferring  persons  who   are  not   creditors.5    Exempting  the 

215,  219;  Hart  v.  Crane,  7  Paige,  37;  Haggerty  v.  Pittman,  1  Paige,  298; 
Shackelford  v.  Bank  of  Mobile,  22  Browning  v.  Hart,  6  Barb.  91;  Con- 
Ala.  238;  Kyle  v.  Harveys,  25  W.  nah  v.  Sedgwick.  1  Barb.  210.  But 
Va.  716;  Burgin  v.  Burgin,  1  Ired.  see  Jennings  v.  Prentice,  39  Mich. 
453;  Farquharson  v.  Eichelberger,  421;  Angell  v.  Rosenbury,  12  Mich. 
15  Md.  63;  Waldron  v.  Wilcox,  13  241;  Shryock  v.  Waggoner,  28  Penn. 
R.  I.  518;  Anderson  v.  Sachs,  59  St.  430.  See  Hempstead  v.  John- 
Miss.  111.  ston,  18  Ark.  123.    But  see  Cohn  v. 

1  Brigham  v.  Tillinghast,  supra;  Ward,  32  W.  Va.  34,  where  it  is  held 

ante,  p.  345,  note;  England  v.  Rey-  that  a  receiver  should  be  appointed, 

nolds,  38  Ala.  370.    See  also  Preston  the  trust  otherwise  to  stand, 
v.  Southwick,  115  N.  Y.  139;  ante,         The  selection  of  a  near  relative 

p.  343,  note  1.  or  of  a  member  of  the  debtor's 

3  American  Bank  v.  Inloes,  7  Md.  family  might  be  objectionable,  but 

380  ('  gradually,  in  the  manner,  and  could    not    alone    establish    fraud. 

on  the  terms  in  which,  in  the  course  Shultz  v.  Hoagland,  85  N.  Y.  464 

of  their  business,  the  grantors  had  Cram  v.  Mitchell,  1  Sandf.  Ch.  251 

sold  and  disposed  of  their  merchan-  Baldwin  v.  Buckland,  11  Mich.  389 

dise');  s.  c.  11  Md.  173;  Maughlin  Bumpas  v.  Dotson,  7  Humph.  310 

v.  Tyler,  47    Md.   545.      But  see  Montgomery  v.  Kirksey,  26  Ala.  172. 

Anderson  v.  Sachs,   59  Miss.   111.  Comp.  ante,  p.  368,  n.  2. 
See  Meacham  v.  Sternes,  9  Paige,         *  Frazier  v.  Truax,  27  Hun,  587. 

398,  406  (at  retail).  [Backhaus  v.  Sleeper,  66  Wis.  68, 

3  Meacham  v.  Sternes,  supra.  27  N.  W.  409.    So  an  undisclosed 

4  Reed  v.  Emery,  8  Paige,  172;  and   secret   preference   may   taint 
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assignee  from  all  liability  except  for  wanton  neglect  and 
waste,1  or  from  all  liability  except  for  gross  negligence  or 
wilful  misconduct,3  or  from  all  liability  while  acting  in  good 
faith,3  or  for  property  which  does  not  come  to  his  hands, 
without  regard  to  his  duty  to  be  diligent,4  or  for  the  ex- 
penses or  losses  arising  from  carrying  out  the  trust.5  Again 
to  include  in  a  deed  of  trust  for  a  particular  creditor,  inten- 
tionally, a  much  larger  sum  than  is  due  may  also  avoid  the 
instrument.6 

The  debtor  may  include  in  his  list  of  preferential  creditors 
persons  whose  claims  are,  by  reason  of  some  mere  technical 
rule  or  rule  of  policy,  not  enforceable  by  law,  provided  they 
are  still  just  claims.  Just  as  '  one  may  forego  the  benefit* 
when  sued,  of  a  defence  of  the  Statute  of  Frauds  (by  some  au- 
thorities), or  of  the  Statute  of  Limitations,  or  of  usury/  7  so 
may  one  recognize  the  validity  of  the  just  claims  of  creditors, 
which  are  thus  barred.8  To  refuse  the  defence,  instead  of  be- 
ing even  evidence  of  an  intent  to  defraud,  is  rather,  it  has  well 
been  said,  evidence  of  a  determination  not  to  defraud  one  cred- 
itor for  the  benefit  of  another.8  Possibly  it  may  be  proper  in 
a  particular  case  to  allow  interest  not  collectible  by  law;  but 

the  transaction  with  fraud.     Saul         4  Finlay  v.  Dickerson,  29  111.  9; 

v.  Buck,  72  Ga.  254.    It  has  been  True  v.  Congdon,  44  N.  H.  48.    See 

held  that  the  fictitious  claims  may  Thomas  v.  Clark,  65  Maine,  296. 
be  stricken  out  without  setting  aside         *  De  Wolf  v.  Sprague  Manuf.  Co. 

the  whole  deed  for  fraud.    Mcintosh  49  Conn.  282,  328.    • 
v.  Comer,   33   Md.   598;    Jones  v.         •  Pennington  v.  Woodall,  17  Ala. 

Cullen,   100  Tenn.  1,  42  S.  W.  873.  685;   Stratton  v.  Putney,  63  N.  H. 

Particularly  if  neither  the  assignee  577.    [Robertson  v.  Hope,  102  Mo. 

nor  those  to  benefit  by  the  assign-  410,  14  S.  W.  985.]      Further  see 

ment  connived  at  the  inclusion  of  chapter  19,  §  2. 
such  claims.      Morris  v.  Pearson,         7  Ante,  p.  42.    See  Pennington  v. 

79  N.  C.  253.]  Woodall,  17  Ala.  685.    But  see  pp. 

1  August  v.  Seeskind,  6  Coldw.  143,  144. 
166.  8  Murray  v.  Judson,  9  N.  Y.  73, 

*  Litchfield  v.  White,  7  N.  Y.  438;  usurious  demand. 
De  Wolf  v.  Sprague  Manuf.  Co.  49         •  lb.  Gardiner,  J.     Comp.  how- 
Conn.  282.  ever    Planck    v.    Schermerhorn,   3 

3  Hutchinson  v.  Lord,  1  Wis.  286.  Barb.  Ch.  644. 
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this,  if  allowable,  at  all,  can  be  allowed  only  when  it  would  be 
equitable  and  just.1  And  so  it  may  sometimes  be  proper  to 
allow  a  creditor  a  higher  rate  of  interest  than  that  collectible 
by  law.3  But  that  is  dangerous  ground,  and  the  allowance 
should  be  examined  with  jealous  scrutiny.3 

Whether  omissions  on  the  face  of  the  assignment  of  what 
might  reasonably  be  expected  there  can  be  treated  as  invali- 
dating the  assignment  for  fraud  is  not  clear;  though  there 
is  no  doubt  that  fraud  in  general,  of  any  sort,  may  be  estab- 
lished by  omission  as  well  as  by  act.  But  speaking  only  of 
assignments  for  creditors,  the  instrument  might  indeed  be  so 
wanting  as  to  be  inoperative;  though  that  is  not  saying  that 
the  omissions  would  constitute  or  even  be  necessary  evidence 
of  fraud.4  The  case  which  commonly  arises  is  the  omission 
of  schedules  and  adequate  descriptions;  that  in  itself,  it  is 
clear,  can  seldom  if  ever  establish  fraud  in  the  assignment,5 
though  it  may  be  evidence  thereof.  Thus  it  is  laid  down  that 
to  omit  to  specify  the  property  assigned  will  not  render  the 
assignment  fraudulent  on  its  face,  but  it  is  a  circumstance  to 
be  taken  into  account  by  the  jury.6  But  of  course  it  may  be 
shown  that  the  omission  was  intentional,  and  so  with  intent  to 
defraud;  and  it  would  probably  be  necessary  to  explain  any 
serious  omission,  to  prevent  a  just  inference  of  fraudulent 
intent.7 

1  Spencer  v.  Ayrault,   10  N.  Y.  86;   Wilt  v.  Franklin,  1  Binn.  502; 

202.    See  Pennington  v.  Woodall,  17  Shultz  t>.  Hoagland,  85  N.  Y.  469; 

Ala.  685;    ante,  p.  134.  Henry  v.  Root,  38  Mich.  371;  Cook 

3  Wheelock  v.  Wood,  93  Penn.  St.  v.  Chamberlain,  supra;  Lang  v.  Lee, 
298.  3  Rand.  423.    See  also  England  v. 

8  See  ante,  p.  134,  where  cases  Reynolds,  38  Ala.  370. 
are  given  which  show  that  this  is         7  Shultz    v.     Hoagland,     supra, 

doubtful   ground.  The  omission  in  such  a  case  would 

4  See  however  Overton  v.  Holin-  probably   raise   a   presumption   of 
shade,  5  Heisk.  683.  fraud.    Finch,  J.  in  Shultz  v.  Hoag- 

5  Cook  v.  Chamberlain,  39   Mich,  land:    '  It  would  be  hard  to  find 
565.  any    schedule    absolutely    perfect, 

6  Brown  v.  Lyon,  17  Ala.  659;  or  any  debtor  who  could  inventory 
Robinson  v.  Rapelye,  2  Stewt.  (Ala.)  every  item  of   his  property  with 
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An  intent  to  hinder,  delay,  or  defraud  cannot,  it  has  been 
held,  be  inferred  from  the  fact  that  the  assignor  in  an  assign- 
ment for  creditors  is  solvent,  any  more  than  it  could  be  in- 
ferred from  the  fact  that  an  assignor  was  insolvent.1  In  the 
case  cited  it  was  found  as  a  conclusion  of  fact  that  when  the 
assignor  made  the  assignment  he  supposed  that  his  property 
was  sufficient  to  pay  his  debts;  and  from  this  it  was  argued 
that  he  must  have  had  a  fraudulent  intent.  A  debtor, 
pressed  for  payment  and  fearing  a  sacrifice  of  his  property, 
had  no  right  to  withdraw  it  from  legal  process  and  delay  his 
creditors  by  interposing  an  assignment.  But  the  court  denied 
the  argument;  the  argument,  it  was  said,  would  apply  equally 
to  the  case  of  an  admitted  insolvency.2 

strict   accuracy.     Room   must   be  thority.    These  assignments  are  in 

allowed   for   honest   mistake,   and  their  nature  simply  trusts  for  the 

possibly    even    for    careless    and  payment  of  debts.    The  power  to 

thoughtless   error;    but  where   the  create  such  trusts  is  certainly  not 

omission  cannot  thus  be  explained  peculiar  to  insolvent  men.    On  the 

or  excused,  the  inference  of  a  fraud-  contrary  it  is  a  power  more  unques- 

ulent  intent  must  follow.'  tionably  possessed  by  men  who  are 

1  Ogden  v.  Peters,  21  N.  Y.  23.  entirely  solvent.'  Selden,  J.  how- 
See  however  Planck  v.  Schermer-  ever  thought  that  where  the  assign- 
horn,  3  Barb.  Ch.  644,  646,  ante,  p.  ment  was  made  by  a  solvent  person, 
340.  there  was  a  presumption  that  the 

3  Comstock,  C.  J.:    'As.  assign-  act  was  done  to  increase  an  antici- 

ments  for  the  benefit  of  creditors  pated  surplus  for  himself,  i.  e.  that 

are   generally   made   by   insolvent  it  was  done  with  fraudulent  intent, 

debtors,  it  is  not  unfrequently  urged  And  see  Planck  v.  Schermerhorn, 

that  such  disposition  of  property  supra;      Gardner     v.     Commercial 

can  be  made  only  by  that  class  of  Bank,  95  111.  298,  and  Van  Nest  v. 

persons.      But    this    doctrine    has  Yoe,  1  Sandf.  Ch.  4,  to  the  same 

no  foundation  in  principle  or  au-  effect. 

°  Under  the  Bankruptcy  Act,  solvency  of  the  assignor  cannot  be  pleaded 
in  defence  to  a  creditors'  bankruptcy  petition.  A  general  assignment  is 
in  itself  an  act  of  bankruptcy,  without  reference  to  the  debtor's  financial 
condition.    West  Co.  v.  Lea,  174  U.  S.  590. 
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CHAPTER  XIII. 

INTENT  TO  DEFRAUD   CONTINUED:    RETAINING 

POSSESSION. 

§  1.  The  Principle  :  Possession. 

Because  it  is  naturally  a  sign  of  ownership,  possession  of 
chattels  raises  in  law  a  presumption  of  ownership  in  the 
posfcessor.1  This  presumption  however  is  often  untrue  in 
point  of  fact,  and,  except  in  those  states  in  which  the  pre- 
sumption is  declared  to  be  conclusive  towards  third  persons, 
it  may  not  be  sufficient  to  save  a  creditor,  who  has  levied  upon 
goods  which  really  do  not  belong  to  his  debtor,  when  the  true 
owner  makes  his  claim  before  the  courts.  At  the  same  time 
possession  being  the  visible  sign  of  ownership,  it  is  the  basis 
often  upon  which  a  levy  upon  the  goods  as  the  property  of  the 
possessor  is  made,  and  in  a  contest  upon  the  question  whether 
the  property  may  be  treated  as  that  of  the  possessor,  in  a 
word,  whether  the  claimant's  claim  arose  in  fraud  of  the 
rights  of  creditors,  the  fact  of  possession  by  the  debtor  may 
constitute  the  whole  of  the  particular  creditor's  case. 

The  creditor's  case  indeed  resolves  itself  into  this :  When, 
it  turns  out  that  property  which  a  creditor  has  levied  upon  in 
the  hands  of  his  debtor,  as  his  debtor's  property,  is  claimed 
by  a  third  person,  a  presumption  (prima  facie  or  absolute, 
according  to  local  law)  arises,  in  cases  not  falling  within 
certain  exceptions,  that  that  person's  claim  was  founded  upon 

1  '  Possession  is  prima  facie  evidence  true,  so  far  as  chattels  are  concerned, 

of  ownership.'    Pollock  &  Wright,  Pos-  but  no  further,  for  the  purposes  of  the 

session,  25.     This  though  said  with  ref-  statutes  against  fraudulent  conveyances, 

erence  to  possessory  actions  is  equally  As  to  possession  of  land,  see  infra,  §  5. 
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a  transaction  tainted  with  '  intent  to  delay,  hinder,  or  de- 
fraud '  creditors.  When  will  this  presumption  fail  ?  When 
will  it  stand  ? 

The  creditor's  claim  rests,  and  when  not  otherwise  invali- 
dated, may  sufficiently  rest,  upon  the  debtor's  possession.  It 
does  not  rest  upon  the  creditor's  knowledge  of  that  posses- 
sion ;  it  is  not  necessary  for  the  creditor  to  show  that  he  has 
been  deceived  by  appearances,  —  that  his  debtor  has  been  held 
out  as  owner,  though  such  a  fact  would  greatly  strengthen 
his  case  and  might  alone  be  sufficient,  against  countervailing 
evidence,  to  establish  it.  It  is  not  necessary  even  that  the 
creditor  should  have  known  of  the  existence  of  the  property 
before  the  levy ; *  enough,  if  the  creditor's  case  otherwise  is 
good,  that  the  debtor  was  found  in  possession.  A  man  in 
giving  general  credit  seldom  knows  just  what  property  his 
debtor  owns;  such  credit  is  not  based  upon  the  debtor's 
ownership  of  any  particular  piece  of  property.2 

Again  since  possession  is  the  ground  of  the  creditor's  right 
to  treat  the  property  as  his  debtor's,  it  can  make  no  difference 

1  Bat  see  Gentry  v.  Cowan,  66  Ga.         Can  it  make  any  difference  that  the 

720,  turning  upon  special  statute.  creditor  in  point  of  fact  knows  of  the 

*  Tilghman,  C.  J.  in  Martin  v.  Ma-  transaction  constituting  the  supposed 
thiot,  14  Serg.  &  R.  214  :  'Neither  is  sale,  at  the  time  of  giving  the  credit? 
it  necessary  that  it  should  appear  that  It  would  seem  not,  if  the  sale  would 
credit  had  been  given  by  a  third  person  not  be  good  against  any  creditors.  But 
in  consequence  of  the  possession  of  the  see  Vanmeter  v.  Estil),  78  Ky.  456.  In 
purchaser.  A  rule  of  law  so  restricted  Parsons  v.  Hatch,  63  N.  H.  343,  where 
would  be  of  little  value.  It  rarely  oc-  the  creditors  knew  of  the  transaction 
curs  that  a  man  can  prove  what  it  was  and  any  defect  in  transferring  posses- 
that  induced  him  to  give  credit.  It  sion,  if  there  was  any,  the  creditors  ap- 
is a  rule  of  general  policy,  which  de-  peared  to  have  been  estopped  to  impeach 
clares  possession  to  be  the  evidence  of  the  sale.  They  were  employees  both  of 
property,  and  the  presumption  is  that  the  vendors  and  of  the  buyers  of  the 
every  man  is  trusted  according  to  the  property,  a  mill ;  and  the  court  said 
property  in  his  possession.'  This  gen-  that  they  '  were  so  far  parties  to  the  sale 
eral  language  was  applied  to  the  case  as  to  have  no  cause  to  complain  of  any 
of  a  conditional  buyer  in  possession,  to  want  of  completeness  in  the  change  of 
whom  title  had  not  yet  passed,  the  case  possession  ; '  and  they  had  'assented  by 
before  the  court.  deriving  from  it  a  valuable  security.' 
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under  what  form  of  transaction  the  claim  of  the  third  person 
arises.  Commonly  such  person  claims  under  a  sale,  and  the 
usual  way  of  stating  the  rule  is  to  say  that  possession  retained 
by  a  vendor  shows  (presumptively  or  absolutely,  according  to 
the  local  law)  that  the  sale  was  fraudulent  against  the  ven- 
dor's creditors  ;a  but  that  is  only  the  typical  example.  The 
claimant's  claim  is  no  better,  or  worse,  for  being  in  the  form  of 
a  trust,1  lien,  or  other  estate  or  interest.  The  creditor's  case 
is  that  the  claim  is  founded  in  intent  to  delay  or  defraud  him ; 
which  intent  he  supports  by  the  possession  of  his  debtor.2 

Now  this  possession  must  be  in  the  manner  of  ownership ; 
that  may  be  set  down  as  the  cardinal  feature  of  the  case.  We 
have  then  to  consider  what  constitutes  that  sort  of  possession ; 
and  here  two  things  must  be  clearly  distinguished.  The  first 
is,  what  may  be  sufficient  to  constitute  possession  for  other 
purposes ;  the  second  is,  what  constitutes  change  of  posses- 
sion. This  second  question  will  be  considered  in  its  place 
somewhat  later;  all  that  it  is  needful  here  to  say  is,  that, 
though  it  is  one  of  the  tests  of  intent  to  defraud,  it  has 
nothing  to  do  with  the  present  inquiry,  in  regard  to  posses- 
sion in  the  manner  of  ownership.  In  regard  to  '  possession 
for  other  purposes,"  such  as  trespass,  trover,  or  replevin,  it  is 
important  to  notice  the  difference  between  such  cases  and 
the  subject  of  our  main  inquiry.    Trespass  and  the  like  ac- 

1  Ab  to  transferring  possession  of  the  claimant,  as  in  the  case  of 
in  cases  of  assignment  for  creditors,  an  unpaid  vendor.  The  transaction 
see  the  discussion  in  Goodwin  v.  being  fraudulent  towards  the  cred- 
Kerr,  80  Mo.  276;  Adams  v.  David-  itor,  he  takes  not  merely  the  right 
son,  10  N.  Y.  309;  Burrill,  Assign-  of  his  debtor  measured  by  his  re- 
ments,  §  277.  lations  with  the  vendor,  but  the 

2  The  result  is,  that  where  the  property  as  property  owned  entirely 
attaching  creditor  prevails,  he  does  and  fully  paid  for  by  the  debtor, 
not  prevail  subject  to  the  rights 

a  That  is,  at  least  against  existing  creditors.  It  has  been  held  that  a 
subsequent  creditor  is  not  in  a  position  to  complain  of  a  transfer  without 
change  of  possession  by  one  not  at  the  time  in  debt.  Buckley  v  Duff,  114 
Pa.  St.  596,  8  Atl.  188.  See  also  Greenwood  v.  Corbin,  48  Wash.  357,  93 
Pac.  433. 
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tions  do  not  look  necessarily  to  ownersnip  even  presumptive, 
though  it  may  turn  out  that  a  question  of  ownership  must  be 
decided;  they  are  actions  for  the  vindication  of  possession, 
not  of  possession  in  the  manner  and  as  the  mark  of  owner* 
ship.  Hence  whether,  as  regards  personal  property,  there  is 
a  possession  in  that  manner  and  by  that  mark  is  not  material; 
there  need  be  no  true  possession  at  all;  enough  that  there  is 
a  right  to  have  possession;  and  where  there  is  a  true  posses- 
sion, there  need  be  nothing  more.  No  one's  rights  can  be 
affected  by  allowing  the  action. 

Very  different  is  it  witn  regard  to  the  question  of  posses- 
sion touching  the  law  of  alienations  in  fraud  of  creditors.  If 
a  creditor  is  entitled  to  seize  property  in  the  hands  of  his 
debtor,  which  between  the  debtor  and  the  claimant  is  owned 
by  the  latter,  it  must  be  upon  the  footing  of  a  possession  in 
the  manner  of  ownership;  for  it  is  the  debtor's  property  that 
is  to  be  taken.  Possession  by  the  debtor  may  not  then  be 
enough.  And  again  it  cannot  be  enough  that  the  debtor  has 
a  right  to  have  the  possession  of  property  in  another's  hands, 
for  his  right  may  not  involve  any  right  of  ownership. 

The  possession  of  the  debtor  which  will  justify  his  creditor 
in  seizing  property  belonging  in  point  of  fact  to  another  must, 
it  is  apprehended,  be  based  upon  three  facts:  first,  that  the 
debtor  has  control  of  the  property;  secondly,  that  such  con- 
trol is  exercised  by  the  debtor  in  the  manner  of  ownership; 
and  thirdly,  that  such  control  must  be  with  the  consent  of 
the  claimant.  Of  course  the  creditor  may  take  property  of 
the  debtor  which  is  not  in  the  debtor's  possession  at  all;  but 
if  his  case  turns  upon  the  debtor's  possession,  he  will  fail  if 
any  of  the  three  facts  stated  are  absent.  These  elements  of 
possession  should  be  considered  separately. 

First,  then,  of  control.  All  that  need  be  said  on  this  head 
however  is  to  state  a  distinction.     One  is  said  to  have  control 
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over  property  when  one  may  extend  control  over  it  at  will; 
that  is,  where  there  is  no  resistance.  The  delivery  to  the 
grantee  of  a  deed  conveying  land,  however  far  away,  gives  to 
him  control  over  the  property  if  no  one  is  holding  it  against 
him;  and  the  like  would  be  true  of  a  conveyance  of  personal 
property  under  the  same  circumstances.  But  what  we  are 
speaking  of  in  this  chapter  is  the  retaining  of  possession;  and 
it  must  be  observed  of  both  the  cases  just  put  that,  while  for 
other  purposes,  as  e.  g.  for  the  purpose  of  a  suit  for  trespass, 
the  buyer  is  in  control  (and  has  possession),  the  seller  may, 
for  our  present  purpose,  have  control  and  have  possession  of 
the  property.  Indeed  there  is  nothing  technical  or  metaphys- 
ical in  the  idea  of  control  in  relation  to  the  present  subject, 
as  there  often  is  in  its  relation  to  other  subjects;  control  here 
is  simply  matter  of  observation  of  the  senses;  the  debtor  is 
seen  in  the  exercise  of  control  over  the  property  which  he  has 
conveyed  to  another.  Thus  there  is  no  question  of  the  appli- 
cation of  the  notion  of  control  to  things  of  whose  existence 
the  person  may  be  unaware,  such  as  copper  at  the  bottom  of 
a  canal;  here  the  debtor  knows  all,  and  acts  accordingly. 
And  it  is  (so  far)  because  he  so  acts  that  it  is  considered  that 
the  alienation  in  question  is  fraudulent. 

Secondly,  of  control  in  the  manner  of  ownership.*    The  sub- 
ject of  bailment  affords   an  illustration  of  this   matter.     A 

°  Where  the  property  has  never  been  in  the  possession  of  the  vendor 
under  a  claim  of  ownership,  his  mere  possession  will  not  defeat  the  title 
of  the  vendor.    E.  g.,  live  stock  has  been  sold  without  a  sufficient  change 
of  possession  as  against  creditors,  but  the  progeny  can  be  claimed  by  the 
vendee,  because  the  vendor  in  possession  has  never  had  the  ownership, 
Wolcott  v.  Hamilton,  61  Vt.  79, 17  Atl.  39.    In  Caswell  v.  Jones,  65  Vt.  457. 
26  Atl.  529,  property  had  been  sold  by  a  husband  to  his  wife  without  suffi- 
cient change  of  possession.    She  exchanged  this  property  for  other  property 
which  was  given  into  the  possession  of  the  husband,  the  other  party  to  the 
exchange  taking  possession  of  the  original  personalty.     The  wife  was 
allowed  to  retain  the  personalty  received,  inasmuch  as  the  husband  had 
never  been  in  possession  as  owner.    Mills  v.  Warner,  19  Vt.  609,  distin- 
guished.   See  also  Capen  v.  Porter,  43  Conn.  383. 
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bailee  as  such  does  not  hold  in  the  manner  of  ownership 
and  it  is  well  settled  that  the  property  cannot  be  seized  for 
his  debts.1  Some  aspects  of  this  matter  have  however  been 
the  subject  of  conflict  of  authority.  An  owner  transfers  to 
another  the  possession  of  a  chattel  upon  a  contract  of  pur- 
chase, retaining  the  title  in  himself  until  the  happening  of 
some  event,  such  as  full  payment  of  the  price.  Some  courts 
hold  that  in  such  a  case  the  property  can  be  taken  for  the 
debts  of  the  transferee,  though  he  is  only  a  bailee; 2  other 
courts  hold  the  contrary.8  °  But  this  dispute  does  not  involve 
any  doubt  about  the  rule  in  regard  to  a  proper  bailment;  the 
difficulty  here  relates  to  the  character  of  the  act.  It  is  a  bail- 
ment, it  is  said,  and  something  more;  towards  creditors  it  is 
a  '  holding  out '  of  the  supposed  bailee  as  owner;  the  bailee 

1  Rose    v.    Story,    1    Barr,    190  mortgage;    and  for  the  mortgagee 
(drawing   the   distinction   between  to  allow  the  mortgagor  to  have  con- 
bailment  and  sale) ;  Rowe  v.  Sharpe,  trol  and  full  enjoyment  of  the  prop- 
51  Penn.  St.  26;   Emmons  v.  West-  erty  mortgaged  is  a  very  different 
field  Bank,  97  Mass.  230;   Deere  v.  thing  from  an  ordinary  bailment, 
Needles,  65  Iowa,  101,  21  N.  W.  203;  though  it  is  allowed  in  many  states. 
Carpenter  v.  Graham,  42  Mich.  191,  See  chapter  10. 
3  N.  W.  974;    Buhl  Iron  Works  v.         '  Martin  v.  Mathiot,  14  Serg.  &  R. 
Teuton,  67  Mich.  623,  629,  630,  35  214;   Thompson  v.  Peret,  94  Penn. 
N.  W.  804;  Stowe  v.  Taft,  58  N.  H.  St.  275;    Peek  v.  Heim,  127  Penn. 
445;    Patten  v.  Clark,   5  Pick.  5.  St.  500, 17  Atl.  984;  RawsonManuf. 
'Certainly/  said  Parker,  C.  J.  in  Co.  v.  Richards,  69  Wis.  643,  35 
Patten   v.    Clark,    '  a   person   may  N.  W.  40;  Thomas  v.  Richards,  ib. 
place  property  in  the  hands  of  a  671;    State  v.  Martin,  77  Mo.  670. 
poor  man  to  enable  him  to  trade  It  matters  not  what  form  the  trans- 
with  it  and  gain  a  subsistence  from  action  takes;  the  effect  may  result 
the  profits,  without  exposing  it  to  from  an  apparent  consignment  of 
seizure     by    his    creditors.'       See  goods.    Peek  v.  Heim,  supra.    The 
Emmons  v.  Westfield  Bank,  supra,  law  of  Wisconsin  is  statutory.    See 
a  case  of   materials   to   be   made  the  Wisconsin  cases  just  cited, 
up.    But   it   is    equally   clear,    of         8Cole  v.   Berry,  42  N.  J.  308; 
such    a   case    as    that    especially,  Capron   v.   Porter,   43   Conn.   383; 
that  the  transaction  may  be  color-  Lucas  v.    Birdsey,   41    Conn.   357. 
able.      Ib.     Indeed     such    a    case  Comp.   Tomlinson   v.   Roberts,    25 
would  often  be  merely  a  loan  on  Conn.  477. 

aFor  note  on  more  recent  legislation  governing  the  subject  of  con- 
ditional sales,  see  end  of  chapter. 
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has  control,  he  has  control  in  the  manner  of  an  owner,  and 
this  with  the  consent  of  the  claimant.  This,  in  a  question  of 
creditors'  rights,  appears  to  be  the  better  view.1 

Where  there  is,  in  truth,  a  '  holding  out/  the  case  is  clear, 
though  that  holding  out  may  only  be  the  effect  of  the  claim- 
ant's act,  permission,  or  omission,  and  not  his  actual  inten- 
tion.3    Thus  it  often  happens  that  the  owner  of   a  chattel 

1  If  however  in  such  a  case  of  same  not  being  the  property  of  the 
contract  for  purchase  and  transfer  person  who  is  finally  to  own  the 
of  title  on  payment,  no  change  of  completed    article,    see    Clarke    v. 
possession  is  made  after  payment,  Spence,  4  Ad.  A  £.  448  (ship) ;  Shaw 
the  property  remaining  in  the  hands  v.  Smith,  48  Conn.  306  (sewing-ma- 
of  the  vendor,   then,   though   the  chine);     Williams   v.    Jackson,    16 
buyer  has  all  the  time  been,  and  Gray,  514;    Andrews  v.  Durant,  1 
continues  after  payment  to  be,  in  Kern.  35,  reviewing  the  authorities; 
the  employ  of  the  seller,  and  all  the  McCombe  v.  New  York  &  Erie  R. 
time  has  treated  the  property  as  his,  Co.  20  N.  Y.  495;   and  other  cases 
&8  by   paying   expenses    incurred  cited  in.  Shaw  v.  Smith,  supra.    The 
upon  it,  the  property  may  be  taken  general  rule  in  such  cases  is  that  the 
by  the  vendor's  creditors.    Hull  v.  things  going  to  make  the  completed 
Sigsworth,  48  Conn.  258.    Quoting  article  can  be  taken  by  the  creditors 
Norton  v.  Doolittle,  31  Conn.  405,  of  the  vendor.    lb.    If  the  manu- 
the  court  said  that  there  must  be  f  actured  article  is  to  be  the  property 
'an  actual,  visible,  and  continued  of  the  capitalist  who  also  has  fur- 
change  of  possession.    .    .    .   Pur-  nished  the  materials,  it  can  only  be 
chasers  must  learn  and  understand  taken  for  his  debts.    '  Such  a  case 
that  if  they  purchase  property,  and  is  not  like  the  continued  possession 
without  legal  excuse  permit  the  pos-  of  a  vendor  after  sale/    Emmons  v. 
session  to  remain  in  fact  or  appar-  Westfield  Bank,  97  Mass.  230.    But 
entry  and  visibly  the  same,  or,  if  these  are  questions  of  title  more 
changed  for  a  brief  period,  to  be  ap-  than  of  fraud, 
parently  and  visibly  continued  as  2See  Erdman  v.  Rosenthal,  60 
before  the  sale,  they  hazard  its  loss  Md.  312;  Ludwigv.  Highley,  5  Barr, 
by  attachment  for  the  debts  of  the  132,    141,    permissive    holding    of 
vendor.'     See  also  Rose  v.  Story,  chattels  as  owner.    See  ante,  pp.  34, 
supra,  and  what  now  follows  in  the  35,  note;  Bigelow,  Estoppel,   560, 
text  concerning  ordinary  sales  (i.  e.  564,  5th  ed.;  Ray  v.  McPherson,  11 
with    transfer    of    title),    without  Neb.  197,7  N.W.  873,  land;  Wake  v. 
change  of  possession.  Griffin,  9  Neb.  47,  2  N.  W.  461. 
As  to  concurrent  or  mixed  pos-  [There  is  no  estoppel   because  of 
session  see  infra,  p.  381.    And  as  to  'holding    out/  unless    the  vendee 
property  in  the  course  of  manu-  had  reason  to  suppose  others  were 
facture,  as  e.  g.  the  timbers  of  a  ship  being  misled.    Huellmantel  v.  Twed- 
or  the  parts  of  a  sewing-machine,  the  die,  150  Mich.  371,  114  N.  W.  212.] 
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conveys  the  same,  with  possession,  to  another  subject  to  some 
condition  subsequent;  the  title  is  to  revest  in  the  seller  e.  g. 
upon  the  failure  of  the  buyer  to  make  payment  according  to 
the  terms  of  the  contract  of  sale.  Towards  creditors  of  the 
conditional  buyer,  the  buyer  is,  by  the  better  rule,  the  con- 
plete  owner;  the  property  can  be  taken  upon  that  footing; 
the  seller  can  make  no  claim  until  the  creditor  is  satisfied  of 
his  claim.1  a  But  such  cases  are  to  be  sharply  distinguished 
from  cases  in  which  one  man  furnishes  materials  to  another 
to  be  made  up  for  the  former  into  some  article  of  trade; 
there  is  no  '  holding  out '  in  transactions  of  that  sort.2 

A  more  serious  question  touching  bailment  often  arises. 
May  the  buyer  make  the  seller  his  bailee?  That  question 
would  not  be  peculiar  but  for  the  rule  of  the  common  law> 
and  of  statute  under  various  forms,  requiring  a  continuous 
change  of  possession.  The  question  therefore  calls  for  con- 
sideration, not  in  this  place,  but  under  the  second  branch  of 
our  subject,  to  wit  Change  of  Possession. 

Thirdly,  of  the  buyers  consent.  This  element  of  posses- 
sion distinguishes  the  case  radically  from  possession  for  the 
purposes  of  trespass.  A  disseisor  may  maintain  trespass; 
but  the  land  held  by  a  disseisor  cannot  be  taken  for  his  debts, 
against  the  rights  of  the  owner,  except  in  so  far  as  the  grow- 
ing interest  of  the  disseisor  may  have  acquired  some  value; 
and  so  generally,  property  which  a  debtor  has  taken  posses- 
sion of,  or  has  wrongfully  kept,  against  the  will  of  the  owner, 
may  be  taken  for  the  owner's  debts,  but  not,  unless  there  has 

1  Rose  v.   Story,    1    Barr,    190;  418;   Cole  v.  Berry,  42  N.  J.  Law 

Chamberlain  v.  Smith,  44  Perm.  St.  308. 

431.     Contra,  Marvin  Safe  Co.  v.         2  Emmons  v.  Westfield  Bank,  97 

Norton,   48   N.  J.  Law  410,  7  Atl.  Mass.  230,  supra,  p.  379,  note. 

°  This  matter  has  been  for  the  most  part  regulated  by  statutes  regarding 
conditional  sales.  See  note  at  end  of  this  chapter.  From  the  same  note 
it  will  appear  that  the  weight  of  later  authority,  in  the  absence  of  statute, 
is  opposed  to  the  Pennsylvania  doctrine. 
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since  been  a  '  holding  out/ *  for  the  debts  of  the  possessor.2 
But  if  the  claimant  (owner)  assented  to  the  debtor's  taking 
or  retaining  possession,  then  there  is  a  case  for  the  operation 
of  the  statutes  under  consideration.  Nor,  according  to  the 
better  view,  will  it  help  the  claimant's  case  that  he  has  after- 
wards s  withdrawn  his  assent  and  demanded  and  even  ob- 
tained the  possession;  at  all  events  in  those  cases  in  which 
the  original  transaction  between  him  and  the  debtor  was 
fraudulent  as  matter  of  law,  and  not  merely  prima  facie 
fraudulent.  But  this  is  anticipating  a  subject  which  must  be 
considered  specially  in  another  connection.4 

Thus  far  of  what  constitutes  possession  for  the  purposes  of 
the  statutes  against  fraudulent  conveyances.  But  to  enable 
the  creditor  to.  treat  the  transfer  as  fraudulent  it  is  not  neces- 
sary that  the  debtor- vendor's  possession  should  be  exclusive;' 
the  '  intent '  of  the  statutes  is  made  out  (prima  facie  or  abso- 
lutely) as  well  where  the  debtor  is  found  exercising  ownership 
along  with  others,  that  is,  where  the  possession  is  concurrent, 
confused,  or  mixed.6    Thus  a  man  sells  his  shop  and  business, 

1  Supra,  p.  380.    The  term  '  hold-  249;  McVicker  v.  May,  3  Barr,  224; 

ing  out,' it  is  to  be  noticed,  is  a  tech-  Brown  v.  Keller,  43  Penn.  St.  104; 

nical  term  and  means  not  merely  an  Miller  v.  Garman,  69  Penn.  St.  134; 

actual,  intentional  grant  of  author-  Worman  v.  Kramer,  73  Penn.  St. 

ity,  but  doing  what  as  matter  of  378;   Sumner  v.  Dalton,  58  N.  H. 

law  amounts  to  a  grant  of  authority.  295;  Plaisted  v.  Holmes,  ib.  293  and 

sSimms  v.  McKee,  25  Iowa,  341,  619;    Lang  v.  Stockwell,  55  N.  H. 

mortgaged  goods  held  by  mortgagor  561, 565;  McAfee  v.  Busby,  69  Iowa, 

after  default  against  the  mortga-  328,  28  N.  W.  623;   Wright  v.  Mc- 

gee's  will.  Cormick,  67  Mo.  420.     [Such  a  case 

8  By  '  afterwards '  here  is  meant  often  arises  when  both  before  and 

at  some  distinctively  later  time,  and  after  the  sale  the  property  was  in 

not  while  the  transaction  may  still  the  joint  possession  of,  or  equally 

be  considered  as  in  fieri.  accessible  to,  both  parties.    Allen  v. 

4 '  Purging  fraud  '  is  referred  to  Massey,  17  Wall.  351;   Bassinger  v. 

infra,  pp.  388,  389,  notes,  and  more  Spangler,  9  Colo.  175,  10  Pac.  809; 

fully  considered  in  chapter  16.  Plaisted  v.  Holmes,  supra,  Stadtler  v. 

•  Babb  v.  Clemson,  10  Serg.  &  R.  Wood,  24  Tex.  622.    But  in  Potter 

419;  Avery  v.  Street,  6  Watts,  247,  v.  Mather,  24  Conn.  551,  the  vendor 
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and  notifies  his  men;  the  buyer  comes,  and  without  any  out- 
ward change,  goes  into  possession  and  retains  the  seller  in 
the  business  as  manager.  This  would  be  a  case  of  concurrent 
or  mixed  possession  between  the  seller  and  the  buyer,  and 
the  property  could  be  taken  by  creditors  of  the  seller.1  °    Again 

and  vendee  lived  in  adjacent  houses  who  took  it  away.     Shortly  after- 

and  made  use  of  an  adjoining  yard  wards  B  sold  the  horse  to  A's  minor 

in  common.   A  wagon  which  was  the  son,  who  took  it  back  to  his  father's, 

subject  of  the  disputed  sale  was  where  it  was  levied  on  as  property 

kept  in  this  yard  both  before  and  of  the  father.    Held  that  it  was  for 

after  the  sale.     In  the  absence  of  the  jury  to  say  whether  there  was 

any  evidence  of  change  of  posses-  fraud.     Further  see  Lake  v.  Morris, 

gion,  except  that  the  vendee  had  30  Conn.  201. 

used  the  wagon  once  since  purchas-  *  But  if  in  such  a  case  the  buyer 

ing  it,  the  case  was  left  to  the  jury,  substitute  his  own  sign  for  the  old  one, 

which  found  that  there  had  been  a  or  sufficiently  indicate  the  change  on 

change  of  possession.     A  sale   of  the  existing  sign,  the  change  will  be 

horses  in  a  pasture  was  contested  sufficient.    Woods  v.  Berry,  7  Mon. 

in  Traders  Nat.  Bank  v.  Day,  87  195, 14  Pac.  758.  [Hopkins v.  Bishop, 

Tex.  101,  26  S.  W.   1049.     It  ap-  91  Mich.  328,  51  N.  W.  902;  Gallick 

peared  that  the  pasture  was  occu-  v.  Bordeaux,  22  Mont.  470,  56  Pac. 

pied  jointly  by  vendor  and  vendee,  961;  Hall  v.  Parsons,  17  Vt.  271. 

and  that  the  horses  were  kept  in  the  In  Hugus  v.  Robinson,  24  Pa.  St.  9, 

pasture  both  before  and  after  the  the  vendee  put  his  son  in  charge, 

sale.     It  was  held  that  there  was  the  latter  having  been  an  occasional 

no  presumption  of  fraud.]    Comp.  employee  of  the  vendor.   There  was 

Barnstable  v.  Thacher,  3  Met.  239.  no  change  of  sign,  but  the  sale  was 

See  also  Jordan  v.  Frink,  3  Barr,  442.  upheld.]  See  also  Ford  v.  Chambers, 

In  this  last  case  A  sold  a  horse  to  B,  28  Cal.  13;  post,  p.  392. 

0  Joshua  Hendy  Machine  Works  v.  Connolly,  76  Cal.  305,  18  Pac.  327; 
Goard  v.  Gunn,  2  Colo.  App.  66,  29  Pac.  918;  Donovan  v.  Gathe,  3  Colo. 
App.  151,  32  Pac.  436;  Pierce  v.  Kelly,  25  Or.  95,  34  Pac.  963.  In  these 
three  cases  the  vendee  had  been  an  employee  of  the  vendor,  and  the  busi- 
ness was  carried  on  with  the  vendor  in  the  employ  of  the  vendee,  the  posi- 
tions being  reversed,  but  with  no  sufficient  outward  indication  of  changed 
management  or  ownership.  See  also  Sweeney  v.  Coe,  12  Colo.  485,  21  Pac. 
705;  Baur  v.  Beall,  14  Colo.  383,  23  Pac.  345.  A  sale  by  a  corporation  to 
one  of  its  directors  was  sustained  in  Crymble  v.  Mulvaney,  21  Colo.  203,  40 
Pac.  499.  So  also  in  Smith  v.  Skeary,  47  Conn.  47,  there  being  no  evidence 
in  the  latter  case  that  the  property  had  previously  been  under  the  control 
of  the  purchasing  directors.  But  a  conveyance,  without  change  of  custody, 
by  a  debtor  to  a  corporation  in  which  the  stock  was  owned  by  himself, 
his  clerks  and  near  relatives,  was  held  invalid  in  McKee  Co.  v.  Martin, 
126  Cal.  557,  58  Pac.  1044. 
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the  stock  in  trade  in  a  hotel  is  bought,  and  the  buyer  takes 
possession  and  control;  but  the  seller  and  his  family  remain 
in  the  hotel,  and,  though  they  act  under  the  direction  of  the 
buyer,  there  is  nothing  to  indicate  any  change  of  management 
of  the  business.  This  is  a  case  of  concurrent  possession,  and 
the  sale  is  a  fraud  upon  the  seller's  creditors.1 

In  the  foregoing  paragraphs  we  have  considered  the  rela- 
tion of  the  statutes  concerning  fraudulent  conveyances  to  the 
debtor's  side  of  this  question  of  retaining  possession;  that  is, 
we  have  considered  what  constitutes  possession  of  the  debtor 
such  as  will  justify  a  levy.  But  the  correlative  relation  of 
the  claimant  to  the  property  also  affords  a  test  of  the  question 
of  fraudulent  intent,  and  in  fact  is  dwelt  upon  by  the  law  even 
more;  that  side  of  the  matter  relating  directly  to  the  facts 
which  make  a  good  title  in  the  claimant-buyer.  In  a  word 
the  law  treats  of  the  question  of  intent  to  defraud  in  the 
particular  transaction  either  from  the  side  of  the  debtor's  pos- 
session in  the  manner  of  ownership  or  from  that  of  change  of 
possession  to  the  claimant,  or  from  both  sides  at  one  and  the 
same  time.  We  have  then  to  consider,  in  the  next  place,  the 
subject  of  change  of  possession. 

§2.  Change  of  Possession. 
Change  of  possession,  which,  in  finding  the  '  intent '  of  the 
statutes,  may  be  termed  the  correlative  test  to  possession  itself, 

1  Miller  v.  Garman,  69  Penn.  St.  to  put  in  another  person  to  keep 

134.    Further  in  regard  to  this  sub-  possession  jointly  with  the  former 

ject  see  infra,  pp.  391,  392.  owner.     I  presume  the  debt  .  .  . 

In  Babb  v.  Clemson,  10  Serg.  &  to  be  a  just  one.  .  .  .  But  the 
R.  449,  Duncan,  J.  said:  '  There  plaintiff's  own  case  showed  a  visible 
cannot  be  a  concurrent  possession  possession  to  all  the  world  remaining 
in  the  assignor  and  the  assignee;  to  the  debtor  just  as  it  did  before 
it  must  be  exclusive  or  it  is  deemed  the  assignment.'  See  also  Richard- 
colorable  and  fraudulent.  To  de-  son  v.  Coddington,  49  Mich.  1,  lease 
feat  an  execution  there  must  have  to  wife  with  management  in  hus- 
been  a  bona  fide,  substantial  change  band,  who  had  been  lessee  but 
<rf  possession.    It  is  a  mere  mockery  surrendered  his  lease. 
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is  defined  or  described  in  various  terms  both  by  the  common 
law  and  by  statute.  The  statutes  of  Elizabeth  make  no  spe- 
cific mention  of  possession;  the  law  relating  to  those  statutes 
being  a  matter  entirely  of  judicial  construction.  In  this  coun- 
try we  have  a  great  variety  of  statutes  directed  to  this  matter 
specifically,  though  sometimes,  as  in  the  legislation  of  New 
York,  directed  primarily  to  settling  the  vexed  question  whether 
retaining  possession  of  chattels  aliened  is  to  be  considered  as 
making  a  conclusive  or  only  a  prima  facie  casefor  the  creditor. 
This  legislation,  which  has  been  widely  copied,  provides  in 
substance  that  every  sale  by  a  vendor  of  goods  in  his  posses- 
sion or  under  his  control,  and  every  assignment  *  of  goods  by 
way  of  mortgage  or  security,  or  upon  any  condition  whatever, 
unless  accompanied  by  an  immediate  delivery  and  followed  by 
an  actual  and  continued  change  of  possession  shall  be  pre- 
sumed to  be  fraudulent  and  void  against  creditors  of  the  ven- 
dor, or  the  creditors  of  the  person  making  such  assignment, 
or  subsequent  purchasers  in  good  faith;  and  shall  be  conclu- 
sive evidence  of  fraud  unless  shown  to  have  been  made  in 
good  faith,  and  without  intent  to  defraud  such  creditors  or 
purchasers.  This  provision  is  not  to  apply  to  contracts  of 
bottomry  or  respondentia,  or  to  assignments  or  hypotheca- 
tions of  vessels  or  goods  at  sea  or  in  foreign  ports.  A  slightly 
later  statute  of  New  York,2  also  much  copied,  provides  in 
effect  that  mortgages  of  goods  not  accompanied  by  immedi- 
ate delivery  and  followed  by  actual  and  continued. change  of 
possession  shall  be  absolutely  void  against  the  creditors  of 
the  mortgagor  and  against  subsequent  purchasers  and  mort- 
gagees in  good  faith,  unless  the  mortgage  or  a  copy  shall  be 
filed  (for  registration)  according  to  law. 

1  This  is  omitted  from  the  Mis-  Laws  c.  45,  §  34,  c.  38,  §  230;  ante, 

souri  statute,  which  otherwise  is  the  pp.  26,  27.     A  mortgage  may  be 

same.     Goodwin  v.  Kerr,   80  Mo.  good  against  creditors  though  it  is 

276.  never    recorded.       Coykendall     v. 

3  Laws    of    1833,  c.  279,    Cons.  Ladd,  32  Minn.  529. 
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The  statutes  of  Illinois  provide  that  conveyances  of  goods 
and  chattels  on  consideration  not  deemed  valuable  shall  be 
taken  to  be  fraudulent,  unless  by  will  proved  and  recorded  or 
by  deed  acknowledged,  proved,  and  recorded,  or  unless  pos- 
session shall  really  and  bona  fide  remain  with  the  donee.1 
And  the  next  section  speaks  also  of  the  possession  of  chattels 
loaned  '  remaining '  for  a  certain  time  in  the  possession  of  the 
taker,  subject  to  rights  of  the  lender,  and  for  that  reason  be- 
ing liable  to  the  taker's  creditors.2  The  statutes  of  Indiana 
declare  that  sales  of  goods  by  one  in  possession  or  control, 
unless  accompanied  by  immediate  delivery  and  followed  by 
an  actual  change  of  the  possession  shall  be  presumed,  prima 
facie,  to  be  fraudulent.8  And  the  statutes  of  Missouri  provide 
that  sales  of  goods  and  chattels  by  one  in  possession  or  hav- 
ing control  shall  be  held  to  be  fraudulent,  unless  accompa- 
nied by  delivery  in  a  reasonable  time  (regard  being  had  to 
the  situation  of  the  property),  and  followed  by  an  actual  and 
continued  change  of  the  possession.4  In  Kentucky  aliena- 
tions or  charges  upon  personal  property,  unless  actual  pos- 
session in  good  faith  accompanies  the  same,  are  void  as  to 
creditors  (and  purchasers  without  notice)  before  recording.5 

These  statutes  may  be  taken  as  fairly  expressing  the  gen- 
eral spirit  of  the  legislation  throughout  the  country,  touching 
the  subject  in  hand.0  Though  all  divergences  of  language, 
whether  of  the  common  law  or  of  statute,  it  is  believed  that 
the  legal  conception  of  a  change  of  possession  of  chattels  re- 
quires a  delivery,  which  must  be  (1)  speedy,  (2)  notorious, 
(3)  and  followed  by  continuous  possession;  and  that  nothing 

1  Rev.  Stats.  1898,  c.  59,  §  6.  So  (1903)  §  3401;  Rev.  Stats.  Mo.  1899, 
in  substance  in  Missouri.  Rev.  §3401;  Code,  Miss.  1906,  §4777. 
State.  1899,  §  3400.  8Ind.     Stats.     Rev.     of     1901, 

2  Like  provisions  are  to  be  found  §  6636. 

in  the  statutes  of  other  states,  as         *  Ann.  Stats.  1906,  §  3410. 

e.  g.  in  Kentucky,   Missouri,  and         *  Carroll's     Ky.     Stats.     (1903) 

Mississippi.    Carroll's    Ky.    Stats.    §  1908. 

0  For  statutes  regarding  sales  of  goods  in  bulk  see  p.  525,  n.  a. 
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else  is  required.    These  elements  of  change  of  possession  will 
now  be  the  special  subjects  of  examination. 

9 

And  first  of  mere  delivery,  that  is,  delivery  apart  from  its 
concomitants  above  stated.  In  its  natural  sense  this  means 
a  handing  over;  and  a  real  handing  over,  i.  e.  a  transfer  from 
the  hand  of  the  seller  to  the  hand  of  the  buyer,  will  always 
satisfy  this  part  of  what  is  to  be  done.  But  the  term  '  deliv- 
ery' is  not  to  be  restricted  to  any  such  mode  of  transfer.0 
The  debtor  must  not  retain  possession;  that  is  the  real  re- 
quirement of  the  law.  Now  the  property,  for  one  reason  or> 
another,  may  be  incapable  of  any  handing  over  in  the  ordi- 
nary sense;  in  such  a  case  it  should  be  enough,  and  it  is 
enough,  for  the  vendor  to  withdraw  from  it,  upon  the  com- 
pletion of  the  transaction,  and  leave  it  with  the  buyer.  What 
difference,  it  has  well  been  asked,  whether  I  remove  property 
from  me  which  I  sell,  or  remove  myself  from  the  property?  * 
The  matter  of  possession  is  a  thing  of  substance  not  of  modes. 
It  is  not  the  place  where  the  property  lies,  but  the  connection 
of  that  place  with  the  owner,  that  shows  the  possession; '  and 
so  far  as  the  element  of  mere  delivery  is  concerned,  complete 
bona  fide  withdrawal  of  the  seller  is  probably  sufficient  in  all 
cases* 

In  the  next  place  the  delivery  should  be  speedy.  This  term 
*  speedy '  is  used  to  bridge  over  any  apparent  difference  be- 
tween those  provisions  of  statute,  as  in  New  York,  which  re- 
quire the  change  of  possession  to  be  '  immediate  '  and  those, 

1  Agnew,  J.  in  Barr  v.  Reits,  53  of  the  buyer.'    Thompson,  C.  J.  in 

Penn.  St.  256.  Garman  v.  Cooper,  72  Penn.  St.  32. 

'  lb.    '  On  the  sale  of  goods  and  '  A  change  of  location  of  the  prop- 
chattels  they  must  either  pass  out  erty  is  not  essentially  necessary.' 
of  the  seller  to  the  buyer,  or  the  seller  Mercur,  J.  in  Crawford  v.  Davis,  99 
must  pass  away  from  them,  leaving  Penn.  St.  576. 
them  in  the  exclusive   possession 

a  See  Smith  v.  Jones,  63  Ark.  232,  37  S.  W.  1052. 
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as  in  Missouri,  which  require  that  it  shall  be  within  '  rea- 
sonable '  time.  The  two  terms  would  doubtless  be  considered 
to  have  the  same  meaning;  both  would  require,  and  each 
would  be  satisfied  with,  delivery  made  in  as  speedy  time  as 
practicable.1 

The  property  may  be  in  such  a  situation  that  immediate 
change  of  possession,  literally,  is  not  practicable,  °  as  e.  g.  where 
the  subject  of  sale  is  a  herd  of  cattle  roaming  at  large  over 
the  area  of  an  extensive  ranch.  In  such  a  case  the  law  is  sat- 
isfied if  the  parties  exercise  reasonable  diligence  in  effecting 
the  change.  Reasonable  time  is  allowed  for  making  all  need- 
ful preparations,  and  for  separating  the  property  from  other 
property  not  sold,  and  for  marking  or  branding  the  same 
when  that  is  usual  or  necessary.  And  in  the  case  of  cattle 
roaming  at  large  as  above  indicated,  they  may  be  allowed  to 
pasture  in  the  same  tract  after  the  separation  and  branding, 
as  before.8    So  in  regard  to  growing  crops,  these  may  be  the 

1  See  Cass  v.  Perkins,  23  111.  382,  of  loss  under  an  insurance  policy; 

where  the  words  are  used  synony-  that  is  satisfied  with  notice  as  soon  as 

mously.     [Taylor  v.  Smith,  17  B.  practicable  under  the  circumstances. 

Hon.  (Ky.)  536.    This  was  a  sale  See  e.  g.  Provident  Life  Ins.  Go.  v. 

of  slaves.    One  was  taken  away  at  Baur,  29  Ind.  236;    Railway  Paa- 

once  by  the  vendee,  and  he  promised  sengers'  Assur.  v.  Burwell,  44  Ind* 

to  send  a  vehicle  for  the  others  the  460. 

next  day.     An  attachment  inter-         2  Walden  v.  Murdock,  23  Gal.  540, 

vened,  but  the  right  of  the  vendee  [See  also  Dodge  v.  Jones,  7  Mont. 

was  sustained.     Taking  possession  121,  14  Pao.  107;  Cody  v,  Zimmer- 

at  four  o'clock  in  the  morning,  in  man,  20  Mont.  225,  50  Pac.  553.] 

pursuance  of  a  sale  made  at  nine  A   fortiori,    where   the   cattle   are 

o'clock  the  night  before,  is  suffi-  driven  into  a  corral,  and  the  seller 

cient.   Kleinschmidt  v.  McAndrews,  says  to  the  buyer,  '  Here  are  your 

117  U.  S.  282, 288.]    Comp.  also  the  cows  that  you  bought; '  though  the 

requirement  of  '  immediate  '  notice  buyer  requests  another  now  to  take 

a  Kenton  *.  Ratcliff,  105  Ky.  376,  49  S.  W.  14  (tobacco  not  in  a  condi- 
tion to  be  moved  without  injury) ;  Lathrop  v.  Clayton,  45  Minn.  124,  47 
N.  W.  544  (materials  for  a  bridge  purchased  by  one  who  took  up  contract 
for  completing  the  work).  In  case  of  a  conditional  sale  without  delivery, 
it  is  sufficient  if  possession  is  transferred  as  soon  as  the  sale  becomes  ab- 
solute. Roberts  v.  Hawn,  20  Colo.  77,  36  Pac.  886.  As  to  conditional  sale 
with  delivery,  see  note,  end  of  chapter. 
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subject  of  a  valid  sale  before  they  are  harvested,  delivery  being 
therefore  properly  deferred  for  the  ripening  and  harvesting.1 

Further  the  rule  which  requires  an  immediate  delivery  is 
deemed  to  be  in  the  interest  of  the  attaching  creditor;  and  it 
has  been  laid  down  that  if  he  does  not  move  in  the  matter, 
he  cannot  afterwards  object  that  the  transfer  was  delayed.  In- 
deed it  seems  to  be  deemed  enough,  if  there  is  no  other  indi- 
cation of  fraud,3  that  the  property  has  been  delivered  to  the 
buyer  before  the  attachment  has  been  made,  whatever  the 
interval  of  time  since  the  sale.8     That  is  to  say,  retaining 

care  of  them,  and  the  cows  are  ao-  a   notice    had    been    posted,     the 

cordingly  turned  back  into  the  same  vendor    having    been    allowed    to 

pasture.    Morgan  v.  Miller,  62  Cal.  feed  some  of  his  own  cattle  from  the 

492.    Further  see  Tunell  v.  Larson,  crop.]      See  also  as  to  crops  cut, 

39  Minn.  269,  39  N.  W.  628.  Hamblet  v.  Bliss,    55  Vt.  535. 

1  Bernal  v.  Hovious,  17  Cal.  541 ;  2  As  by  giving  to  the  vendor  the 

Vischer   v.    Webster,    13   Gal.    58.  right  to  use  and  enjoy  the  property 

[Morton  v.  Ragan,    5  Bush  (Ky.)  as  his  own.  See  chapter  10. 

334.    But  such  crops  should  at  least  s  Bartlett  v.   Williams,   1    Pick. 

be  delivered  as  soon  as  they  are  288;  Calkins  v.  Lockwood,  16  Conn. 

reaped  and  threshed.    Herr  v.  Den-  276;  Hall  v.  Gaylor,  37  Conn.  550; 

ver  Milling  Co.,  13  Colo.  406,  22  Pao.  Gibbert  v.  Decker,  53  Conn.  401,  and 

770.    A  sufficient  time  must  be  al-  cases  cited  (among  them,  Coty  v. 

lowed  for  moving  them.   Thompson  Barnes,  20  Vt.  19;  Kendall  v.  Samp- 

v.  Wilwhile,  81  111.  356.    A  contract  son,  12  Vt.  515;  Cruikshank  v.  Cogs- 

calling  for  the  delivery  of  ore  as  well,  26  111.  366;  Blake  v.  Graves,  19 

mined  is  not  a  present   absolute  Iowa,  312);   Dolan   v.  Demark,  35 

sale,   even  though  it  contain  the  Kans.  304,  10  Pac.  848;  Cameron 

words    '  sell,  assign  and   transfer/  v.  Marvin,  26  Kans.  612;  Robinson 

and  is  not  fraudulent  against  cred-  v.  Donell,  2  Barn.  <fc  Aid.  134. 

itors  for  want  of  change  of  posses-  The  cases  which  are,  or  seem  to 

fiion.    Finding  v.  Hartman,  14  Colo,  be,  opposed  to  this  rule  are  reviewed 

596,  23  Pac.  1004.    With  regard  to  in  Gibbert  v.  Decker,  supra.    They 

crops,  it  has  been  held  that  the  cut-  are  Carpenter  v.  Mayer,  5  Watts, 

ting  up  of  a  part  of  a  field  of  corn  483;   Gardiner  v.  Tubbs,  21  Wend, 

by   the  vendee  and  feeding  it  to  169;  Franklin  v.  Gummersell,  9  Mo. 

his  cattle    was    not  sufficient  to  App.  84;  Cheeney  v.  Palmer,  6  CaL 

constitute  a  change  of  possession.  119;  Watson  v.  Rogers,  53  Cal.  401. 

Nuckolls  v.  Pence,  52  la.   581,   3  The    court    in    Gibbert   v.  Decker 

N.  W.  631.    In  Davis  v.  Shepherd,  thought   that  Carpenter  v.  Mayer, 

87  111.  App.  467,  it  was  held  in-  supra,  had  been  practically  overruled 

sufficient   in   the  case  of  an  undi-  by  Hoofsmith  v  Cope,  6  Whart.  53, 

vided  half  of  a  growing  crop,  that  and  Smith  v.  Stern,  17  Penn.  St. 
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possession  after  sale  is,  according  to  this  doctrine,  nothing  in 
itself,  unless  positive  law  makes  it  a  case  of  absolute  fraud; 
it  is  possession  in  the  vendor  at  the  time  of  the  attachment 
that  shows  the  intent  to  defraud.  Thus  where  the  vendor  of 
a  chattel  had  kept  it  in  his  possession  for  eight  months  after 
a  bona  fide  sale,  before  delivering  it,  it  was  held  that  a  creditor 
attaching  after  the  delivery  could  not  upset  the  sale  merely 
because  possession  had  been  retained.1  Whether  this  would 
be  true  under  enactment  like  that  of  New  York,3  is  not 
altogether  clear.  And  such  cases  should  probably  be  distin-  ' 
guished  from  cases  in  which  the  vendor  is  allowed  to  have 
the  use  and  enjoyment  of  the  property  as  his  own,8  and 
perhaps,  as  has  been  intimated  above,  from  cases  arising 
where  the  retention  of  possession  is  deemed  absolutely 
fraudulent.4 

In  the  next  place  of  the  notoriety  of  the  delivery.    The 

360.   The  case  of  Gardiner  v.  Tubbs         2  Ante,  p.  26. 
was  thought  distinguishable  on  the         3  Mortgages,  with  right  reserved 

ground  that  there  was  clear  and  or  given  to  the  mortgagor  to  retain 

positive  fraud  in  the  way  of  a  trust  possession  and  use,  enjoy,  and  sell 

(which  supports  one  of  the  distinc-  for  his  own  purposes,  especially  in 

tions  of  the  text),  and  was  treated  as  the  case  of  stocks  of  merchandise, 

inconsistent  with  Levin  v.  Russell,  make  a  special  subject.   See  chapter 

42  N.  Y.  251,  and  Murray  v.  Riggs,  10.    The  surrender  of   the  goods, 

15  Johns.  571.     And  the  cases  in  in  such  cases,   to    the    mortgagee 

Missouri  and  California  were  said  raises  a  question  of  the  possibility 

to  turn  upon  statute.  of    '  purging  fraud/     See   chapter 

It  is  to  be  observed  however  that  16. 
while  Gibbert  v.  Decker  would  be         4  This  case  also  raises  a  question 

right  under  the  rule  that  retaining  of  the  possibility  of  purging  fraud, 

possession  after  sale  makes  only  a  But  in  Connecticut,  in  which  the 

prima  facie  case  of  fraud,  the  rule  in  absolute  rule   prevails   (Capron   v. 

the  state  in  which  that  case  was  Porter,    43   Conn.    383,    388),    the 

decided  makes  such  retention  con-  question  still  is  of  posssession  at 

elusive  of  fraud.     Under  that  rule  the  time  of  the  creditor's  attachment, 

there  is  more  doubt  whether  fraud  Gibbert  v.  Decker,   supra.     So  in 

can  be  purged,  without  the  consent  other  states.      Cruikshank  v.  Cogs- 

of  the  parties  upon  whom  it  is  prac-  well,  26  111.  366;  Blake  v.  Graves,  18 

tised.    See  chapter  16.  Iowa,  312;   Kendall  v.  Sampson,  12 

1  Bartlett  v.  Williams,  supra.  Vt.  515.    See  chapter  16. 


390  FRAUDULENT  CONVEYANCES.  [CHAP.  XIII. 

term  '  notoriety '  is  not  to  be  taken  in  a  literal,  indeed  in 
many  cases  not  even  in  its  natural  and  ordinary,  sense.  It 
does  not  mean  that  there  must  be  witnesses  to  the  transaction, 
nor  even  that  it  must  be  made  known  to  the  neighborhood; 
though  if  such  things  were  shown,  the  requirement  of  the 
law,  so  far  as  this  matter  is  concerned,1  would  be  fulfilled. 
The  term,  rather,  taken  alone,  appears  to  be  intended  to  in- 
dicate that  the  law  will  not  be  satisfied  with  a  secret  delivery, 
where  the  property  thereafter  is  kept  from  sight  though  in  the 
hands,  it  may  be,  of  the  claimant,  and  not  under  the  control 
of  the  debtor.  Such  a  state  of  things  (at  all  events  if  unex- 
plained) would  show  an  intent  in  the  transaction  to  defraud. 

Accordingly  it  is  laid  down  in  New  York  that  the  statutory 
requirement  of  an  actual  and  continued  change  of  possession 
means  an  open  public  change,  to  continue  and  be  manifested 
by  outward  and  visible  signs,  such  as  to  make  it  clear  that 
the  debtor's  possession  has  come  to  an  end.2  In  that  state- 
ment the  element  of  continuousness  is  associated  with  that  of 
notoriety;  but  that  may  be  separated,  it  seems,  and  still  leave 
sufficient  substance  for  the  idea  of  notoriety  alone,  for  the 
statement  is  that  the  change  must  be '  open.'  And  other  courts 
have  found  frequent  occasion  to  enforce  and  to  emphasize  the 
fact.  Thus  in  Missouri  and  in  other  states  it  has  often  been 
said  that  delivery  must  be  open,  notorious,  and  unequivocal.8 

This  requirement  of  notoriety  has  a  special  bearing  upon 
cases  in  which  the  debtor-seller  is,  after  the  sale,  taken  into 
the  employment  of  the  claimant,  and  as  such  has  more  or  less 
management  of    the  property;  this  taking  the  debtor   into 

1  But  no  further;  the  presence  N.  Y.  97;  Brunswick  v.  McClay,  7 
of  witnesses  will  not  satisfy  the  Neb.  137,  mortgaged  chattels  put 
whole  requirement  of  the  law.  Cut-  in  nominal  charge  of  mortgagor's 
ting  v.  Jackson,  56  N.  H.  253;  Wolf  servant. 

v.  Kahn,  62  Miss.  814.  s  Stewart  v.  Nelson,  79  Mo.  524; 

2  Steele  v.  Benham,  84  N.  Y.  Wright  v.  McCormick,  67  Mo.  426; 
634,  638;  Topping  v.  Lynch,  2  Robt.  also  Chamberlain  v.  Stern,  11  Ncv. 
(N.  Y.)   488;    Hale   ».   Sweet,    40  268;  Gray  v.  Sullivan,  10  Nev.  416. 
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employment,  when  real,1  will  not  enable  the  creditor  to  treat' 
the  transaction  as  fraudulent,  if  the  delivery  was  notorious.' 
The  following  example  will  show  what  is  meant:  A  father, 
keeper  of  a  hotel,  sells  the  hotel  furniture  and  business  to  his 
son,  for  valuable  consideration;  whereupon  the  son  moves 
the  property  into  another  hotel,  which  he  now  stocks  and 
opens,  and  receives  into  the  house  his  father,  mother,  and 
sister,  all  being  taken  into  his  employment  in  various  ways, 
—  the  mother  and  sister  keeping  house  for  him  and  the  father 
doing  '  jobs'  about  the  premises-  The  delivery  is  notorious.8 
Another  case:  two  brothers,  coachmakers,  became  insolvent 
and  sold  their  stock  in  trade  to  a  third  brother,  who  had  been 
in  the  shop  before  and  who  now  took  control,  continued  the 
business  in  his  own  name,  procured  another  bookkeeper,  and 
opened  new  books.  Both  the  sellers  remained  as  employees, 
each  superintending  a  particular  department  of  the  business, 
at  stipulated  wages.  The  delivery  of  possession  is  notorious 
and  good.4 

A  case  may  be  put  in  contrast:  The  owner  of  a  shop  sells  it 
to  one  of  his  employees,  notifies  his  men  of  the  sale,  and  then 
leaves,  the  old  sign  remaining  and  nothing  else  being  done  to 

1The  transaction  may  be  only  a  Cal.  13;    Morgan  v.  Miller,  62  Cal. 

sham.    Gollober  v.  Martin,  33  Kans.  492;  Bernal  v.  Hovious,  17  Cal.  541  ; 

252,  6  Pac.  267;   Godchaux  v.  Mil-  Vischer   v.    Webster,    13   Cal.    58; 

ford,  26  Cal.  316.    But  where  the  Macomber  v.  Parker,  14  Pick.  497. 

act  is  genuine,  neither  the  require-  [Gould  v.  Huntly,   73  Cal.  399,  15 

ment  of  notoriety  nor  of  continuous-  Pac.  24;    Hickey  v.  Coschina,  133 

ness    is    violated.      Godchaux    v.  Cal.  181,  65  Pac.  313.] 

Milford,  supra;    Morgan  v.  Miller,  *  Comp.  McVicker  v.  May,  3  Barr, 

62  Cal.  492.    See  Danley  v.  Rector,  224,  a  case  turning  upon  the  ques- 

5  Eng.  (Ark.)  211,  which  goes  rather  tion    whether    the    possession   was 

far.  mixed   or   concurrent  between  the 

2  McVicker  v.  May,  3  Barr,  224;  son  and  the  father. 

Billingsley  v.  White,  59  Penn.  St.  4  Dunlap     v.     Bournonville,    26 

464;  McMarlan  v.  English,  74  Penn.  Penn.  St.  72;   Crawford  v.  Davis,  99 

St.  296;   Ziegler  v.  Handrick,  106  Penn.    St.    576.      Comp.    Howe   ». 

Penn.  St.  87;   Bird  v.  Andrews,  40  Keeler,   27   Conn.    538;    Woods  v. 

Conn.  542;  Godchaux  v.  Milford,  26  Bugbey,  29  Cal.  466. 
Cal.   316;    Ford  v.   Chambers,    28 
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indicate  any  change  of  ownership.  That  falls  short  of  the 
requirement  of  notoriety; *  though  a  little  more  might  be 
sufficient.3  The  question  sometimes  arises  in  cases  like  the 
foregoing  whether  the  buyer  of  personalty  can  immediately 
make  the  seller  his  bailee;  that  question  will  be  considered 
in  the  next  section. 

Again  the  requirement  of  notoriety  becomes  important 
where  the  property  is  of  such  a  nature  or  is  so  situated  that 
it  cannot  be  delivered  into  the  hands  of  the  buyer  in  the  ordi- 
nary sense.  Apart  from  certain  exceptions  to  be  noticed  in 
another  section,  it  will  not  suffice  to  protect  the  claimant- 
owner  from  a  total  want  of  any  act  looking  to  delivery,  that 
the  property  was,  by  nature,  by  its  position  or  occupancy,  or 
for  any  other  reason,  incapable  of  delivery  in  the  ordinary 
sense;  something  should  be  done  to  signify  delivery.8    This 

1  Wright  v.  McCormick,  67  Mo.  possession.  Richards  v.  Shroder,  10 
426.  [And  a  slight  change  of  sign  Cal.  431 ;  Woods  v.  Bugbey,  supra, 
has  been  held  insufficient  when  the  So  of  hay  in  a  barn.  Merrill  v. 
vendor  continues  the  management  Hurlburt,  63  Gal.  494.  So  of  quan- 
of  the  business.  Best  v.  Fuller,  titiee  of  wood  corded  up.  Wilson 
185  111.  43,  56  N.  £.  1077.  Mere  v.  Hill,  17  Nev.  401,  30  Pac.  1076. 
change  of  insurance  and  opening  a  [But  an  open  delivery  of  corded 
new  set  of  books  is  not  sufficient  wood,  without  removal,  has  been 
when  otherwise  the  vendor  remains  sustained.  Dubois  v.  Spinks,  114 
in  apparent  possession.  Dooley  v.  Cal.  289,  46  Pac.  95.  On  the  other 
Pease,  180  U.  S.  132.]  hand,  it  has  been  held  that  mere 

2  Ford  v.  Chambers,  28  Cal.  13;  inconvenience  of  delivery,  as  on 
Woods  v.  Berry,  7  Mon.  195;  ante,  account  of  bad  roads,  is  not  a  suffi- 
p.  382.    [Cook  v.  Mann,  6  Colo.  21.]  cient  excuse  for  retention  of  pos- 

8  Clow  v.  Woods,  5  Serg.  &  R.  275.  session.      Autrey  v.  Bowen,  7  Colo. 

See  Nuckolls  v.  Pence,  52  Iowa,  581,  App.  408,  43.  Pac.  908;   Burchinell 

3  N.  W.  631;  Woods  v.  Bugbey,  29  v.  Weinberger,  4  Colo.  App.  6,  34 

Cal.  466;   Lake  v.  Morris,  30  Conn.  Pac.  911.]    As  to  charcoal  in  pits 

201 ;    Gaylor  v.  Harding,  37  Conn,  see  Tognini  v.  Kyle,   17  Nev.  209, 

508,  machinery  in  a  factory  treated  30  Pac.  829. 

as    personalty,    and    delivery    by  But  only  such  change  as  the  na- 

change  of  possession  held  necessary,  ture  of  the  case  permits  is  required. 

See  May,  Fraudulent  Conveyances,  Gough  v.  Everard,  2  Hurl.  A  C.  1, 

114,  2d  ed.  8;    Mair  v.  Glennie,  4  Maule  <k  S. 

Bricks  in  a  kiln  are  proper  sub-  .240;  Clow  v.  Woods,  supra,  note  3. 

jects  for  a  substantial  change  of  [Delivery  of  a  part  has  been  held 
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may  be  illustrated  by  a  leading  case  1  in  Pennsylvania.  Tres- 
pass was  brought  for  levying  on  goods  in  execution  under  the 
following  circumstances:  To  secure  two  creditors,  the  plain- 
tiffs, a  debtor  executed  to  them  a  mortgage  of  the  bark  and 
implements  in  his  tanyard,  and  also  of  his  skins  and  leather 
unfinished  in  bark  and  vats  for  tanning;  the  deed  providing 
that  the  mortgagor  should  remain  in  possession  for  the  pur- 
pose of  working,  tanning,  and  fiinshing  the  leather.  The 
mortgage  was  not  recorded;  and  the  mortgagor  continued  in 
possession  according  to  the  deed,  until  the  levy.  No  delivery 
of  any  sort  was  made  to  the  mortgagee;  no  schedule  of  the 
property,  no  inventory,  or  appraisement  was  made.  It  was 
held  that  the  transaction  was  fraudulent;  *  there  should  have 
been  some  description  of  the  property  either  in  a  schedule  or 
in  the  body  of  the  instrument.  That  appears  to  mean  that 
there  should  be  something  in  the  natuite  of  an  act  of  separa- 
tion and  identification.3 

sufficient,  when  the  whole  was  not  delivered,    and    that    divests    the 

susceptible  of  immediate  delivery,  owner  of  his  last  badge  of  owner- 

Hobbe  v.    Carr,    127    Mass.    532;  ship;  and  when  goods  are  too  bulky 

Thompson  Mfg.  Co.  v.  Smith,  67  to  admit  of  manual  possession,  the 

N.  H.  409,  29  Atl.  405.]  key  of  the  room  is  handed  over. 

1  Clow  v.  Woods,  supra.  [Morrison  v.  Oium,  3  N.  D.  76,  54 

3  It  was  held  fraudulent  per  se,  N.   W.   288.     See  also  Conley  v. 

but  that  is  not  material  here.    The  Friedman,   6  Colo.   App.    160,   40 

Pennsylvania  rule  in  regard  to  pos-  Pac.  348.    On  retention  of  key,  see 

session  is  more  severe,  as  we  shall  p.  394,  n.  3.]    Here  the  defect  is, 

see,  than  that  which  generally  pre-  that  the  articles  conveyed  are  not 

▼sib.  described   or   particularized   either 

3  In  one  of   his  ablest  opinions,  in  a  schedule  or  the  body  of  the  in- 

Gibson,  J.  (afterwards  C.  J.  )said:  strument.    This  is  fatal.    In  a  case 

'  Where  from  the  nature  of  the  trans-  of  this  kind  the  slightest  neglect  in 

action  possession  cannot  be  given,  any  circumstance  the  nature  of  the 

the  parties  ought,   in  lieu,  to  do  case  may  admit  of  as  an  equivalent 

everything  in  their  power  to  secure  for  actual  possession  is  unpardon- 

the  public  from  that  deception  which  able  '  (see  Tognini  v.  Kyle,  17  Nev. 

the  possession  of  property,  without  209,  30  Pac.  829;    Wilson  v.  Hill, 

the    ownership,    always    enables   a  ib.  401,  30  Pac.  1076). 

person  to  practise.    When  a  ship  at         Duncan,  J.:   'A  bill  of  sale  or  a 

is  sold,  the  grand  bill  of  sale  is  mortgage  of  a  vessel  at  sea  is  valid 
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The  sale  of  a  quantity  of  logs  affords  another  illustration; 
in  such  a  case  practice  has  generally  proceeded  as  if  upon  the 
requirement  of  some  significant  act,  besides  withdrawal  of 
the  vendor.  The  quantity  is  ascertained  and  conspicuously 
marked  with  e.  g.  the  name,  or  something  to  indicate  to  others 
the  name,  of  the  buyer;  and  this  practice,  or  something 
equivalent,  appears  to  be  required  by  law,  and  whatever  else 
is  practicable,  so  as  to  make  the  transaction  notorious.1  The 
rule  of  law,  it  is  true,  is  that  the  transfer  of  possession  need 
only  conform  to  the  nature  of  the  property,  and  its  situation; 
'  the  vendor  must  make  such  an  actual  delivery  only  as  the 
nature  of  the  property  and  circumstances  of  the  case  will 
reasonably  admit.' 3  But  all  that  can  be  done,  for  the  protec- 
tion of  the  public,  to  make  known  the  change  should  be  done.1 

provided  the  muniments  respecting  would  not  be  enough.     Stewart  v. 

the  title  are  delivered  up,  and  pos-  Nelson,  79  Mo.  524.      Nor  would 

session,  as  soon  as  it  can  be  conven-  measurement     and     marking,     for 

iently  done,  taken  of  the  ship  on  her  other   significant    acts   are   practa- 

retura.   Morgan  v.  Biddle,  1  Yeates,  cable.     Stewart   v.   Nelson,   supra. 

3.     In  the  case  of  a  ship  at  sea  See  Tognini  v.  Kyle,  and  Wilson  v. 

mortgaged  there  must  not  only  be  Hill,  supra,  as  to  putting  a  person 

a  delivery  of  the  documents,  but  in  charge.     [Williams  v.  Bristol  Co., 

all  diligence  must  be  used  to  take  174  Pa.  St.  299,  34  Atl.  442  (placing 

actual  possession  on  her  arrival  in  a  placard  on  heaps  of  scrap  iron), 

port;    and   if   a   sale   were   made  See   also  Haynes  v.  Hunsicker,  26 

abroad,    and    possession    delivered  Pa.  St.  58,  Sweeney  v.  Coe,  12  Colo. 

without  notice  of  the  mortgage,  the  485,  21  Pac.  705.     In  the  case  of 

sale  would  prevail.    Portland  Bank  logs  lying  on  the  lands  of  a  third 

v.  Stubbs,  6  Mass.  422,  425.'  party,  it  was  held  that  no  act  of 

The  judges  also  pointed  out  the  taking    possession    was    necessary, 

difference  between  lands  and  goods  so  long  as  the  vendor  exercised  no 

on  the  point  of  delivering  possession;  apparent   control  over  them  after 

possession  of  the  former  not  being  the  sale.    Hutchkis  v.  Gilchrist,  23 

the  legal  .evidence  of  title,   while  Vt.  82.] 

possession  of  the  latter  is  strong         *  McMarlan  v.  English,  74  Perm, 

evidence  of  ownership.  St.  296.     [In  Lathrop  v.  Clayton,  45 

1  Cartwright  t>.  Phoenix,  7  Cal.  Minn.  124,  47  N.  W.  544,  a  sale  of 

281 ;  Tognini  v.  Kyle,  17  Nev.  209,  articles  not  easily  moved  was  sus- 

30  Pac.  829,  charcoal  in  pits;   W3-  tained  in  spite  of  a  failure  to  comply 

son  v.  Hill,  ib.  401,  large  quantity  with  any  of  the   precautions   sug- 

of  wood.    See  Long  v.  Knapp,  54  gested  in  the  text.] 
Penn.    St.    514.      Marking    alone       s  See  Stewart  v.  Nelson,  supra.  The 
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In  the  next  place  of  the  requirement  that  the  change  shall 
be  continuous.     Possession  is  in  ordinary  cases  retained,  within 


rule  has  sometimes  been  expanded, 
as  e.  g.  as  follows  '  In  determining 
the  kind  of  possession  necessary  to 
be  given  to  the  vendee  to  be  good 
against  creditors  of  the  vendor, 
regard  must  be  had  not  only  to  the 
character  of  the  property,  but  also 
to  the  nature  of  the  transaction,  the 
position  of  the  parties,  and  the  in- 
tended  use   of  the  property.     No 


after  the  property.  This  was  held 
insufficient.  See  also  Lemon  t>. 
Wolff,  121  Cal.  272,  63  Pac.  801.  In 
Hart  v.  Jones,  21  111.  App.  150,  there 
was  separation  of  the  part  sold,  and 
the  goods  were  put  in  a  separate 
building  hired  by  the  vendor  for  the 
purpose,  but  in  his  own  name,  and 
without  disclosing  his  agency.  It 
was  held  that  there  was  not  sum- 


such  change  as  will  defeat  the  fair  cient  delivery.    In  Stewart  v.  Nel- 

and  honest  object  of  the  parties  is  son,  supra,  nothing  was  done  in  the 

required.'      Crawford  v.  Davis,  99  case  of  a  sale  of  railroad  ties  but  to 

Penn.  St.    576,  quoted  in  McClure  place  a  red  dot  on  the  ties  sold. 

v.  Forney,  107  Penn.  St.  414.    See  This  was  held  not  to  be  sufficient, 

the  important    case    of    Clow    v.  So  in  Dougherty  v.  Haggerty,  96 


Woods,  5  Serg.  <fc  R.  275,  infra, 
p.  402;  Cartwright  v.  Phoenix, 
supra;  Buckley  v.  Duff,  114  Penn. 
St.  596,  8  Atl.  188.  [On  instruc- 
tions to  the  jury  see  Eickman  v. 
Schmake,  21  Mo.  App.  349.     It  is 


Pa.  St.  515,  of  placing  the  vendee's 
initials  on  piles  of  lumber.  In 
Krepps  v.  Miller,  172  Pa.  St.  393, 
34  Atl.  51,  it  was  held  not  to  be  suffi- 
cient that  the  lease  of  a  restaurant 
which  was  the  subject  of  the  sale 


impossible  to  lay  down  any  rule  as    was  transferred  to  the  vendee.    The 


to  what  will  or  will  not  constitute 
a  sufficient  delivery  of  personal 
property  so  situated  that  an  actual 
manual  delivery  is  not  practi- 
cable. To  a  considerable  extent, 
each  case  stands  on  its  own  facts, 
and  at  best  can  merely  be   cited 


sign  of  the  restaurant  had  remained 
without  change.  See  further  for 
cases  of  insufficient  delivery,  O'Kane 
v.  Whelan,  124  Cal.  200,  56  Pac. 
880,  Herr  v.  Denver  Co.,  13  Colo. 
406, 22  Pac.  770.  On  the  other  hand, 
taking  the  goods,  storing  them  in  an 


to  show    what   has    or    has    not    unoccupied   room  in   the   vendor's 


in  individual  cases  been  deemed 
sufficient.  The  retention  by  the 
vendor  of  the  key  to  the  premises 
where  the  goods  are  stored  would 
strongly  point  to  an  insufficient  de- 
livery. Drury  v.  Moors,  111  Mass. 
252.  In  Vance  v.  Boynton,  8  Cal.  554, 
barley  purchased  was  separated 
from  the  rest  of  the  vendor's  stock 
and  put  in  bags  in  another  part  of 
the  vendor's  corral,  the  bags  being 
marked  with  the  vendee's  initial,  and 
a  third  person  being  hired  to  look 


hotel,  and  placarding  the  door  with 
notice  of  the  vendee's  ownership, 
have  been  held  sufficient  acts  on  the 
part  of  the  vendee  to  protect  his 
rights.  Conly  v.  Friedman,  6  Colo. 
App.  160,  40  Pac.  348.  A  purchase 
of  bricks  lying  in  the  street  was 
upheld  on  evidence  that  the  vendee 
posted  a  notice  at  the  spot  giving  his 
address  and  offering  the  bricks  for 
sale.  Hawkins  v.  Brick  Co.,  63 
Mo.  App.  64.  Where  fraud  is  a 
question  of  fact,  such  acts  as  sug- 
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•  the  meaning  of  the  law,  where  it  comes  back  to  the  late 
owner  shortly  after  the  transaction  in  question.1    This  may 

gested  above  will  make  a  case  for    burd    v.    Bogardus,    10   CaL    518; 

the  consideration  of  the  jury.    Wylie 

v.  Kelley,  41   Barb.   (N.  Y.)   594; 

Janney  t>.  Howard,  150  Pa.  St.  339, 

24  Ail.  740.    In  Hallock  v.  Alvord, 

61  Conn.  194,  23  Atl.  131,  it  was 

held   sufficient   that   the   barn   in 

which  the  property  was  kept,  having 

been  hired  before  the  sale  by  the 

vendor,  was  after  the  sale  hired  by 

the  vendee.    In  Pope  v.  Cheney,  68 

la.  563,  27  N.  W.  75,  a  sale  was  sus- 


v. 

Chamberlain  v.  Stern,  11  Nev.  268; 
Gray  v.  Sullivan,  10  Nev.  416; 
Murch  v.  Swenson,  40  Minn.  421,  42 
N.  W.  290.  See  Richardson  v.  Cod- 
dington,  49  Mich.  1,  12  N.  W.  886; 
Webster  v.  Bailey,  40  Mich.  641. 
[Webster  v.  Peck,  31  Conn.  495; 
Norton  v.  Doolittle,  32  Conn.  405; 
Mills  v.  Warner,  19  Vt.  609.] 

Possession  however  does  not  come 
back  to  the  late  owner  by  reason  of 


tained  on  proof  that  the  vendee  for-    the  mere  fact  that  his  wife  shortly 


mally  took  possession  of  the  corn 
involved  (which  was  stored  in  cribs, 
not  on  the  vendee's  land),  and 
nailed  up  the  openings  in  the  cribs. 

In  Israel  v.  Day,  41  Colo.  52,  92 
Pac.  698,  the  owner  of  a  ranch  sold 
certain  stock  and  other  personal 
property  to  the  owner  of  an  adjacent 
ranch.  The  vendor  left  the  ranch 
and  removed  therefrom  a  number 
of  horses  and  various  tools  belonging 
to  him.  The  vendee  allowed  the 
purchased  property  to  remain  on 
the  ranch  and  placed  other  stock 
thereon.  The  stock  was  fed  by  an 
old  employee  of  the  vendor,  but  the 
vendee  visited  the  ranch  daily,  gave 
directions  as  to  the  sale  of  the  stock, 
and  at  different  times  took  away 
some  of  the  horses  to  work,  subse- 
quently returning  them.  These 
various  acts  were  held  not  to  con- 
stitute a  sufficient  compliance  with 
the  statute.   For  an  excellent  general 


afterwards  has  temporary  and  par- 
tial possession  of  the  property. 
Towne  v.  Rice,  59  N.  H.  412,  where 
the  wife  borrowed  a  horse  and 
buggy-wagon  from  her  neighbor  and 
brother,  the  plaintiff,  to  whom  the 
day  before  the  husband  had  sold 
and  delivered  it,  and  went  with  her 
brother  a  journey.  Smith,  J.: 
'The  sale  of  the  wagon  was  not 
fraudulent  in  fact  or  in  law.  The 
change  of  possession  was  such  as 
usually  follows  a  change  of  owner- 
ship. It  was  open,  visible,  and  sub- 
stantial, the  wagon  being  immedi- 
ately removed  by  the  plaintiff  to 
his  own  premises  and  taken  into  his 
own  exclusive  possession.  The  sub- 
sequent hiring  and  use  of  the  wagon 
by  the  vendor's  wife  was  not  a 
hiring  or  use  by  the  husband.  Her 
possession  of  the  wagon  as  the  bailee 
for  hire  of  the  plaintiff  was  not  the 
possession  of  the  husband  nor  of  his 


discussion  of  this  subject  see  Wol-    agent.     It   does   not   appear   that 


cott  v.  Hamilton,  61  Vt.  79,  17  Atl. 
39.] 

1  Young  v.  McClure,  2  Watts  &  S. 
147;  Hesthal  v.  Myles,  53  Cal.  623; 
Stevens  v.  Irwin,  15  Cal.  503;  Van 
Pelt  v.  Littler,  10  Cal.  394;    Hurl- 


upon  her  return  from  Ware  she 
parted  with  the  possession  of  the 
wagon  or  put  it  into  the  possession 
of  her  husband.'  On  the  wife's 
return  the  horse  was  put  into  the 
vendor's  barn  and  the  wagon  left 
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be  illustrated  by  a  Pennsylvania  case.1  A  bargain  had  been 
concluded  for  the  sale  of  a  yoke  of  oxen;  the  oxen  were 
delivered  into  the  possession  of  the  buyer;  the  buyer  drove 
them  to  a  blacksmith  to  be  shod:  and  then,  on  the  terms  of 
a  loan,  returned  them  to  the  seller.  While  in  the  seller's 
possession  they  were  levied  upon  as  his  property  and  sold; 
and  the  creditor  prevailed  over  the  claimant  under  the  sale, 
the  court  holding  that  there  must  be,  not  only  a  delivery  at 
the  time  of  the  transaction,  but  a  continuing  possession  there- 
after.2 

A  later  case 3  in  the  same  state  affords  another  illustra- 
tion. A  portable  mill,  being  personal  property,  had  been 
levied  upon  by  the  defendant  in  the  hands  and  as  the  prop- 
erty of  one  who  had  sold  it  to  the  plaintiff  and  had  received 
it  back  from  the  plaintiff,  as  was  alleged,  in  bailment.  It 
was  held  that  an  instruction  to  the  jury,  to  the  following 
effect,  which  had  been  refused,  should  have  been  given:  If 
the  jury  believe  that  F  as  agent  of  the  buyer  only  superin- 
tended the  removal  of  the  mill  from  the  place  where  it  was 
on  the  day  of  the  alleged  sale,  and  its  erection  on  the  land  of 
R,  and  then  went  away,  leaving  the  seller  in  exclusive  posses- 
sion and  control  of  the  mill  and  the  business  pertaining  to  it, 
and  that  the  seller  afterwards  employed  and  paid  the  hands, 
retained  possession  and  conducted  the  business  as  before  the 

outside;  the  buyer  then  drew  the  1  Young  v.  McClure,  supra.  We 
wagon  into  the  same  barn  for  his  give  it  as  stated  by  the  court  in 
own  convenience  and  the  safety  of  Garman  v.  Cooper,  72  Perm.  St.  32. 
the  property,  where  the  whole  was  This  subject  will  be  further  con- 
attached  on  the  same  evening.  To  sidered  in  another  section, 
this  the  same  learned  judge  said:  2  And  this  must  be  shown  by  the 
'If  the  plaintiff's  storing  it  in  the  claimant.  lb.  The  decision  was 
barn  for  his  own  convenience  and  upon  the  statute  of  13th  Elizabeth, 
the  security  of  the  wagon  was  and  conforms  at  the  same  time 
placing  it  in  the  vendor's  posses-  to  the  language  of  our  special  stat- 
sion,  it  was  not  such  a  posession  utes  concerning  change  of  posses- 
by  the  vendor  as  under  the   cir-  sion. 

cumstances  shows  that  the  sale  was  8  Garman  v.  Cooper,  supra, 
accompanied  with  a  secret  trust.' 
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sale,  there  was  not  such  a  change  of  possession  accompany- 
ing and  following  the  sale  as  the  law  requires.1 

The  possession  of  the  buyer  is  continuing  though  after  a 
considerable  lapse  of  time,  during  whi^h  he  has  been  in  full, 
open,  and  exclusive  control,  the  property  finds  its  way  back 
into  the  hands  of  the  seller.  The  following  case  2  will  serve  for 
illustration.  A  debtor  sold  and  delivered  to  the  plaintiff  the 
'  running  gear '  of  a  wagon.  This  was  kept  by  the  plaintiff 
for  some  six  months,  other  materials  being  added  by  him 
meantime.  He  now  bargained  with  the  debtor  to  finish  the 
wagon,  and  turned  over  the  materials  for  the  purpose.  The 
completed  wagon  was  levied  upon  by  the  defendant  in  the 
debtor's  shop.  It  was  held  that  the  facts  did  not  show  fraud 
as  a  matter  of  law,  in  a  state  in  which  retaining  possession 
makes  a  case  of  fraud  per  se.8 

1  It  had  been  left  to  the  jury  to  Conn.  550;  Wright  v.  Grover,  27 
say  whether  there  had  been  such  a  111.  426;  Carpenter  v.  Clark,  2  Nev. 
delivery  of  possession  as  would  give  243.  A  redelivery  within  a  short 
notice  to  the  world  of  the  change  of  time  to  the  vendor  by  an  agent  of 
ownership,  notwithstanding  the  bail-  the  vendee,  though  without  his 
ment  to  the  seller,  whereby  the  knowledge,  invalidates  the  sale,  for 
property  went  back  to  the  seller  while  an  unauthorised  retaking  by 
after  a  short  interval.  'This  in-  the  vendor  might  not  defeat  the 
struction/  it  was  now  said,  '  abro-  rights  of  the  vendee,  the  act  of  the 
gated  the  rule  of  law  in  cases  of  tern-  agent  in  custody  binds  the  vendee. 
porary  changes  of  possession  of  Morris  v.  Hyde,  8  Vt.  352. 
personal  property  when  sold,  and  In  New  York  it  is  held  that  the 
substituting  therefor  the  uncertain  return  of  goods  to  the  possession  of 
conclusions  of  the  jury  in  the  point  the  vendor  without  an  intermediate 
of  what  should  be  a  sufficient  de-  change  of  ownership  between  the 
livery  to  indicate  a  change  of  pos-  vendee  and  some  third  party  raises 
session  of  property  capable  of  actual,  a  presumption  of  fraud  (Tilson  v. 
manual  change  of  possession.'  '  In  Terwilliger,  56  N.  Y.  273),  and  in 
all  cases/  it  was  also  said, '  where  the  Maine  this  has  been  held  evidence 
delivery  has  been  but  temporary,  of  fraud.  Ulmer  v.  Hills,  8  Me. 
and  followed  by  a  return  to  the  326.] 

seller,  the  law  regards  it  as  colorable  s  Dunlap    v.     Bournonville,     26 

and  fraudulent  in  law.  Penn.  St.  72;  McMarlan  v.  English, 

2  Bond  v.  Bronson,  80  Penn.  St.  74  Penn.  St.  296.  [See  White  v. 
360.  [See  also  Prosserv.  Anderson,  O'Brien,  61  Conn.  34,  23  Atl.  751, 
11   Ala.  484;    Hall  v.  Gaylor,   37  and  distinguish  Hotstat  v.  Blakes- 
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§  3.  Exceptions:  Change  of  Possession  dispensed  with. 

There  are  certain  exceptions  to  the  requirement  of  a 
change  of  possession;  and  now  it  must  be  understood  that 
by  '  change  of  possession  '  we  do  not  mean  '  delivery  '  merely, 
but  all  the  concomitants  thereof  above  considered,  which  go 
to  make  up  what  the  law  means  by '  change  of  possession.' 
There  may  be  cases,  as  we  have  seen,  in  which  delivery  in 
the  ordinary  sense  of  transferring  from  hand  to  hand  or  the 
like  is  impracticable  °m  which  there  must  still  be  a  change 
of  possession.  The  exceptions  now  intended  are  sweeping. 
First  of  these  is  the  exception  everywhere  made,  by  statute, 
in  regard  to  mortgages  of  chattels. 

The  legislation  of  New  York,  which  has  become  the  legis- 
lation of  many  other  states,  has  already  been  referred  to. 
Assignments  of  goods  by  way  of  mortgage,  or  upon  condition, 
are  void  against  creditors,  unless  made  in  good  faith  and  with- 
out intent  to  defraud; 1  and  mortgages  of  goods  not  accompa- 
nied by  delivery  and  change  of  possession  are  void  against 
creditors  and  purchasers,  unless  the  mortgage  or  a  copy  is 
duly  filed  for  registration.2  There  is  a  corresponding  provi- 
sion touching  the  mortgage  of  chattels  in  the  legislation  of 
Massachusetts,  which  reappears  in  other  states.  It  is  pro- 
vided, of  mortgages  of  personal  property,  that  unless  the 
mortgage  is  recorded  within  fifteen  days  after  its  date,  or 
unless  the  property  mortgaged  is  delivered  to  and  retained  by 
the  mortgagee,  the  mortgage  shall  not  be  valid  against  any 
person  other  than  the  parties  thereto.     But  no  recording  is  ne- 

lee,  41  Conn.  301.     In  Graham  v.  of  questionable  soundness,  see  Lewis 

McCreery,   40  Pa.  St.   315,  a  son,  v.  Adams,  6  Leigh  (Va.)  320.] 
living  with  his  mother,  sold  her  a         1  See  Preston  v.  Southwick,  115 

piano  which  was  in  the  house,  and  N.  Y.  139,  21  N.  E.  1031,  that  the 

moved  away.     Being  unsuccessful  mortgagor  may  be  left  in  possession 

in  business,  he  returned  to  live  with  and  employed  as  agent  of  the  mort- 

his  mother.    The  sale  of  the  piano  gagee. 
was  sustained.     For  an  extreme  case         'Ante,  pp.  26,  27. 


400  FRAUDULENT  CONVEYANCES.  [CHAP.  XIII. 

cessary  to  the  validity  of  a  mortgage  or  other  instrument  relat- 
ing to  a  ship  or  vessel,  or  to  the  validity  of  a  mortgage  of  goods 
at  sea  or  abroad,  if  the  mortgagee  takes  possession  of  such 
goods  as  soon  as  may  be  after  they  come  within  the  state.1  a 
The  effect  of  these  provisions  is  to  remove  the  necessity 
of  delivery  of  possession  in  transactions  falling  within  them; 
that  is,  the  creditor  cannot  rest  his  case  upon  the  possession 
of  his  debtor  in  cases  arising  under  these  statutes,  recording 
being  a  substitute  for  delivery.2  b  But  in  the  matter  of  transac- 
tions not  within  these  or  other  statutes,  as  where  the  mort- 
gage is  not  recorded,3  the  case  is  covered  by  the  statute  of 
Elizabeth  as  interpreted  or  construed  by  the  courts.4  The 
due  recording  of  a  mortgage  of  personalty  may  then  be  set 

1  There  is  a  like  statute  in  Con-  [Wilson  v.  Sullivan,  58  N.  H. 
necticut    concerning   mortgages   of    260.] 

household  furniture.  Rood  v.  Welch,         *Clow  v.  Woods,  5  Serg.  <fc  R. 
28  Conn.  157.  275;   Jordan  v.  Lendrum,  55  Iowa, 

2  Robinson  t>.   Elliott,   22  Wall.    478,  8  N.  W.  311. 

513.    On  the  other  hand  the  record-         4  Rood  v.  Welch,  28  Conn.  157. 

ing  of  the  mortgage  does  not  validate  So  of   the  mortgagor's  continued 

an   invalid    transaction   even   pre-  retaining  of  possession  of  the  mort- 

sumptively.    lb.;  ante,  p.  280.   See  gaged    property    for    unreasonable 

McFadden  v.  Fritz,   90  Ind.  590;  length  of  time  after  default.  flftnHljn 

Singer   v.  Sheldon,  56  Iowa,   354,  v.  Anderson,  76  Ala.  403,  and  cases 

9  N.  W.  298;  ante,  p.  279,  note,  in  note  2,  p.  401. 

a  So  generally  of  ships  and  cargo,  in  the  absence  of  statute.  Harris  v. 
De  Wolf,  4  Pet.  147,  affirming  De  Wolf  v.  Harris,  Fed.  Cas.  No.  4221,  and 
citing  Conard  v.  Ins.  Co.,  1  Pet.  386;  Brinley  v.  Spring,  7  Greenl.  (Me.)  241. 
Under  the  New  York  statute,  possession  must  be  taken  promptly  an  ar- 
rival.   White  v.  Cole,  24  Wend.  116. 

b  Even  without  such  statutes,  retention  of  possession  in  case  of  a  mort- 
gage is  not  fraudulent  nor,  generally  speaking,  a  badge  of  fraud.  United 
States  v.  Hooe,  3  Cranch  73,  89;  Lunt  v.  Whitaker,  1  Fairfield  (10  Me.) 
310;  Bissell  v.  Hopkins,  3  Cowen  (N.  Y.)  166,  205;  Wiley  v.  Lashlee,  8 
Humph.  (Tenn.)  717,  720.  But  retention  of  possession  of  mortgaged  ar- 
ticles which  can  be  enjoyed  only  by  their  consumption  has  been  held  at 
least  a  badge  of  fraud.  Somerville  v.  Horton,  4  Yerg.  (Tenn.)  541.  See 
State  v.  Hemingway,  69  Miss.  491,  10  So.  575;  also  p.  298,  n.  3,  ante.  An- 
other Tennessee  case  holds  a  mortgage  of  such  articles  with  retention  of 
possession  fraudulent  per  se,  while  retention  of  possession  in  an  absolute 
bill  of  sale  is  only  a  badge  of  fraud.    Richmond  v.  Curdup,  Meigs  581. 
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down  as  the  first,  as  it  is  the  most  important,  kind  of  transac- 
tion in  which  retaining  possession  does  not  make  a  case  for  the 
creditor. 

The  provisions  of  statute  however  refer  to  retaining  posses- 
sion of  the  goods  until  default,  unless  indeed  possession  is 
afterwards  kept  against  the  mortgagee's  will.1  Within  a  rea- 
sonable time  after  default,  the  mortgagee  should  take  posses- 
sion; otherwise  the  retaining  will  be  either  absolutely3  or 
presumptively  *  fraudulent,  according  to  the  local  law  pertain- 
ing to  ordinary  cases.  What  constitutes  reasonable  time  will 
depend  upon  the  circumstances  of  each  particular  case.4  It 
is  held  in  Illinois  that  a  delay  of  two  days  after  default, 
where  the  parties  live  in  the  same  town  or  county,  and  there 
is  no  obstacle  to  prevent  action,  is  unreasonable.* a 

igimms  v.  McKee,  25  Iowa,  341.  *Shurtleff  v.  Willard,   19  Pick. 

'Sandlin    v.    Anderson,    supra;  202  (it  seems);  Feurt  v.  Rowell,  62 

Heed  v.   Eames,  19  111.   594;  Cass  Mo.    524    (it   seems).      [Money  v. 

v.  Perkins,  23   HI.    382;   Reese   v.  Kellough,  7  Grat.  (Va.)  440.] 

Mitchell,    41    111.    365;    Dunlap  v.  4Reed  v.  Eames,  supra;    Reese 

Epler,  88  111.  82.   [Casaell  v.  Deisher,  v.  Mitchell,  supra;  Arnold  v.  Stock, 

39  Colo.  367,  89  Pao.  773    (subse-  81  111.  407. 

quent   creditors  and    purchasers).]  *  Reese  v.  Mitchell,  supra. 
See  Summer  v.  McKee,  89  HI.  127. 

*In  some  of  the  states,  provision  is  made  by  statute  for  recording 
absolute  bills  of  sale.  When  the  statute  has  been  complied  with,  it  is 
sometimes  held  that  retention  of  possession  is  not  even  a  badge  of  fraud. 
Euhn  v.  Graves,  9  la.  303;  Hambleton  v.  Hayward,  4  Har.  &  J.  (Md.)  443. 
But  there  is  strong  authority  for  the  proposition  that  retention  of  pos- 
session in  case  of  an  absolute  bill  of  sale,  being  essentially  inconsistent  with 
the  terms  of  the  instrument  (see  Chapter  X),  is  sufficient  to  render  the 
sale  fraudulent,  and  that  compliance  with  the  recording  statute  does  not 
save  the  transaction.  Hamilton  v.  Russel,  1  Cranch  309;  Smith  v.  Ring- 
gold, 4  Cranch  C.  C.  124;  Hamilton  v.  Franklin,  4  Cranch  C.  C.  729;  Dale 
v.  Arnold,  2  Bibb  (Ky.)  605.  (But  not  against  a  subsequent  creditor  with 
notice.  Vanmeter  v.  Estill,  78  Ky.  456.)  In  any  case,  the  conveyance 
may  be  attacked  as  fraudulent  in  fact.  Singer  v.  Sheldon,  56  la.  354,  9 
N.  W.  298.  Where  recording  is  not  provided  for  by  statute,  an  absolute  bill 
of  sale  without  change  of  possession  is  not  aided  by  registration.  Bassinger 
p.  Spangler,  9  Colo.  175,  10  Pao.  809;  Sanders  v.  Pepoon,  4  Fla.  465; 
Lathrop  v.  Clayton,  45  Minn.  124,  47  N.  W.  544  (opinion);  Keykendall  v. 
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Again  the  rule  in  regard  to  the  effect  of  retaining  posses- 
sion has  been  held  not  to  apply  to  judicial  sales,  on  the 
ground  that  the  sale  is  not  the  act  of  the  party  who  retains 
possession,  but  the  act  of  the  law.a  The  fact  that  the  owner 
retains  possession  after  the  sale  cannot,  it  is  considered,  show 
that  a  sale  by  the  sovereign  power  was  made  with  intent  to 
defraud.  And  further  there  is  a  rule  that  a  judicial  sale,  be- 
ing conducted  by  a  sworn  officer  of  court,  is  to  be  deemed 
fair  until  proved  otherwise;  touching  which  such  retaining 
of  possession  is  irrelevant.1  Permission  to  use  and  enjoy  the 
property  sold  is  in  such  a  case  a  mere  act  of  benevolence,  not 
amounting  to  a  gift  of  the  property  or  sufficient  to  revest  it  in 
the  late  owner.2  The  fact  does  not  even  constitute  evidence 
of  fraud.3  But  the  contrary  is  held  in  New  York,  under  the 
statute,  which  is  positive  and  makes  no  exceptions; 4  and  the 
contrary  is  generally  held  true  of  property  taken  on  execution 

1  Mead  v.  Conroe,  113  Penn.  St.  2  Moynes  v.  Atwater,  supra;  Wal- 

220,  8  Atl.   374;    Moynes    v.    At-  ter  v.  Gernant,  13  Penn.  St.  515. 

water,    88    Penn.  St.  496;    Craig's  sIb. 

Appeal,  77    Penn.    St.    448.      See  4Stimsoni>.  Wrigley,86N.Y.332. 

Rohland  v.  Rooke,   127  Penn.   St.  See  also  Davis  v.  Drew,  58  Cal.  152; 

139.  Humphreys  v.  Harkey,  56  Cal.  283. 

McDonald,  15  Mo.  516;  First  Nat.  Bank  v.  Woodworth  Co.,  7  Wyo.  11,  49 
Pac.  406.  So  of  recording  a  bill  of  sale,  but  not  the  defeasance  that  ac- 
companied it.  The  bill  of  sale  was  not  recordable,  and  though  the  whole 
transaction  may  have  constituted  a  valid  mortgage  properly  subject  to 
record,  the  instrument  as  recorded  did  not  appear  as  such,  and  could 
not  protect  the  mortgagee.  Curtis  v.  Isaacson,  36  W.  Va.  391,  15 
S.  E.  171. 

In  Washington,  it  is  held  that  a  pledge  of  a  transferable  liquor  license 
comes  under  the  recording  statute,  as  being  either  a  chattel  mortgage  or 
a  bill  of  sale.    Degginger  v.  Seattle  Co.,  41  Wash.  385,  83  Pac.  898. 

a  Matteucci  v.  Whelan,  123  Cal.  312,  55  Pac.  990;  Greathouse  v.  Brown, 
5  T.  B.  Mon.  (Ky.)  280;  Gaines  v.  Gaines,  10  Vt.  346,  cited  in  Wolcott  v. 
Hamilton,  61  Vt.  79,  85,  17  Atl.  39.  In  Illinois  it  is  held  that  an  assignee 
for  the  benefit  of  creditors  has  a  reasonable  time  to  reduce  the  property 
to  possession,  though  after  such  time  retention  of  possession  by  the  as- 
signee may  be  a  badge  of  fraud.  Lowe  v.  Matson,  140  HI.  108,  29  N.  E.  1036. 
The  same  rule  has  been  applied  to  a  public  sale  under  a  deed  of  trust  to 
secure  creditors.   Clark  v.  Cox,  1 18  Mo.  652, 24  S.  W.  221. 
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and  then  left,  without  explanation,   in  the  hands    of    the 
debtor.1 

In  the  case  of  a  general  conveyance  of  real  and  personal 
property,  the  personal  property  being  upon  the  land,  there 
need  be  no  special  change  of  possession  of  the  latter  apart 
from  what  constitutes  a  sufficient  transfer  of  the  land.  It  is 
declared  that  the  sufficient  transfer  of  the  land,  in  such  a 
case,  is  notice  to  all  of  a  change  of  ownership;  and  the  pub- 
licity of  the  change  in  respect  of  the  primary  subject  of  the 
conveyance  affects  equally  '  the  personalty,  the  mere  incident, 
remaining  in  visible    connection   therewith.1  *     Hence  if  the 

1  Davis  v.  Drew,  58  Gal.  152;  deed  in  fee  or  merely  a  lease.  Bell 
Humphreys  v.  Harkey,  56  Cal.  283;  v.  Mcdoekey,  155  Pa.  St.  310,  26 
West  v.  Skip,  1  Ves.  239,  245,  Lord  Atl.  547.  This  principle  seems  to  be 
Hardwicke;  Lovick  v.  Crowder,  8  doubted  in  Vermont.  See  opinion 
Barn.  &  C.  132,  136;  Ghristopherson  in  Flannigan  v.  Jones,  33  Vt.  332, 
v.  Burton,  3  Ex.  160;  Imray  v.  Mag-  the  lease  as  a  matter  of  fact  being 
nay,  11  Mees.  &  W.  267;  Remmett  colorable,  and  for  the  purpose  of 
v.  Lawrence,  15  Q.  B.  1004.  See  protecting  the  sale  of  personalty, 
further  chapter  16  near  end.  [Such  See  further  Cromton  v.  Tarbell, 
a  proceeding  was  held  evidence  of  Fed.  Cas.  3540;  Hammond  v. 
a  fraudulent  agreement  in  Yoder  v.  Borgwardt,  126  Cal.  611,  50  Pac. 
Atterburn,  7  T.  B.  Mon.  (Ky.)  478.  121  (conveyance  of  undivided 
In  Floyd  v.  Goodwin,  8  Yerg.  (Tenn.)  two  thirds).  When  there  is  change 
484,  491,  it  was  said  that  retention  of  possession  of  unenclosed  land, 
of  possession  is  a  badge  of  fraud  as  a  ranch,  without  a  deed,  the  pos- 
when  the  property  is  bid  in  by  the  session  of  the  vendee  will  not  extend 
plaintiff,  but  not  so  when  a  stranger  beyond  the  part  which  he  actually 
buys  the  property  at  the  execution  occupies.  Comaita  v.  Kyle,  10 
sale.]  Nev.  38,  5  Pac.  666.     When     the 

2  Elmer  v.  Welch,  47  Conn.  58;  vendor  occupied  land  owned  by 
Gflhgan  v.  Lord,  51  Conn.  562;  the  vendee,  the  property  sold  was 
Steward  v.  Lombe,  1  Brod.  &  B.  506.  situated  upon  this  land,  and  the 
Comp.  Bernal  v.  Hovious,  17  Cal.  vendee  exercised  acts  of  ownership 
541,  sale  of  growing  crops  to  fellow-  over  the  property,  it  was  held  that 
ranchman  and  employee  on  the  the  sale  was  valid  without  further 
same  ranch;  Vischer  v.  Webster,  13  change  of  possession.  Tuttle  v. 
Cal.  58.  See  also  Mather  v.  Fraser,  Robinson,  78  111.  332.  In  a  case 
2  Kay  &  J.  536.  [Vote  v.  Karrick,  where  the  conveyance  of  the  realty 
13  Colo.  App.  388,  58  Pac.  333;  was  void  as  against  creditors,  on 
Sharon  v.  Shaw,  2  Nev.  280.  This  account  of  a  secret  trust,  it  was 
is  true,  whether  the  conveyance  is  a  held    that   it    was    not    sufficient, 
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vendor  is  seen  on  the  premises,  making  use  of  the  personalty, 
After  the  sale,  he  is  to  be  taken  as  merely  acting  for  the 
owner; 1  and  this,  it  is  held,  though  the  conveyance  was  by 
husband  to  wife.2 

Possession  therefore  *  according  to  the  instrument/  a  com- 
mon expression  of  the  books,8  and  often  used  to  indicate  a 
good  possession,  is  not  necessarily  sufficient.  This  was  one  of 
the  serious  matters  considered  in  a  case  4  already  stated;  in 

though  recorded,  to  excuse  change  because  she  shared  it  with  her  hus- 

of  possession   of   chattels   situated  band.    But  it  is  difficult  to  see  how 

on  the  land  and  sold  (apparently  in  the  wife  could  well  have  kept  a 

good    faith)    at    the    same    time,  possession  and  use  of  the  property 

Flagg  v.  Pierce,  58  N.  H.  348.]  distinct  from  her  husband.    It  was 

1  In   Elmer  v.  Welch,  supra,  the  necessarily  on  the  premises  occupied 

court  says:     'The  law  did  not  de-  by  them  both,  and  naturally  and 

mand  either  a  permanent  or  tern-  almost  necessarily  under  bis  care 

porary  removal  of  the  latter  [per-  and  subject  to  his  use.    Considering 

sonalty].     Whoever   saw   it   there-  the  nature  of  the  property,  it  is 

after  in  the  defendant's  possession  difficult  to  see  how  she  could  have 

and  use,  upon  the  realty  known  to  kept  it   under   her  exclusive  and 

be  his,  became  chargeable  with  the  visible    control,    except    by    with- 

knowledge  that  he  held  and  used  drawing  it  wholly  from  family  use, 

both  by  the   same  right;    and  as  which  could  hardly  be  required.  .  .  . 

all  persons  had  knowledge  [notice]  In  this  case,  with  the  notice  of  the 

that    Smith     neither     owned    nor  wife's  general  ownership  furnished 

occupied  the  realty,   whoever  saw  by  the  recorded  deed,  there  would 

him  thereon  in  charge  of  the  per-  be  such  a  presumption  of  her  owner- 

sonalty  was  bound  to  presume  him  ship  of  the  personal  property  on  the 

to  be  the  servant  of  the  defendant  premises  as  would  reasonably  lead 

rather  than  the  owner  of  the  prop-  any  person  observing  the  husband's 

erty.'     See  also  Cole  v.  Varner,  31  use   of    the   property   to   conclude 

Ala.  244.  that  he  was  using  it  as  hers  or  in 

3  In    Gilligan    v.    Lord,    supra,  the  exercise  of  his  rights  as  husband 

where  there  had  been  a  conveyance  and   not   as  exclusively   his  own.' 

of  the  kind  to  the  grantor's  wife,  the  See  also  Cole   v.  Varner,   31   Ala. 

court  after  quoting  the  passage  in  244. 

the  last  note,  says:    '  It  is  true  that         3  See  e.  g.  Rosier  v.  Williams,  92 

it  is  here  found  that  the  plaintiff  111.  187;  Hempstead  v.  Johnston,  18 

and     her    husband    continued    to  Ark.  123;    Clow  v.  Woods,  5  Serg. 

occupy  the  real  estate  as  a  home-  &  R.   275;    Hopkins  v.  Scott,   20 

stead  until  after  the  property  was  Ala.  170;    Meggot  v.  Mills,  1  Ld. 

attached;  but  the  occupancy  of  the  Raym.  286. 
wife  was  none  the  less  an  occupancy        4  Clow  v.  Woods,  supra. 
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which  there  had  been  such  possession.  '  Possession  according 
to  the  instrument '  had  been  laid  down  by  Lord  Holt  to  be 
valid.1  That  great  judge  had  held  that  wherever,  by  the 
terms  of  a  contract,  it  appeared  that  possession  was  not  to 
follow  immediately  upon  the  transfer  of  title,  the  case  was 
not  within  the  statute  of  Elizabeth.  This  was  now  consid- 
ered too  broad.  One  of  the  greatest  judges  of  Pennsylvania, 
Mr.  Justice  Gibson,  observed  that  the  contract  and  the  evi- 
dence of  it  were  secret  matters;  what  would  it  avail  that  a 
person  intending  to  cover  up  his  property  by  a  sham  sale  had 
declared  in  the  contract  that  he  was  to  retain  indefinite  pos- 
session? The  retention  of  possession  should  not  only  be 
part  of  the  contract,  it  should  appear  to  be  for  a  purpose  fair 
and  honest  and  necessary,  or  at  least  essentially  conducive  to 
some  fair  object  the  parties  had  in  view  and  constituting  the 
motive  to  the  contract.  '  It  is  necessary,  not  only  that 
appearance  should  agree  with  the  real  state  of  things,  but 
also  that  the  real  state  of  things  should  be  honest  and  con- 
sistent with  public  policy,  and  that  it  afford  no  unnecessary 
facility  to  deception.'  Convenience  of  the  parties  was  not  a 
ground  for  excusing  delivery;  there  should  be  some  act  look- 
ing to  delivery.2    Where  however  the  provision  of  the  instru- 

1  Meggot  v.  Mills,  1  Ld.  Raym.  where  the  motive  of  the  sale  is 
286.  See  also  Martindale  v.  Booth,  merely  security  to  the  vendee,  and 
3  Barn.  &  Ad.  498;  Alton  v.  Harri-  the  owner  is  permitted  to  retain  all 
son,  L.  R.  4  Ch.  622.  And  the  law  the  visible  marks  of  ownership,  for 
appears  to  be  so  in  some  of  our  no  other  reason  than  the  con- 
states. See  Rozier  v.  Williams,  92  venience  of  the  parties,  the  contract 
DL  187,  189;  Thompson  v.  Yeck,  will  be  void,  although  the  reasons  be 
21  HI.  73;  Thornton  v.  Davenport,  stated  .  .  .  and  the  possession  be 
1  Scam. 297;  Clayton  v. Brown,  17  Ga.  consistent  with  the  deed.  .  .  .  Lord 
217;  Hempstead  v.  Johnston,  18  Ark.  Holt  went  on  the  ground  that  the 
123;  Hopkins  v.  Scott,  20  Ala.  179.  possession    was    according    to    the 

3  Gibson,  J.:    'All  the  late  cases  terms   of   the   agreement   and   the 

have  gone  on  the  ground  that  the  contract  fair;  and  so  indeed  it  was,, 

want    of   delivery    was    absolutely  as  between  the  parties,  but  it  was 

necessary  to  effect  some  fair  pur-  deceptive  as  to  the  public.1 
pose  of  the  parties.    But  I  take  it,         See  also  Gaylor  v,  Harding,  37 
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ment  is  proper,  there  is  more  reason  for  requiring  conformity 
with  it;  that  is  the  case  more  commonly  presented.  The 
claim  of  rights  inconsistent  with  a  deed  may  be  most 
deceptive.1 

We  have  seen  that  a  chattel  may  be  held  by  a  person  in 
bailment  without  being  liable  for  that  person's  debts.  It 
should  follow,  and  in  point  of  fact  it  does  follow,  that  the 
owner  can  transfer  the  chattel  to  another  without  disturbing 
the  bailment;  that  is  to  say,  a  man  may  sell  a  chattel  in  the 
hands  of  a  bailee  without  taking  it  out  of  the  bailee's  hands, 
and  the  buyer,  if  the  bailee  is  duly  notified,2  a  may  safely  leave 

Conn.  508.     In  this  case  it  is  de~  under  a  contract  of  conditional  sale, 

clared  that  '  it  can  make  no  differ-  with   right   of   possession.      Before 

ence   whether  the   consent  of  the  the  performance  of  the    condition 

mortgagee  be,  as  in  the  present  case,  the  vendor  sold   his  right  in   the 

expressed  in  the  writing  or  be  tacit  oxen  to  a  third  party,  who  notified 

and  implied  as  in  Swift  v.  Thompson,'  the  purchaser  under  the  conditional 

9  Conn.  63.    Comp.  chapter  10,  on  contract.     The  original  owner  did 

mortgages  of  merchandise,  especially  not   notify   his   former    purchaser, 

near  the  end  of  the  chapter.  nor  did  it  appear  that  the  latter 

1  See  e.  g.  Lukins  v.  Aird,  6  Wall,  agreed    to   recognize    the    transfer. 

78.    But  comp.  with  that  case  Tib-  The   oxen   were   attached    as    the 

bals  v.  Jacobs,  31  Conn.  428.  property  of  the  original  owner,  and 

3  Buhl  Iron  Works  v.  Teuton,  67  suit  was  brought  both  for  inter- 
Mich.  623,  629, 630,  35  N.  W.  804;  ference  with  the  right  of  possession 
Carpenter  v.  Graham,  42  Mich.  191,  in  the  first  purchaser,  and  for  the 
3N.W.  974.  The  assent  of  the  bailee  damage  done  to  the  second  pur- 
need  not  be  proved.  See  the  first  chaser  as  the  owner  of  the  title.  On 
of  these  cases  and  at  p.  631 ;  Hodges  the  latter  aspect  of  the  case,  it  was 
v.  Hurd,  47  HI.  363.  [Carter  v.  Wil-  said  by  the  court: 
lard,  19  Pick.  (Mass.)  1;  Holde-  'When  a  person  in  possession 
man  v.  Sitlington,  63  Mo.  App.  212.  has  no  right  or  interest  in  the  prop- 
Contra,  Pearce  v.  Boggs,  99  Cal.  340,  erty  himself,  and  is  a  mere  custodian 
33  Pac.  906.  In  Wooley  v.  Edson,  of  the  property  for  the  owner,  there 
35  Vt.  214,  it  is  held  that  the  assent  would  seem  to  be  some  propriety 
of  the  bailee  may  be  necessary.  The  in  requiring  that  he  should  consent 
question  arose  regarding  the  sale  of  to  become  the  keeper  or  bailee  of 
a  yoke  of  oxen  which  were  kept  the  purchaser.    He  cannot  be  com- 

aIn  most  of  the  cases  cited  in  support  of  the  above  proposition, 
notice  has  been  given  to  the  bailee,  and  in  many  regarded  as  a  mate- 
rial factor  in  determining  the  validity  of  the  sale.    In  addition  to  these 
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it  there.1  Enough  that  it  does  not  now  go  back  into  the  pos- 
session of  the  seller;   the  bailee  now  becomes  bailee  of   the 

• 

pelled   to  enter  into   this  relation  security  for  the  debt.     While  the 

with  the  purchaser  unless  he  chooses  creditor  was  on  the  premises  where 

to,  and  if  he  refuses  to  do  so,  and  the  goods  were  kept,   taking  pos- 

the  property  is  by  the  purchaser  session,  a  sheriff's  officer,  under  the 

allowed  to  remain  in  his  hands,  he  direction  of  another  creditor,  seised 

may    properly   be   still    considered  them  on  attachment.     After  that 

as  keeping  it  for  the  original  owner  time  and  before  the  return  day  of 

of  whom  he  received  it,  and  that  it  the  writ,  a  bill  of  sale  was  executed 

is    still    legally   in   his   possession,  between   the   original   parties,    the 

But  when  the  person  having  pos-  goods  being  still  in  the  hands  of 

session  has  a  right  of  possession  in  the*  officer.     When   the   writ   was 

himself,  and  is  not  a  mere  naked  entered,  the  attachment   was   dis- 

bailee,  the  purchaser  has  no  choice;  solved  by  the  court  on  a  technicality, 

all  he  can  do  is  to  give  him  notice,  and  a  new  attachment  was  there- 

and    if    the    person    in    possession  upon    made.      It    was    held    that, 

declines  to  enter  into  any  stipulation  although    the   Sunday    transaction 

with  him  as  to  keeping  the  property  was    invalid,    and    the    taking    by 

for  him,  and  stands  upon  his  own  the  creditor  on  the  following  day 

rights  under  his  contract,  the  pur-  did  not  operate  to  pass  the  title, 

chaser  cannot  take  away  the  prop-  the  subsequent  bill  of  sale  was  suffi- 

erty,  but  must  leave  it  in  his  pos-  cient  (the  question  of  notice  to  the 

session.     In  such  a  case  it  would  officer  not  being  raised),  inasmuch 

seem   that  mere  notice  should  be  as  delivery  of  possession  had  been 

enough.'    Cf.  Whitney  v.  Lyon,  16  prevented  by  the  second  creditor's 

Vt.  579.  own  illegal  act  in  holding  possession 

In  Aspell  v.  Hosbein,  98  Mich,  of  the  goods  under  a  void  attach- 

117,  57  N.  W.  27,  a  debtor  had  given  ment.J 

possession    on    Monday    of    goods         1  Linton   v.    Bute,   7   Barr,   89; 

which  he  had  on  the  previous  day  Worman  v,  Kramer,  73  Penn.  St. 

agreed  to  let  his  creditor  have  as  378;  Williams  v.  Lerch,  56  Cal.  330; 

cases,  see  Rohrbaugh  v.  Johnson,  107  Cal.  144,  40  Pac.  37;  Weiland  v. 
Potter,  8  Colo.  App.  79,  44  Pac.  769;  Carter  v.  Willard,  19  Pick.  (Mass.)  1; 
How  v.  Walker,  52  Mo.  592;  Stowe  v.  Taft,  58  N.  H.  445;  Wooley  v. 
Edson,  35  Vt.  214.  It  has  sometimes  been  held  that  without  notice  to 
the  bailee,  the  sale  is  invalid.  Gilman  v.  Herbert,  2  Cranch  C.  C.  58; 
Springer  v.  Kreeger,  3  Colo.  App.  487.  On  the  other  hand  such  sales  have 
been  sustained  without  evidence  of  notice  to  the  bailee.  Campbell  v. 
Hamilton,  63  la.  293,  19  N.  W.  220,  citing  Sansee  v.  Wilson,  17  la.  582; 
Butt  v.  Caldwell,  4  Bibb  (Ky.)  458.  The  distinction  must  be  kept  in  mind 
between  a  bailee  and  one  who  has  possession  as  a  servant  of  the  vendor. 
Notice  to  the  latter  (Johnson  v.  Emery,  31  Utah,  126,  86  Pac.  869)  and 
even  his  discharge  by  the  vendor  and  re-employment  by  the  vendee  are 
not  sufficient.    Doak  v.  Brubaker,  1  Nev.  218.    A  sale  of  the  share  of  a 
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buyer.1  Thus  an  omnibus  and  horses,  kept  in  the  stable  of 
another,  were  bought  and  still  kept  without  change  in  the 
same  stable;  and  though  the  late  owner  was  now  employed 
as  driver,  it  was  held  that  if  the  bailee  kept  the  horses  in  an 
open  notorious  manner,  the  sale  was  good  against  the  seller's 
creditors.3    The  reason  is  plain;  the  bailee  did  not  appear  as 

Stowe  v.  Taft,  58  N.  H.  445;  [Morgan  See  also  Haynes  v.  Leppig,  40  Mich. 
v.  Miller,  62  Cal.  492;  Hendrie  Co.  602,  as  bearing  upon  this  subject. 
v.  Collins,  29  Colo.  102,  67  Pac.  164;  1  Linton  v.  Butz,  supra;  Grum 
Thomas  v.  Hillhouse,  17  la.  57;  v.  Barney,  55  Cal.  254. 
Tuxworth  v.  More,  9  Pick.  (Mass.)  aWorman  v.  Kramer,  supra. 
347;  Estey  v.  Cooke,  12  Nev.  276;  '  Suppose  that  A  keeps  a  livery- 
Kendall  v.  Fitts,  22  N.  H.  (2  Foster)  stable,  and  sells  a  horee  or  pledges 
1;  Worman  v.  Kramer,  73  Pa.  St.  a  horse  to  B,  and  delivers  the  pos- 
378;  Anthony  v.  Wheatons,  7  R.  I.  session  to  B  accordingly;  may  not 
490;  Spaulding  v.  Austin,  2  Vt.  B  keep  the  horse  at  the  same  stable 
555;  Potter  v.  Washburn,  13  Vt.  afterwards,  without  losing  his  pos- 
558.  session?  From  and  after  the  de- 
That  separation  of  goods  sold  livery  A  acts  in  character  of  livery- 
when  part  of  a  mass  is  in  most  stable  keeper,  not  in  character  of 
jurisdictions  necessary,  even  between  owner.  Suppose  that  A,  having  so 
the  parties,  is  a  rule  of  sales  rather  pledged  and  given  possession  of  the 
than  of  fraudulent  conveyances,  horse,  should  go  and  live  with  B 
But  between  the  parties  and  also  as  a  coachman,  and  B  should  send 
as  against  creditors,  goods  in  him  with  the  horse  to  be  shod  on 
warehouse  may  be  transferred  by  his  account  by  the  blacksmith; 
warehouse  receipts  without  sepa-  could  it  be  maintained  that  B  had 
ration.  Broadwell  v.  Howard,  77  waived  or  lost  the  possession  of  his 
HI.  305;  Niagara  Co.  Bank  v.  pledge?  Clearly  not.  The  posses- 
Lord,  33  Hun.  557;  Kerner  v.  sion  would  continue  to  be  kept  by 
Boardman,  14  N.  Y.  Supp,  787,  aff.  the  servant  for  the  account  of  the 
133  N.  Y.  539;  Osborn  v.  Koenig-  master.1  Putnam,  J.  in  Macomber 
heim,  57  Tex.  91.  The  contrary  has  v.  Parker,  14  Pick.  497.  See  also 
been  held  where  the  vendor  was  Ziegler  v.  Handrick,  106  Penn.  St. 
himself  the  warehouseman.  Stewart  87;  Crawford  v.  Davis,  99  Penn.  St. 
v.  Scannell,  8  Cal.  80;  followed  in  576;  Dunlap  v.  Bournonville,  26 
Stanford    v.  Scannell,   10  Cal.  7.]  Penn.  St.  72. 

joint  owner  of  property  is  valid  without  notice  to  the  other  joint 
owners.  Yank  v.  Bordeaux,  23  Mont.  205,  58  Pac.  42.  A  railroad  is 
not  a  bailee  of  a  car  suffered  to  remain  on  one  of  its  tracks.  Tremick  v. 
Smith,  63  Pa.  St.  318.  Possibly  this  sale  would  have  been  sustained 
in  Vermont.  See  opinion  of  the  court  in  Hutchins  v.  Gilchrist,  23 
Vt.  82. 
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owner  before  the  sale,  and  he  does  not  appear  any  more  such 
afterwards.  a 

It  is  fair  inference  from  the  statement  that  in  such  cases 
the  property  should  not  at  once  go  back  into  the  possession  of 
the  seller,  that  the  seller  cannot  be  made  immediately  the 
bailee  of  the  buyer  without  subjecting  the  transaction  to  be 
treated,  if  that  is  all  there  is  of  the  case,  as  in  fraud  of  credi- 
tors; and  that  too  appears  to  be  within  the  very  language  of 
the  law,  to  wit,  that  the  change  of  possession  should  be  con- 
tinuous, for  it  is  to  be  remembered  that  possession  in  the 
present  subject  properly  means  manifest  possession.  The 
holding  by  the  seller  as  bailee  could  not  in  principle  be 
treated  as  possession  by  the  buyer,  as  the  holding  of  a  third 
person  might.1 

1  Young  v.  McClure,  2  Watts  &  stances  existed  to  show  change  of 

8.  147;  Garman  v.  Cooper,  72  Perm,  possession,  is  not  sufficient  to  in- 

8t.  32;   ante,  p.  306;   Chamberlain  validate    the    sale.      Freeman    v. 

v.  Stern,  11  Nev.  268;  Gray  t>.  Sulli-  Hensley,  30Pac.  (Cal.)  792.]    Comp. 

van,   10  Nev.  416.     See  Grum  v.  what  is  said  ante,  pp.  377-379,  on 

Barney,  55  Cal.  254;  Regli  v.  Mo-  bailment.    In  Grum  v.  Barney  the 

dure,  47  Cal.  612;  Linton  v,  Butz,  buyer  had  been  holding  as  servant, 

7  Barr,  89.  JThe  same  rule  is  appli-  and  no  sufficient  change  had  been 

cable,  when  possession  is  entrusted  manifested.    See  also  Regli  v.  Mc- 

to  a  servant  of  the  vendor.    Second  Clure.    If  the  buyer  was   already 

National  Bank  v.  Gilbert,  174  111.  in  full  possession  in  the  manner  of 

485, 51  N.  E.  584;  8eavey  v.  Walker,  ownership,  it  will  not  be  necessary 

106  Ind.  78,  9  N.  E.  347;  Stephens  to    go   through   any   ceremony   to 

v.  Gilford,  137  Pa.  St.  219,  20  Atl.  make  a  case  of  change  of  ownership 

542;   Sharon  v.  Shaw,  2  Nev.  289;  further  than  what  would  be  required 

Johnson  v.  Emery,  31  Vt.  126,  86  for   a   good    sale   as .  between   the 

Pac.  869.    But  entrusting  possession  parties.    See    Dowdell    v.  Wilcox, 

to  one  who  had  been  a  servant  of  64  Iowa,  721,  21  N.  W.  147. 
the    vendor,    when    other    circum- 

a  Where  the  property  has  been  in  the  hands  of  the  vendee  as  bailee, 
the  sale  is  valid  without  further  delivery.  Lake  v.  Morris,  30  Conn.  201; 
Edwards  v.  Edwards,  54  Mich.  347, 19  N.  W.  164.  But,  in  a  case  where  the 
vendee  had  been  in  possession  of  realty  and  the  personalty  situated  thereon, 
as  servant  of  the  vendor,  then  purchased  thepersonal  and  took  a  leaseof  the 
real  property,  there  being  no  apparent  change  in  the  nature  of  his  pos- 
session, it  was  held  that  creditors  of  the  vendor  could  set  aside  the  sale. 
Grum  v.  Barney,  55  Cal.  254. 
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The  statute  could  often  be  set  at  naught  if  the  buyer  could 
immediately  make  the  seller  his  bailee; a  it  is  going  as  far  as 
the  law  can  properly  allow  when  it  is  declared  that  the  seller 
may  be  taken  into  the  employment  of  the  buyer  and  so  have 
the  management  of  the  property.  b  But  there  is  some  author- 
ity for  the  doctrine' that  the  seller  may  directly  be  made  the 
buyer's  bailee.1  Thus  a  horse  and  carriage,  sold  by  A  to  his 
brother,  were  kept  in  the  stable  of  the  house  in  which  A  lived, 
after  as  well  as  before  the  sale,  but  under  a  new  arrangement 
made  after  the  sale;  and  this  was  held  valid  against  creditors  of 
the  seller.3  And  it  has  been  held  that  after  a  sale  and  de- 
livery of  a  chattel,  the  same  may  be  directly  loaned  to  the 
seller.8  But  unless  there  was  some  considerable  interval 
between  the  sale  and  the  bailment,  during  which  time  the 

^iegler  v.  Handrick,  106  Penn.  v.  Forward,  63  Barb.    (N.Y.)   311; 

St.  87;   Deere  v.  Needles,  65  Iowa,  Dewey  v.  Thrall,  13  Vt.  281;   Town 

101,  21  N.  W.  203.    See  also  Stone  of  Lyndon  v.  Belden,  14  Vt.  423. 

v.  Spencer,  77  Mo.  356;    Lake  v.  This  rule  has  been  extended  even 

Morris,  30  Conn.  201.    [Goodwin  v.  to    transactions    between    husband 

Goodwin,  90  Me.  23,  37  Atl.  352.]  and  wife.    Morgan  v.  Ball,  81  Cal. 

3  Ziegler  v.  Handrick,  106  Penn.  93,  22  Pao.  331.    A  loan  to  the  wife 

St,  87.  of  the  vendor  has  been  considered 

8  Deere  v.  Needles,  supra.    [Stone  as  not  equivalent  to  a  loan  to  the 

v.  Waggener,  3  English  (8  Ark.)  204;  vendor.    Towne  v.  Rice,  59  N.  H. 

Harmon  v.  Morris,  28  Mo.  App.  326;  412.     (For  statement  of  this  case 

Trench  v.  Hall,  9  N.  H.  137;  Knight  see  p.  396,  note).] 

a  The  same  may  be  said  of  making  the  seller's  wife  bailee.  McCarthy 
t>.  McDermott,  10  Daly  (N.  Y.)  450. 

*  Hopkins  v.  Bishop,  91  Mich.  328,  51  N.  W.  902;  Hill  v.  Taylor,  125 
Mo.  331,  28  S.  W.  599;  Preston  v.  Southwick,  115  N.  Y.  139,  21  N.  E. 
1031;  Garretson  v.  Hackenberg,  144  Pa.  St.  107,  22  Atl.  875  (question  left 
to  the  jury);  Davis  v.  Hukill,  173  Pa.  St.  138,  33  Atl.  882.  But  this  will 
not  be  allowed,  in  the  absence  of  an  open  and  notorious  delivery.  Baur 
v.  Beall,  14  Colo.  383,  23  Pac.  345;  Goard  v.  Gunn,  2  Colo.  App.  68,  29 
Pac.  918;  Donovan  v.  Gathe,  3  Colo.  App.  151,  32  Pac.  436;  Missinskie  v. 
McMurdo,  107  Wis.  578,  83  N.  W/758.  A  public  announcement  may 
save  the  transaction,  when  the  vendor  continues  in  possession  under  em- 
ployment by  the  vendee.  Sharpless  v.  Derr,  62  Mo.  App.  359.  Cf.  Wright 
v.  McCormick,  67  Mo.  426.  It  has  been  held  that  when  a  partner  sells  his 
interest  to  the  other  partners,  and  remains  in  their  employ,  the  sale  is 
valid  without  apparent  change  of  possession.    Criley  v.  Vasel,  52  Mo.  445. 
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buyer  has  been  exercising  open  and  sufficient  ownership,  it 
may  be  seriously  doubted  whether  the  transaction  should  not 
be  treated  (prima  facie  or  absolutely,  according  to  the  local 
law)  as  a  fraud  upon  the  vendor's  creditors.  a  This  doubt 
however  rests  upon  the  assumption  that  the  holding  of  the 
bailee-seller  is,  to  appearances,  in  the  way  of  ownership. 
The  mere  fact  that  the  property  is  in  his  hands  would  not 
make  such  a  case,1  for  he  might  then  and  there  disclaim  and 
disprove  any  such  holding,  or  there  might  be  some  sufficient 
indication  such  as  a  sign  over  a  shop  or  stable  door  showing 
the  facts,  or  the  very  nature  of  the  business  in  connection 
with  which  the  chattel  is  found  might  disclose  the  true  state 
of  things  and  make  the  holding  proper.3 

Pursuing  this  subject  a  step  further  brings  us  to  a  difficulty. 
Can  one  member  of  a  household  buy,  or  accept  a  gift  of,  a 
chattel  from  another  member  of  that  household,  the  chattel 
being  in  the  actual  keeping  of  the  seller  or  giver,  and  leave 
the  chattel  on  the  premises?  It  has  sometimes  been  consid- 
ered that  this  would  be  contrary  to  the  statutes  against  fraud- 
ulent conveyances,8  and  taking  them  strictly  that  would  ap- 
pear to  be  true.  But  there  are  strong  authorities  against  this 
interpretation  of  the  law.4  b    Must  a  son,  in  order  to  keep  a 

1  Towne  v.  Bice,  59  N.   H.  412,  property   to   his   wife,    which   was 

ante,  p.  396,  note;  Gray  v.  Sullivan,  already  in  her  possession,  and  it  was 

10  Nev.  416.  held  that  no  recording  was  necessary. 

3  See  cases  just  cited.  See  also  Pierson  v.  Heisey,  19  Iowa, 

8  McAfee  v.  Busby,  69  Iowa,  328,  114,  gift  to  daughter,  of  a  piano  still 

28  N.  W.  623,  where  a  man  gave  kept  in  the  giver's  house,  held  valid, 
a  carriage,  a  sleigh,  and  a  billiard-         4  Davis  v.  Zimmerman,  40  Mich, 

table  to  his  wife,  which  r  mained  24;   Gilligan  v.  Lord,  51  Conn.  562; 

in  the  family  in  use  by  all  as  before.  Danley  v.  Rector,  5  Eng.  (Ark.)  211 

But  in  Dowdell  v.  Wilcox,  64  Iowa,  But  the  last  named  is  a  rather  ex- 

721,  21   N.   W.    147,  a  man  sold  treme  case. 

a  Webster  v.  Peck,  31  Conn.  495;  White  v.  Woodruff,  25  Neb.  797,  41 
N.  W.  785;  Young  v.  McClure,  2  Watts  &  Ser.  (Pa.)  147.  See  also  Plaisted 
v.  Holmes,  58  N.  H.  293,  and  cf.  Johnson  v.  Willey,  46  N.  H.  75.  See 
further  opinion  in  Hetrick  v.  Campbell,  14  Pa.  St.  263. 

6Sewall  v.  Glidden,  1  Ala.  52  (minor  child);  Rector  v.  Durley,  14  Ark. 
301;  Hart  v.  Mead,  84  Cal.  244,  24  Pac.  118;  Ector  v.  Welsh,  29  Ga.  443 
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horse  which  his  father  has  given  to  him,  leave  his  father's 
house,  or  perchance  turn  his  father  out  of  doors?  1  Must  a 
wife  to  whom  her  husband  has  given  a  painting,  bought  at  a 
great  price,  hang  the  painting  in  the  servant's  room,  or  leave 
her  husband,  to  keep  it  from  some  creditor  of  his?  *  Some 
authorities  *  would,  against  what  appears  to  be  the  better 
view,4  put  the  claimant  in  such  a  case  to  stronger  tests  of 
the  purchase  or  gift,  than  is  required  in  other  cases;  but 
even  these  authorities  admit  the  right  of  the  transferee  to 

1  McVicker  v.  May,  3  Barr,  224,         8  Gamber  v.  Gamber,  18  Penn.  St. 
supra,  pp.  391,  392.  363. 

2  Davis  v.  Zimmerman,  40  Mich.         4  Davis  v.  Zimmermann,   supra; 
24.  ante,  pp.  214,  215,  220,  221,  notes. 

(opinion);  Coppage  v.  Barnett,  34  Miss.  621;  Murray  v.  Fox,  11  Mo.  555 
(husband  and  wife);  Elliott  v.  Keith,  32  Mo.  App.  119;  Larkin  v.  Mo- 
Mullin,  49  Pa.  St.  29;  McGuire  v.  James,  143  Pa.  St.  521,  22  Atl.  75  (ques- 
tion for  jury);  Lott  v.  De  Graffenried,  10  Rich  Eq.  (S.  C.)  346;  Farr  v. 
Swigart,  13  Ut.  150,  44  Pac*  711.  Where  the  conveyance  is  to  a  minor 
child,  or  to  the  wife,  when  statutes  have  not  altered  her  common  law 
position,  the  case  for  the  validity  of  the  transaction  is  sometimes  con- 
sidered stronger,  because  the  possession  of  the  husband  or  father  is,  in  a 
sense,  the  possession  of  the  grantee.  See  cases  of  this  nature  supra;  Boss 
v.  Cooley,  113  Ga.  1047,  39  S.  E.  471,  citing  Hargrove  v.  Turner,  112  Ga. 
134,  37  S.  E.  89.  In  Steir  v.  Robinson,  2  Bush  (Ky.)  307,  and  Waller  v. 
Cralle,  8  B.  Mon.  (Ky.)  11,  it  was  said  that  the  fact  that  the  grantor  and 
the  grantee  are  members  of  the  same  household  does  not  excuse  alto- 
gether an  open  and  notorious  change  of  possession.  In  Tunell  v.  Larson, 
39  Minn.  269,  39  N.  W.  628,  overt  acts  of  ownership  on  the  part  of  the 
grantee  were  in  evidence,  and  the  sale  was  sustained.  Ross  v.  Sedgwick. 
69  Gal.  247,  10  Pac.  400,  was  a  case  of  a  lodger  who  bought  the  effects  of 
his  landlord,  giving  notice  to  the  other  lodgers  but  without  other  overt 
act  of  taking  possession.  This  sale  was  sustained,  while  a  somewhat 
similar  transaction  was  set  aside  in  Allen  v.  Massey,  17  Wall.  35  (Missouri 
statute).  In  the  following  cases,  transfers  between  members  of  the  same 
household  were  set  aside  for  want  of  proper  delivery:  Murphy  v.  Mulgrew, 
102  Cal.  547,  36  Pac.  857;  Madison  v.  Shockley,  41  la.  451;  Lehr  v.  Brod- 
beck,  192  Pa.  St.  535,  43  Atl.  1006;  Shirly  v.  Long,  6  Rand.  (Va.)  764. 
In  Madison  v.  Shockley  and  Shirley  v.  Long,  the  doctrine  that  the  posses- 
sion of  the  father  is  the  possession  of  his  minor  child  does  not  seem  to 
have  been  followed.  For  examples  of  statutes  regulating  family  con- 
veyances see  Irvine  v.  Rosseau,  7  B.  Mon.  (Ky.)  233  (slaves);  Illinois, 
Rev.  St.  c.  68,  §  9;  Hughes  v.  Bell,  62  HI.  App.  74. 
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hold  the  property.  The  question,  it  will  be  observed,  turns 
entirely  upon  the  circumstance  that  the  transaction  is  be- 
tween members  of  the  same  household,  and  assumes  that  the 
sale  or  gift,  apart  from  the  question  of  change  of  possession, 
was  valid. 

Doubtless  the  relation  of  the  parties  should  be  ground  for 
most  careful  scrutiny;  but  when  the  relation,  with  its  facili- 
ties for  wrongdoing,  is  put  into  the  balances  with  the  other 
evidence  offered  by  the  creditor,  against  the  evidence  thrown 
into  the  other  side,  there  should  be  only  a  question  of  the 
weight  of  evidence.  It  is  too  late  now  to  urge  that  it  were 
better  that  all  the  property  of  the  household  apparently  in 
the  hands  of  the  debtor  should  be  liable  for  his  debts.  Gifts 
or  sales  by  others  to  the  debtor's  wife  or  son  are,  unless  the 
wife  or  son  is  at  fault,  safe  from  the  debts  of  the  husband 
and  father,  notwithstanding  that  the  property  may  appear 
to  be  in  his  hands;  then  why  not  gifts  or  sales  by  him  to 
the  wife  or  son?  If  exceptions  to  the  statutes  in  regard  to 
change  of  possession  are  admissible  at  all,  here  seems  to  be 
a  proper  case.1 

1  In  Davis  v.  Zimmerman,  supra,  Black  said  in  Gamber  v.  Gamber, 

in  which  a  horse,  buggy,  robes,  and  18  Penn.  St.  363,  366,  that  a  married 

other  articles  had  been  given  by  a  woman    claiming    property    must 

husband  to  his  wife,   Mr.  Justice  show  her  right  "  by  evidence  which 

Cooley    said:      'The    donor    and  does   not   admit   of   a   reasonable 

donee  are  husband  and  wife,  living  doubt.11     This   is    a    very    strong 

together  at  a  public  hotel.     Must  statement,  and  lays  down  a  much 

she  separate  from  him  in  order  to  more  severe  and  stringent  rule  than 

be  competent  to  receive  a  gift  from  is   applied   to   other   persons.     In 

him?    If  he  gives  her  a  picture  or  this   state   no   such   distinction   is 

an   article  of  furniture,   must  she  recognized.1     But  the  relation,  the 

procure  it  to  be  kept  by  some  one  learned  judge  adds,   is  a  circum- 

else  instead  of  placing  it  in  her  own  stance  to  be  carefully  weighed, 

apartments?      Some    Pennsylvania  In  another  place  (ante,  p.  216)  it 

cases  are  cited,  in  which  the  court  has  been  pointed  out  that  the  rule 

has    used    some    strong    language  referred  to  by  Chief  Justice  Black 

respecting  the  evidence  which  should  properly  applies  to  cases  in  which  a 

be  required  to  make  out  a  gift  from  wife  seeks  to  raise  a  trust  in  her 

husband    to    wife.     Chief    Justice  favor  in  property  the  title  to  which 
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§  4.  How  Possession  is  regarded. 

In  most  of  the  states  there  is  a  marked  distinction  between 
the  case  of  a  trust  or  reservation  in  favor  of  the  debtor  out 
of  property  by  him  turned  over  to  his  creditors  and  the  case 
of  a  retention  of  property  by  a  vendor.  Thus  while  in  New 
York  and  in  most  of  the  states  the  first  would  make  a  case 
of  fraud  absolute,  the  second  would  make  only  presumptive 
evidence  of  fraud.1    In  some  states  however  the  two  cases 

stands  in  the  name  of  her  husband;  s.  c.  11  Neb.  118,  7  N.  W.  535;  Miller 

in  which  case  indeed  the  rule  is  not  v.  Morgan,  11  Neb.  121, 7  N.  W.  755; 

peculiar  at  all  to  the  case  of  a  wife.  Wake  v.  Griffin,  9  Neb.  47,  2  N.  W. 

1  Preston  i>.  Southwick,   115  N.  461;    Ward  v.  Gould,  4  Pick.  104; 

Y.   139,  21   N.  E.   1031;    Clute  v.  Ayer  v.  Bartlett,  6  Pick.  71 ;   Briggs 

Newkirk,  46  N.  Y.  684;  ante,  p.  26;  v.  Parkman,  2  Met.  258.   [Hervey  v. 

Warner  v.   Norton,   20  How.  448;  R.  I.  Loco.  Works,  93  U.  S.  672 

McDonough  v.  Prescott,  62  N.  H.  (111.);  Stix  v.  Chaytor,  55  Ark.  116, 

600;   Stowe  v.  Taft,  58  N.  H.  445;  17  S.  W.  707;  Osborne  v.  Tuller,  14 

Wilson  v.  Sullivan,  ib.  260;    Mead  Conn.  529;  Meade  v.  Smith,  16  Conn. 

v.  Gardiner,  13  R.  I.  257;  Pancoast  345;  Justh  v.  Wilson,  19  D.  C.  529; 

v.  Miller,  29  N.  J.  250;    Davis  v.  Higgins  v.  Spohr,  145  Ind.  167,  43 

Turner,  4   Gratt,  423;    Bindley  v.  N.  E.  11;  Wright  v.  Stark,  77  Mich. 

Martin,  28  W.  Va.  773;    Millard  v.  221,  43  N.  W.  868;  Huellmantel  v. 

Hall,   24  Ala.  209;    Thompkins  v.  Tweddle,  150  Mich.  371  (subsequent 

Nichols,  53  Ala.  197;    Crawford  v.  creditors    and    purchasers);      Mao- 

Kirksey,    55    Ala.    282;     Guice    v.  Kellar  v.  Pillsbury,  48  Minn.  396,  51 

Sanders,  21   La.  An.  463;  Thome  v.  N.    W.    222;     McCully    v.    Swack- 

First  National  Bank,  37  Ohio  St.  hammer,   6   Or.  438;     Edwards  v. 

254,  259;    Molitor  v.  Robinson,  40  Dickson,  66  Tex.  613,  2  S.  W.  718; 

Mich.  200;    Norwegian  Plow  Co.  v.  Peters  Co.  v.  Schoelkopf,  71  Tex. 

Hanthorn,  71  Wis.  529,  537,  37  N.  W.  418,  9  S.  W.  336.    In  some  states, 

825;    Powell  v.    Stickney,  88  Ind.  retention  of     possession   has   been 

310;    Rose  v.  Colter,  76  Ind.  590;  treated  as  merely  evidence   or  at 

Carney   v.    Carney,    7    Baxt.    284;  most  a  badge  of  fraud.     Roes  v. 

George  v.  Norris,  23  Ark.  121,  128;  Cooley,  113  Ga.  1047,  39  S.  E.  471; 

Phillips   v.    Reitz,    16    Kans.    396;  Trotter  v.  Howard,  1  Hawks  (N.  C.) 

Molm    v.    Barton,    27    Minn.    530,  320;  Smith  v.  Henry,  1  Hill  (S.  C.) 

8  N.  W.  765;  Hagany  v.  Herbert,  16   (but  held   conclusive  of  fraud 

3Houst.  628;  Goodwyn  v.  Goodwyn,  in    conveyance    to    a    creditor    to 

20  Ga.  600;  Little  Rock  Ry.  Co.  v.  satisfy  a  debt);  Hoeffler  v.  Carew, 

Page,  35  Ark.  304;    Hempstead  v.  135  Wis.  605,  116  N.  W.  241.     In 

Johnston,  18  Ark.  123;    Densmore  many  of  the  states,  statute  defines 

v.  Tomer,  14  Neb.  392,  15  N.  W.  734;  the  degree  of  weight  to  be  attached 
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appear  to  stand  upon  the  same  footing;  in  Pennslyvania,  Con- 
necticut, Illinois,  and  some  other  states,  retention  of  posses- 
sion equally  with  a  trust  or  reservation,  making  conclusive 
evidence  of  fraud;  *  in  Massachusetts  neither  of  them  making 

to  retention  of  possession,  as  will  849;  Rule  v.  Bolles,  27  Or.  368, 
appear  from  most  if  th  cases  cited  41  Pac.  691 ;  Griswold  v.  Nichols, 
above  and  in  the  following  notes.  126  Wis.  401,  105  N.  W.  815.] 
In  West  Virginia,  a  lease  for  so  1  Thompson  v.  Peret,  94  Penn.  St. 
short  a  term  as  three  years  is  re-  275;  Worman  v.  Kramer,  73  Penn. 
garded  as  personal  property,  and  St.  378;  Miller  v.  Garman,  69  Penn. 
possession  of  the  property  by  one  St.  134;  Milne  v.  Henry,  40  Penn. 
who  has  assigned  his  lease  raises  a  St.  352;  Young  v.  McClure,  2  Watts 
presumption  of  fraud.  Speidel  Gro-  &  S.  147  (*  It  is  an  inflexible  rule 
eery  Co.  v.  Stark,  62  W.  Va.  512,  59  which  makes  it  fraud  per  se  if  the 
8.  E  498.  possession  does  not  follow  as  well  as 
As  to  the  class  of  evidence  accompany  the  transfer ') ;  Bonner 
which  may  rebut  the  presumption  v.  Shaw,  29  Penn.  St.  288;  Clow  v. 
of  fraud  two  views  are  taken.  In  Woods,  5  Serg.  &  R.  275;  Webster 
Gibson  v.  Love,  4  Fla.  417,  the  Court  v.  Peck,  31  Conn.  495;  Capron  v. 
said:  '  We  conclude  then  by  saying  Porter,  43  Conn.  383,  388  ('The 
that  we  think  the  court  below  .  .  .  reason  of  the  rule  is  that  .  .  .  the 
erred  in  instructing  the  jury  that  continued  possession  is  to  be  re- 
tire question  of  fraud  which  they  garded  as  a  sure  indicium  of  con- 
were  to  pass  on  was  a  question  of  tinued  ownership,  and  that  the 
mere  intention.  The  retention  of  possessor  would  obtain  ...  a  false 
personal  chattels  after  a  sale  is  credit');  Weeks  v.  Prescott,  53  Vt. 
prima  facie  evidence  of  fraud,  and  57;  Rosier  v.  Williams,  92  HI.  187 
the  appropriate  evidence  to  rebut  (retaining  possession  is  fraudulent 
the  presumption  of  fraud  is  not  per  se  unless  '  consistent  with  the 
proof  of  the  general  good  faith  of  deed ');  Johnson  v.  Holloway,  82 
the  grantor,  but  an  explanation  111.  334;  Richardson  v.  Yardin,  88 
of  the  retention,  to  show  that  it  is  111.  124;  Thompson  v.  Yeck,  21  111. 
consistent  with  the  deed,  or  is  73;  Thornton  v,  Davenport,  1 
unavoidable,  as  in  the  case  of  a  Scam.  297;  Wright  v.  McCormick,  67 
ship  at  sea,  or  is  temporary,  or  for  Mo.  426;  Burgert  v.  Borchert,  59 
the  reasonable  convenience  of  the  Mo.  80;  Claflin  v.  Rosenburg,  42  Mo. 
grantee.'  439;  Sutton  v.  Ballou,  46  Iowa,  517; 
In  Osborne  v.  Tuller,  supra,  a  Boothbyr.  Brown,  40 Iowa,  104,105; 
similar  view  was  expressed.  Gener-  Stevens  v.  Irwin,  15  Cal.  503.  [Ham- 
ally,  in  this  class  of  cases,  proof  of  ilton  v.  Russel,  1  Cranch  309; 
good  faith  or  good  faith  and  valuable  T<augh1in  v.  Ferguson,  6  Dana  (Ky.) 
consideration  is  sufficient.  Wil-  111;  Woodnow  v.  Davis,  2  B. 
son  v.  Walroth,  103  Minn.  412,  Mon.  (Ky.)  298;  (somewhat  modi- 
115  N.  W.  203;  Prentiss  Co.  v.  fied  in  equity,  Short  v.  Tinsley,  1 
Schirmer,  136  N.  Y.  305,  32  N.  E.  Mete.  397,  and  apparently  in  assign- 
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conclusive  evidence  where  the  matter  is  capable  of  any  other 
interpretation.  And  in  Virginia  the  rule  of  law  is  more 
favorable  to  trusts  for  the  debtor  than  to  retention  of  posses- 
sion of  property  sold;  the  former  being  often  upheld,1  and  the 
latter  being  treated  as  prima  facie  evidence  of  fraud.3 

There  appears  to  be  sufficient  ground  for  a  distinction  be- 
tween the  two  cases.  The  matter  of  trusts  or  reservations 
commonly  appears  in  preferential  transactions  between  debtor 
and  creditor;  and  preferences,  as  we  have  seen,  are  not  fa- 
vored by  the  courts,8  while  trusts  or  reservations  in  favor  of 
the  debtor  plainly  indicate  a  design  on  his  part  to  hinder  his 
creditors,  whether  with  a  view  to  his  own  benefit  or  to  the 
substitution  of  some  method  of  his  own  for  paying  his  debts 
in  place  of  the  method  allowed  the  creditor  by  law.  The  two 
facts  fully  justify  the  rule  declaring  transactions  of  the  kind 
a  fraud  as  matter  of  law. 

In  regard  to  retaining  possession  the  case  is  materially  dif- 
ferent. The  question  of  possession  commonly  arises  in  cases 
of  sales  between  strangers;  in  such  cases  there  is  nothing  of 
preference,  and  while  there  is  something  of  benefit  reserved 
out  of  the  property  in  the  seller's  retaining  possession,  as 
there  is  in  the  case  of  a  trust  or  reservation,  that  fact  is  of 
slight  consequence  and  scarcely  enters  into  the  case  at  alL 
The  difference  is  between  dealing  with  a  stranger  and  with  a 

ments  for  the  benefit  of  creditors,  v.  Duff,  114  Peon.  St.  596,  8  AtL 

Christopher    v.    Covington,    2    B.  188. 

Mon.  357);   Lawrence  v.  Burnham,         *Ante,  pp.  308,  309.     [But  in 

4  Nev.  361;  Douoet  v.  Richardson,  West  Virginia  if  the  debtor  retains 

67  N.  H.  186,  29  Atl.  635;  Churnar  any  secret  interest,  if  only  a  right 

v.  Wood,  1  Halsted  (N.  J.  Law)  155;  to  redeem,  in  case  of  a  bill  of  sale 

Walters  v.  Ratliff,  10  Ok.  262,  61  absolute  on  its  face,  the  transaction 

Pac.  1070.]  is  fraudulent.    Poling  v.  Flanagan, 

In  Pennsylvania  retaining  poe-  41  W.  Va.  191, 23  S.  E.  685.] 
session  is  fraudulent  per  se  only  as        *  Curd   v   Miller,   7    Graft.   85; 

to  existing  creditors;   as  to  subse-  Davis   v.   Turner,    4    Gratt,   422; 

quent  creditors  '  fraud  in  fact '  must  Bonner  v.  Shaw,  29  Penn.  St.  288 

be  proved.    Ditman  v.  Raule,  124  (Virginia  law). 
Penn.  225,    16  Atl.  819;    Buckley        8  Ante,  p.  359,  note. 
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particular  creditor  favored  above  others  equally  entitled  to 
satisfaction.  Indeed  it  is  questionable  whether,  in  the  case 
of  a  sale  of  goods  to  a  stranger,  the  fact  that  the  debtor  had 
reserved,  if  openly,  a  benefit  would  defeat  the  sale,  where  pos- 
session was  delivered.1  It  is  the  possession  retained,  rather 
than  the  benefit  to  be  derived  from  it,  that  affects  the  transac- 
tion; and  that  can  hardly  be  considered  as  serious  a  thing  as 
a  trust  or  a  reservation  out  of  property  assigned  for  the  pro- 
fessed benefit  of  creditors. 

Accordingly  there  began  to  be  indications  long  ago  of  a 
milder  view  of  this  matter  of  retaining  possession  than  that 
taken  of  trusts  and  reservations,  but  the  view  was  by  no  means 
steadily  maintained.  The  matter  was  in  an  unsettled  state  in 
England  for  a  long  time;  but  finally,  after  much  conflict  of  au- 
thority, it  became  the  established  rule  that  retaining  possession 
was  only  prima  facie  evidence  of  intent  to  defraud.3  Into  the 
same  discussion  our  courts  were  drawn,  and  similar  conflicts 
of  authority  resulted;  and  these  continuing,  divergent  rules 
of  law  have  become  established  in  different  states,  as  we  have 
seen. 

Under  the  New  York  legislation  stated  on  a  preceding  page,8 
the  facts  relating  to  possession  must,  it  seems,  be  given  to 

1  Cpmp.  Cadogan  v.  Kennett,  2  ment  and  profit,  and  there  were  still 
Cowp.  432,  in  which  however  pos-  other  indications  of  "fraud.  Among 
session  was  retained  by  the  vendor;  the  later  English  cases,  showing  that 
but  the  sale  was  upheld,  not  being  retaining  possession  makes  only  a 
made  to  a  creditor,  notwithstanding  prima  facie  case  of  fraud,  see  Martin- 
trust  and  possession.  It  is  difficult  dale  v.  Booth,  3  Barn.  &  Ad.  498; 
to  believe  that  the  result  could  Lindon  v.  Sharp,  6  Man.  &  G.  808; 
have  been  the  same  had  the  trans-  Alton  v.  Harrison,  L.  R.  4  Ch.  622 
action  been  a  preference  of  some  So  in  Ireland.  Macdona  v.  Swiney 
creditor.  8  Ir.  G.  L.  73.    In  Lindon  v.  Sharp 

3 For  the  earlier  English  cases  see  supra,   Tindal,   C.  J.   said:     'The 

Edwards  v.  Harben,  2   T.  R.  587,  modern  doctrine  is  that  it  must  be 

which    is    usually    referred    to    as  left  to  the  jury  to  say  whether  the 

deciding   that   retaining  possession  continuance  in  possession  is  fraudu- 

makes  a  conclusive  case  of  fraud;  lent  or  not.    It  is  a  strong  fact,  but 

but  in  reality  there  was  in  that  case,  not  conclusive.9 
besides  possession,  a  right  of  enjoy-        8  Ante,  p.  384. 
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the  jury  though  it  is  conceded  that  there  was  no  real  intent 
to  defraud; l  the  jury  may  still  find  the  intent  of  the  statute, 
on  the  facts  in  the  case,  and  if  there  is  nothing  but  retention 
of  possession  they  must  find  such  intent.  That  appears  to  ex- 
press the  more  general  rule,  whether  by  statute  or  at  common 
law.3  Under  the  New  York  statute  however  valid  reasons 
need  ncrt  be  given  for  the  retention  of  possession,3  while  the 
language  of  the  common  law  authorities  is  that  the  fact  should 
be  satisfactorily  explained.4 

In  some  states  it  is  difficult  to  determine  from  the  language 
of  the  judges  just  what  force  is  to  be  given  to  the  retention 
of  possession.  In  Massachusetts  for  example  does  retention 
of  possession  make  a  presumption  of  intent  to  defraud,  or 

1  Blaut  v.  Gabler,  77  N.  7.  461.  sion  in  the  general  statute  against 
3  See  cases  cited,  supra,  pp.  414-  fraudulent  conveyances.  This  win 
416.  appear  by  considering  a  case  falling 
8  The  qualifying  clause  of  the  New  within  both  statutes.  Suppose  an 
York  statute  is  worthy  of  notice,  assignment  by  an  insolvent  debtor 
It  is  the  'sale  or  assignment/  not  for  his  creditors  subject  to  an 
the  retaining  possession,  that  must  objectionable  reservation  and  also 
be  shown  to  have  been  '  made  in  retention  of  possession  of  the  prop- 
good  faith,  and  without  intent  to  erty  or  part  of  it;  could  the  '  intent 
defraud/  where  there  has  been  no  to  defraud  '  in  the  first  case  exclude 
change  of  possession;  and  the  con-  all  personal  motive,  as  it  does,  and 
struction  put  upon  this  language  is  not  exclude  personal  motive  in  the 
that,  where  the  good  faith  and  want  second? 

of  fraudulent  intent  are  shown,  it        The    qualifying     clause    in    the' 

makes  no  difference  that  no  valid  statute    concerning    the     sale     or 

reason  for  not  transferring  posses-  assignment  of  goods  appears  merely 

sion  is  shown.    Hanford  v.  Artcher,  to  require  that  the  sale  or  assignment 

4  Hill,  275,  Walworth,  Ch.  dissenting;  shall  be  real,  and  not  fictitious;  then 

Mitchell  v.  West,  55  N.  Y.  107.   This  it  is  '  in  good  faith  and  without 

might  at  first  appear  to  be  relaxing  intent  to  defraud/  and  the  fact  that 

the    very    clear    and    satisfactory  possession    is    not    transferred    is 

doctrine  of  fraud  held  by  the  New  immaterial.    A  '  real '  sale  must  be 

York  courts;  but  that  would  prob-  a  legal  sale.    It  is  then  a  question 

ably    be    an    incorrect   conclusion,  of  the  meaning  and  legal  effect  of  the 

The  claimant  must  show  that  the  facts,  not  a  question  of  the  bearing  of % 

transaction  was  in  good  faith,  and  those  facts  upon  the  motive  of  the 

without  intent  to  defraud;  but  this  vendor. 

latter  expression  must,  it  seems,  have        4See  Massachusetts  cases,  infra, 

the  same  meaning  as  the  like  expres-  p.  41 9,  note. 
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does  it  make  only  evidence  thereof?  The  difference  in  a  par- 
ticular case  may  be  telling,  a  presumption,  it  need  hardly 
be  said,  can  be  overturned  only  by  overturning  the  evidence 
upon  which  it  rests,  —  if  the  evidence  is  true,  the  presump- 
tion follows  and  must  prevail  unless  met  by  matter  ab  extra; 
ordinary  evidence  on  the  other  hand,  though  not  rejected, 
may  be  weighed  and  taken  for  what  it  is  worth.1 

The  language  of  the  Massachusetts  cases  leaves  the  matter 
in  doubt.  The  only  thing  quite  clear  is  that  retaining  pos- 
session does  not  in  that  state  make  a  case  of  fraud  as  matter 
of  law.2  After  that  we  find  the  court  saying  in  one  case  that 
possession  is  prima  facie,  i.  e.  presumptive,  evidence  of  fraud,8 
in  another  that  it  is  evidence  of  fraud,4  and  nowhere  speaking 
with  precision  upon  the  question.  Sometimes  the  language 
of  the  court  in  one  and  the  same  case  is  equivocal.  Thus  Mr. 
Justice  Wilde  has  said  that  '  the  possession  of  the  vendor 
after  the  sale  is  not  a  conclusive  badge  of  fraud.  ...  It  is 
evidence  of  fraud,  and  not  fraud  per  se.'  *  In  another  case 
the  same  learned  judge  says  that  such  a  possession  '  is  only 

1  As  Professor  Thayer  has  shown,  373,  agreement  for  support.   But  see 

in  an  invaluable  article  on  Presump-  Towne  v.  Fiske,  127  Mass.  125,  132. 

tions,  a  presumption  is  a  rule  of  'Shurtleff  v.  Willard,   19  Pick, 

law,  and  that  too  as  well  when  it  is  202;    Morton,  J.:    '  The  possession 

prima  facie  as  when  it  is  conclusive,  of  the  vendor,  whether  the  sale  be 

Harvard  Law  Rev.  November,  1889,  absolute  or  conditional,  is  only  evi- 

p.   141.     Indeed  the  former  is  as  dence  of  fraud.1     So  the  Court  in 

conclusive  and  binding  as  the  latter  Fletcher  v.  Willard,  14  Pick.  464: 

in  the  absence  of  evidence  overturn-  '  Permitting  the  chattels  to  continue 

ing  it.     Presumptions  are  no  part  in  the  possession  of  the  vendor  was 

of  the  law  of  evidence,  though  it  is  not  per  se  fraud  as  against  creditors, 

right  to  speak  of  '  presumptive  evi-  but  merely  evidence  of  fraud.'    In 

dence.'    See  the  article  cited.  Baxter  v.  Wheeler,  9  Pick.  21,  of 

3  Gould  v.  Ward,  4  Pick.   104;  possession  retained  of  land:    '  Such 

Ayer  v.  Bartlett,  6  Pick.  71 ;  Baxter  possession    may    be    evidence    of 

v.  Wheeler,  9  Pick.  21;   Fletcher  v.  fraud.'    See  also  Gould  v.  Ward,  4 

Willard,    14    Pick.    464;     Allen   v.  Pick.   104;    Brooks  v.  Powers,   15 

Wheeler,   4   Gray,    123.     See  also  Mass.  244  ('  evidence  of  the  strongest 

Ialer  v.  Foy,  66  N.  Car.  547.  kind  ');    Allen  v.  Wheeler,  4  Gray, 

8  BriggB  v.  Parkman,  2  Met.  258,  123. 

See  Slater  v.  Dudley,  18  Pick.  5  Wheeler  v.  Train,  3  Pick.  255. 
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a  badge  or  presumptive  evidence  of  fraud,  which  it  is  proper 
to  submit  to  a  jury/  as  being  explainable.1  But  on  the  whole 
the  rule  in  Massachusetts  is  believed  to  be,  that  retaining 
possession  raises  a  prima  facie  presumption  of  fraud  in  cases 
not  affected  by  statute.3 

§  5.  Retaining  Possession  of  Land. 

What  has  been  said  in  the  preceding  part  of  this  chapter 
relates  to  personal  property.  Retaining  possession  of  land 
after  it  has  been  sold  is  a  different  thing  altogether,  accord- 
ing to  the  current  of  authority.  Whether  under  a  system  of 
transfer  of  title  to  land  by  delivery  of,  and  consequently  hold- 
ing by,  the  title  deeds,  or  by  delivery  of,  and  consequently 
holding  by,  the  particular  deed  followed  by  registration  under 
registration  laws,  it  has  never  been  held  that  possession  of 
land,  whatever  significance  it  may  have,  is  the  significant 
mark  of  ownership,  as  is  possession  of  a  chattel  For  the 
purposes  of  a  possessory  action  by  {he  occupant,  possession 
indeed  makes  a  presumptive  case;  s  but  creditors  and  pur- 
chasers are  accustomed  and  are  bound  to  look  to  the  posses- 
sion of  the  title  deeds,  or  to  the  pages  of  the  registry.4 

The  possession  of  land  is  only  notice  of  some  claim  of  the 
possessor,  putting  creditors  and  purchasers  upon  inquiry  and 
not  justifying  in  itself,  apart  from  special  statute,6  a  levy  upon 

1  Briggs  v.  Parkman,  2  Met.  258.  873;    Tibbals  v.  Jacobs,   31   Com. 

2  It  is  held  in  Indiana  that  the  428,  infra,  p.  421,  note, 
presumption  arising  from  retention  *  The  statutes  of  some  states,  per- 
of  possession  is  repelled  by  proof  haps  of  most  states,  permit  a  creditor 
that  the  buyer  has  paid  the  purchase-  to  attach  property  as  that  of  the 
money  and  that  the  seller  is  solvent,  grantor,  if  the  deed  has  not  been 
Rose  v.  Colter,  76  Ind.  590.  recorded.   See  e.  g.  Tibbals  v.  Jacobs, 

8  Jones  v.  Williams,  2  Mees.  &  31  Conn.  428,  431,  Hinman,  C.  J. 

W.  326,  331,  Parke,  B.;  Lord  Advo-  That  however  is  not  because  of  the 

•cate  v.  Blantyre,  4  App.  Cas.  770,  grantor's    possession,    but    because 

791,   Lord    Blackburn;    Pollock   &  his  deed  is  not  recorded.    In  some 

Wright,  Possession,  32.  states  failure  to  record  a  deed  will 

4  Lukins  v.  Aird,  6  Wall.  78;  Ray  not  give  creditors  a  right  to  disre- 

v.  McPherson,  11  Neb.  197;  7  N.  W.  gard  it  if  it  was  not  fraudulently 
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the  land  as  even  presumptively  the  property  of  the  possessor. 
Such  is  the  clear  weight  of  authority;  *  though  in  a  few  in- 
withheld.  McDonnell  v.  Mobile  Barr,  132,  141:  'The  most  usual 
Bank,  87  Ala.  736.   See  infra,  p.  424.  mode   by   which   real   property   is 

1  Phettiplace  v.-  Sayles,  4  Mason,  enjoyed  is  by  permitting  others  to 

312,  322,  Story,  J.;  Avery  v.  Street,  occupy  it;    and  it  has  never  been 

6  Watts,  247,  249;  Ludwig  v.  High-  thought,  in  the  absence  of  actual 

ley,  5  Barr,  132;    Allentown  Bank  fraud,  that,  so  far  as  third  persons 

v.  Beck,  49  Penn.  St.  394;  Every  v.  were    concerned,     it    makes    any 

Eigerton,   7   Wend.   260;    Clute  v.  difference   whether   the   occupancy 

Newkirk,  46  N.  Y.  684;    Bank  of  be  by  virtue  of  a  demise  for  years, 

United  States  v.  Housman,  6  Paige,  or  under  an  absolute  conveyance, 

526;  Merrill  v.  Locke,  41  N.  H.  486,  coupled  with  a  secret  bona  fide  trust. 

489;  Tibbalsv.  Jacobs,  31  Conn.  428;  To  hold  otherwise  would  be  mate* 

Fuller  v.    Brewster,    53    Md.    363;  rially  to  interfere  with,  in  a  great 

Tompkins  v.  Nichols,  53  Ala.  197;  variety   of   cases,    this   species   of 

Suiter  v.  Turner,  10  Iowa,  517,  523;  equitable   estate,  which    our   laws 

Apperson  v.  Burgett,  33  .Ark.  328,  distinctly    recognise.      Our    books 

337;    Steward  v.  Thomas,  35  Mo.  furnish  numerous  instances  in  which 

202;   Cadogan  v.  Kennett,  2  Cowp.  the  possession  of  trust  property  re- 

431,  leaseholds;  Steward  v.  Lombe,  mained  in  the  trustee,  and  yet,  until 

1  Brod.  &  B.  506,  511;  Ryall  v.Rolle,  now,  it  has  never  been  claimed  that 

1  Atk.  165, 168;  s.  c.  1  Ves.  348, 360.  such  possession  subjected  the  land 

(Thomas  v.  Pierson,  2   Stew.  (N.  to  the  burden  of  his  debts.    In  the 

J.  Eq.)  487.]  See  also  Chase  v.  Hor-  case  of  personal  chattels  possession 

ton,  143  Mass.  118,  9  N.  E.  31,  that  is  said  to  be  the  only  indicium  of 

retaining     possession     cannot     be  ownership  to  a  stranger,  but  this 

treated  as  conclusive  of  fraud.   Noth-  cannot  be  said  of  hereditaments.' 

ing  of  course  is  more  common  than  Agnew,  J.  in  Allentown  Bank  t>. 

for  a  mortgagor  of  land  to  retain  Beck,  49  Penn.  St.  394,  409:    '  The 

possession ;  this  was  never  supposed  main  ground  urged  by  defendant  was 

to  indicate  fraud.     So  in  deeds  of  that   the   rule   governing   sales   of 

trust,  of  which  Coker  v.  Shropshire,  personal  property  should  apply  to 

59  Ala.  542,  is  an  example.  real  estate.     But  the  title  to  real 

In  Avery  ».  Street,  6  Watts,  247,  property  is  governed  by  the  con- 

249,  Gibson,  C.  J.  says:    '  It  is  well  veyance  as  its  chief  index,  and  not 

established  that,  when  land  is  con-  by  the  possession.' 

veyed,  want  of  correspondent  pos-  Wright,  J.  in  Suter  v.  Turner,  10 

session  is  less  evincive  of  fraud  than  Iowa,  517,  523:    'The  doctrine  of 

where  a  chattel  is  sold,  because  the  Twyne's  Case  ...  is  applicable  to 

title  to  the  former  is  evidenced  by  sales  of  chattels,  and   we  do  not 

possession  not  of  the  thing  but  of  the  understand  that  any   of   the   cases 

title  deeds,  which,  like  manual  occu-  go  so  far  as  to  apply  the  same  rule 

pation  in  the  case  of  a  chattel,  is  the  to  the  sale  of  realty.  ...  In  this 

criterion/  country,   while  possession   of  land 

Bell,  J.  in  Ludwig  v.  Highley,  5  may  be  treated  for  some  purposes 
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stances  courts  have  been  led  to  suppose  that,  where  a  man  is 
found  in  possession  of  and  exercising  acts  of  ownership  over 
land  which  he  has  granted  to  another  by  an  absolute  deed, 
there  is  presumptively  a  secret  trust  in  his  favor,  and  hence 
that  the  conveyance  is  a  badge  of  fraud,  or  is  prima  facie,  or 
presumptively,  fraudulent.1  The  case  is  one  in  which  the 
apparent  analogy  in  the  matter  of  the  sale  of  goods  has  mis- 
led. There  is  however  strong  authority  for  the  position  that 
a  secret  trust,  as  e.  g.  by  oral  contemporaneous  agreement 
in  favor  of  the  grantor  of  land  by  a  deed  absolute  on  its  face, 
and  duly  recorded,  is  a  fraud  upon  the  grantor's  creditors,2 

and  is  regarded  as  the  lowest  evi-  Aird,    6   Wall.   78;   ante,   p.    243, 

dence  of  title,  yet  the  public  look  note. 

not  to  the  possession  but  to  the  l  Neal  v.  Gregory,  19  Fla.  356,  368 
proper  records  to  obtain  proofs  of  ('  a  badge  of  fraud  ');  Smith  v.  Mo- 
title  to  such  property.  The  creditor  Donald,  25  Ga.  377  (same);  Per- 
does  this,  so  does  the  subsequent  kins  v.  Patten,  10  Ga.  241,  249 
purchaser,'  etc.  And  the  learned  (prima  facie  evidence  of  fraud;  a 
judge  accordingly  declares  that  re-  circumstance  going  to  show  a  secret 
taining  possession  of  land  sold  is  trust  for  the  grantor);  Collins  v. 
not  even  presumptive  evidence  of  Taggart,  57  Ga.  355;  Cooper  9. 
title.  Davison,  86  Ala.  367  (in  which  the 

Brickell,  C.  J.  in  Tompkins  v.  court  appears  to  have  overlooked 

Nichols,  53  Ala.  197:    'The  reten-  its  decision  in  Tompkins  v.  Nichols, 

tion  of  the  possession  of  land  by  the  supra) ;    Bank  of  United  States  v. 

vendor,  after  he  has  conveyed  the  Housman,  6  Paige,   526,  infra,  p. 

same  and  his  conveyance  has  been  424,  note;  see  also  Case  v.  Sawtelle, 

duly  recorded,  does  not  raise  even  a  11  Neb.  51,  7  N.  W.  441.    Further 

presumption  that  his  sale  was  fraudu-  see  Carter  v.  Happel,  49  Ala.  539; 

lent.'     But  see  Cooper  v.  Davison,  Zimmer  v.  Miller,  64  Md.  296,  1  Atl. 

86  Ala.  367.  858.    [Godfrey  v.  Herring,  74  Ark. 

Hinman,    C.    J.    in    Tibbals   v.  186,  85  S.  W.  232;  Tedow  t>.  Esher, 

Jacobs,  31  Conn.  428:  '  The  rule  of  56  Ind.  443;    Hilliard  v.  Phillips, 

law  in  respect  to  the  retention  of  81  N.  C.  99;   Cooper  v.  Friedman, 

personal  property  .  .  .  after  a  sale  23  Tex.    Civ.  App.  588,  57  S.  W. 

has    never    been    applied    to    real  581.     That   the  grantor   pays   no 

estate.     And  where  deeds  are  re-  rent  when  retaining  possession  is  a 

corded,  as  with  us,  no  good  reason  suspicious  circumstance.    Timms  v. 

can   be  given   for   so   stringent  a  Timms,  54  W.  Va.  414, 46  S.  E.  141.] 
rule.'     On  the   facts  in  this   case         3Lukins    v.    Aird,   6  Wall.  78; 

however  the  actual  decision  may  Plimpton  v.  Goodell,  143  Mass.  365; 

be    doubted.     Comp.     Lukins    v.  9  N.  £.  791,  ante,  p.  242. 
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but  there  is  some  authority  the  other  way  also.1  This  how- 
ever is  a  different  thing  from  mere  retaining  possession  after 
sale  of  the  land,  though  by  deed  absolute. 

A  special  example  may  be  given,  for  the  ordinary  case  of 
retaining  possession  of  land  is  too  obvious  to  require  illustra- 
tion: A,  formerly  owner  of  a  piece  of  land,  and  now  trustee 
of  the  legal  title  of  the  same  for  B,  and  in  possession,  after  a 
time  conveys  the  title  to  B,  who  does  not  have  the  same  re- 
corded at  once.  Shortly  after  making  the  conveyance  A 
makes  an  assignment  of  all  his  estate  for  the  benefit  of  creditors, 
who  accept  accordingly;  six  months  afterwards  B  has  his 
deed  recorded.  A  has  been  exercising  acts  of  ownership  over 
the  land,  all  the  time,  and  the  accepting  creditors  have  had  no 
notice  of  B's  claim  and  title.  The  land  is  not  for  these  reasons 
subject  to  their  demands,  and  did  not  pass  by  the  assignment.3 

Another  example:  Mother-in-law  and  son-in-law  live  to- 
gether upon  a  piece  of  land,  which  the  former  has  conveyed 
to  the  latter  by  deed,  and  the  deed  is  duly  recorded.  The 
possession  is  to  be  referred  to  the  legal  title;  the  appearance 
of  possession  by  the  grantor  does  not  raise  any  presumption 
that  the  conveyance  was  fraudulent.3  The  rule  in  regard  to 
mixed  or  concurrent  possession  of  chattels  therefore  has  no 
more  application  to  the  present  subject  than  has  exclusive 
possession.  Retaining  possession  after  a  lease  of  lands,  for 
term  of  years,  appears  to  be  another  example  of  the  main 
rule;  creditors  cannot,  it  seems,  treat  the  lease  as  fraudulent 
for  such  reason,4  and  take  the  tenant's  crops  as  the  property 

1Tibbalsr.  Jacobs,  31  Conn. 428.  short);    Ludwig  v.  Highley,  supra, 

See  also  chapter  18,  §  4.  at  p.  141  (where  the  court  says  that 

3  Ludwig  v.  Highley,  5  Barr,  132.  it  makes  no  difference  that  the  occu- 
8  Tompkins  v.   Nichols,   63  Ala.  pancy  is  '  by  virtue  of  a  demise  for 

197.   See  Chase  v.  Horton,  143  Mass.  years');     Cadogan   v.    Kennett,    2 

118,  9  N.  E.  31.  Cowp.  431   (Lord  Mansfield:    '  For 

4  See  Avery  v.  Street,  6  Watts,  that  [a  leasehold]  does  not  pass  by 
247,  249  (which  by  implication  delivery.'  Quaere  as  to  tenancies 
sustains  the  text,  though  the  fact  at  will?  In  Ryall  v.  Rolle,  1  Atk. 
in  regard  to  possession  falls  a  little  165,  168;  s.  c.  1  Ves.  348,  360,  it  is 


424  FRAUDULENT  CONVEYANCES.     [CHAP.  XIII. 

of  the  lessor.  Change  of  possession  has  however  been  held 
necessary  between  successive  tenants.1 

The  case  would  be  different  however  if  the  creditors  were 
induced  to  give  the  credit  on  the  faith  of  the  ownership  of  the 
possessor,  where  the  real  owner  has  neglected  to  put  his  deed 
on  record.  It  is  enough  to  bar  the  claim  of  the  owner  that 
his  neglect  or  (to  avoid  any  possible  misunderstanding)  his 
omission  has  contributed  to  the  deception  of  the  creditor;  as 
e.  g.  where  the  creditor  has  loaned  money  to  the  person  in 
possession,  or  acquired  a  lien  upon  the  land,  on  the  faith  of 
his  ownership  of  the  particular  piece  of  property.*  This  how- 
ever is  a  case  of  '  holding  out.' s    And  again  as  possession  of 

said  that  the  possession  of  land  differs  Vera.  261 .  In  some  states  the  with- 
from  possession  of  goods,  '  for  a  holding  must,  it  seems,  for  some  pur- 
man  may  be  in  possession  of  lands  poses  be  more  than  negligent.  Mc- 
as  a  tenant  at  will,  as  a  mortgagor  is  Donnell  v.  Mobile  Bank,  87  Ala.  736. 
to  the  mortgagee  before  the  con-  But  that  should  not  be  true  in 
dition  broken.'  respect  of  a  creditor  who  has  been 

1  Bents  v.  Rockey,  69  Penn.  St.  71 .  deceived  by  the  appearances.   Hoog- 

See  also  Richardson  v.  Coddington,  land  v.  Wilson,  15  Neb.  320.   Clearly 

49  Mich.  1.    And  so  it  has  been  held  it  is  not  necessary,  in  order  to  defeat 

of  change  of  ownership  of  the  re-  a  mortgagee,  that  the  withholding 

version.    Loughridge  v.  Bowland,  52  of  the  mortgage  from  record,  though 

Miss.  546.     But  these  matters  de-  purposed,  was  with  purpose  to  aid 

serve  further  consideration  by  the  the   mortgagor   in   committing   an 

courts.  intentional  fraud.    Sanger  v.  Guen- 

3  Bank  of  United  States  v.  Hous-  ther,  and  Standard  Paper  Co.  v. 
man,  6  Paige,  526;  Blackman  v.  Guenther,  supra.  Further  see  First- 
Preston,  123  111.  381, 15  N.  E.  42;  National  Bank  v.  Jaffray,  41  Kana. 
Sanger  v.  Guenther,  73  Wis.  354,  41  694,  21  Pac.  242,  that  withholding 
N.  W.  436;  Standard  Paper  Co.  v.  a  deed  from  record  is  not,  of  itself, 
Guenther,  67  Wis.  101,  30  N.  W.  evidence  of  fraud;  Klein  v.  Richard- 
298;  Evans  v.  Laughton,  69  Wis.  son,  64  Miss.  41,  8  So.  204.  [See 
138,  33  N.  W.  573;  Seals  v.  Pheif-  also  Clark  v.  Lewis,  215  Mo.  173, 
fer,  77  Ala.  278;  Seals  v.  Rob-  114  S.  W.  604.] 
inson,  75  Ala.  363;  Coates  v.  Ger-  8See  ante,  p  379;  Bigelow,  Es- 
lach,  44  Penn.  St.  43;  Hilliard  v.  toppel,  560,  564,  5th  ed.;  Ray  t>. 
Cagle,  46  Miss.  309.  See  Blen-  McPherson,  11  Neb.  197,  7  N.  W. 
nerhassett  v.  Sherman,  105  U.  S.  873.  [See  further  Snouffer  v.  Kinley, 
100;  Hildreth  v.  Sands,  2  Johns.  96  la.  102,  64  N.  W.  770;  State  v. 
Ch.  35;  Gill  v.  Griffith,  2  Md.  O'Neill,  157  Mo.  67,  52  S.  W.  240; 
Ch.   270;    Hungerford  v.   Earle,   2  Frederick  v.  Shorey,  4  Wash.  75,  29 
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land  is  some  indication  —  it  is  called  the  lowest l  —  of  owner- 
ship in  the  absence  of  registration  of  title  of  the  real  owner, 
it  may  be  added  to  other  facts,  if  there  be  any,  which  all  to- 
gether may  be  evidence  of  intent  to  defraud;  *  with  e.  g.  an 
agreement  by  the  grantee  for  the  support  of  the  grantor, 
whose  whole  estate  has  been  conveyed,  there  may  be  a  con- 
clusive case  of  fraud.3  Alone  however  retaining  possession  of 
land  should  have  no  legal  significance. 

Pac.   766;    Kickbusch  v.   Corwith,  Ga.  355;  Avery  v.  Street,  6  Watts, 

106  Wis.  634,  85  N.  W.  148.]  247,249.   See  also  Fuller  v.  Brewster, 

1  Wright,  J.  in  Suiter  v.  Turner,  53  Md.  358,  363;  Tyron  v.  Flournoy, 

10  Iowa,  517,  523,  quoted  supra,  p.  80  Ala.  321;   Oriental  Bank  v.  Has- 

363,  note.  kins,  3  Met.  332,  337. 

'Apperson  v.  Burgett,  33  Ark.  8See  chapter  18,  §  4;   Smith  v. 

328,  337;    Steward  v.  Thomas,  35  Conkwright,  28  Minn.  23,  8  N.  W. 

Mo.  202;    Merrill  v.  Locke,  41   N.  876;  ante,  chap.  9. 
H.  486,  489;  Collins  v.  Taggart,  57 

Editor's  Note.  Similar  in  principle  to  sales  of  goods  with  retention 
of  possession  by  the  vendor,  are  conditional  sales,  with  delivery  to  the 
vendee.  In  the  absence  of  statute,  retention  of  title  by  the  vendor  in 
such  a  case  is  valid  against  third  parties,  provided  there  was  no  fraudu- 
lent intent.  Marvin  Safe  Co.  v.  Norton,  48  N.  J.  Law  410,  7  Atl.  418; 
Case  Co.  v.  Garven,  45  O.  St.  289,  298,  13  N.  E.  493;  Russell  v.  Harkness, 
4  Ut.  197,  7  Pac.  865;  aff.  118  U.  S.  663;  Shoshonets  v.  Campbell,  7  Ut.  46, 
24  Pac.  672;  McComb  v.  Donald,  82  Va.  903,  5  S.  E.  558;  Bunce  v.  Mo- 
Mahon,  6  Wy.  24,  42  Pac.  23.  Contra  in  Pennsylvania.  Brunswick  & 
Balke  Co.  v.  Hoover,  95  Pa.  St.  508.  Statutes,  for  the  most  part  of  com- 
paratively recent  date,  have  been  enacted  in  a  large  number  of  states, 
requiring  the  registration  of  such  sales,  for  the  protection  of  innocent  pur- 
chasers or  creditors,  or  both.  See  Alabama,  Code  (1907)  sec.  3394;  Con- 
necticut, Gen.  Stats.  (1902)  sec.  4864;  Nat.  Cash  Register  Co.  v.  Woodbury, 
70  Conn.  321,  39  Atl.  168;  Camp  v.  Thatcher  Co.,  75  Conn.  165,  52  Atl.  953; 
Georgia,  Code,  sec.  2776;  Iowa,  Code,  sec.  2905;  Nat.  Cash  Reg.  Co.  v. 
Broeksmit,  103  la.  271,  72  N.  W.  526;  Thomson  v.  Smith,  111  la.  718,  83 
N.  W.  789;  Rock  Island  Co.  v.  Maynard  Bank,  123  la.  640,  99  N.  W.  298; 
Kansas,  Gen.  Stats.  (1905)  sec.  4523;  Otto  v.  Hare,  64  Kan.  78,  67  Pac. 
444;  Maine,  Rev.  Stats.  (1903),  c.  113,  sec.  5;  Nichols  v.  Ruggles,  76  Me. 
25;  Field  v.  Gellerson,  80  Me.  270,  14  Atl.  70;  Cunningham  v.  Trevitt,  82 
Me.  145,  19  Atl.  110;  Minnesota,  Rev.  Laws  (1905),  sec.  3476;  Missouri, 
Ann.  Stats.  (1906),  sec.  3412;  Straus  v.  Rothan,  102  Mo.  261,  14  S.  W. 
940;  Brinkman  Co.  v.  Central  Bank,  116  Mo.  558,  22  S.  W.  813;  Nebraska, 
Comp.  Stat.  c.  32,  sec.  26;  77  Neb.  172, 108  N.  W.  1065;  New  Hampshire, 
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Pub.  Stats.  (1901),  c.  140,  sees.  23-26;  Fife  v.  Ford,  67  N.  H.  639, 41  Atl- 
1051;  Cutting  v.  Whittemore,  72  N.  H.  107, 64  Atl.  1098;  New  Jersey,  Pub- 
Laws  (1898),  p.  699,  sec.  71  (found  in  full  in  Enowles  v.  Vacher,  57  N.  J- 
Law,  490, 31  Atl.  306) ;  New  York,  Cons.  Laws,  c.  45  (Pers.  Prop.  Law),  Art- 
IV;  Iden  v.  Sommers,  46  State  Rep.  240,  18  N.  Y.  Supp.  189,  779;  Fen- 
nikoh  v.  Gunn,  59  App.  Div.  132,  69  N.  Y.  Supp.  12;  Nichols  v.  Potts,  35 
Misc.  273,  71  N.  Y.  Supp.  765;  North  Carolina,  Rev.  of  1905,  sec.  983; 
Blalock  v.  Strain,  122  N.  C.  283,  29  S.  E.  408;  North  Dakota,  Code  (1905), 
sec.  6181;  Thompson  v.  Armstrong,  11  N.  D.  1198,  91  N.  W.  39;  Waro- 
ken  v.  Langdon  Co.,  8  N.  D.  243,  77  N.  W.  1000;  Ohio,  Stats.,  sec.  4155- 
2;  Weil  v.  State,  46  O.  St.  450,  21  N.  E.  643;  Oklahoma,  Code,  sec.  4179; 
Tennessee,  Laws  1899,  c.  15;  Texas,  Rev.  Stats.  (1905),  sec.  3327;  Vir- 
ginia, Code,  sec.  2462;  Hash  v.  Lore,  88  Va.  716, 14  S.  E.  365;  Washing- 
ton, Laws,  1903,  p.  6;  Springer  v.  Ayer,  50  Wash.  642,  97  Pac.  774;  West 
Virginia,  Code,  sec.  3101;  Troy  Co.  v.  Hutton,  53  W.  Va.  154,  44  S.  E.  135; 
Huffard  v.  Akers,  52  W.  Va.  21,  44  S.  E.  124;  Wisconsin,  Stats.  (1898), 
sec.  2317;  Williams  v.  Porter,  41  Wis.  422;  Bunn  v.  Valley  Lumber  Co., 
51  Wis.  376,  8  N.  W.  232;  Lillie  v.  Dunbar,  62  Wis.  198,  22  N.  W.  467; 
W.  W.  Kimball  Co.  v.  Mellon,  80  Wis.  133,  48  N.  W.  1100;  Wadleigh  v. 
Buckingham,  80  Wis.  230,  49  N.  W.  745;  Wyoming,  Rev.  Stats.  (1899), 
sec.  2837;  Grand  Rapids  Furniture  Co.  v.  Grand  Hotel  Co.,  11  Wy.  128, 
70  Pac.  838,  72  Pac.  837.  The  Georgia  statute  may  serve  as  a  typical 
example  of  such  legislation.    It  is  as  follows: 

'  Sec.  2776.  Whenever  personal  property  is  sold  and  delivered  with  the 
condition  affixed  to  the  sale  that  the  title  thereto  is  to  remain  in  the  vendor 
of  such  personal  property  until  the  purchase  price  thereof  shall  have  been 
paid,  every  such  conditional  sale,  for  the  reservation  of  title  to  be  valid 
as  against  third  parties,  shall  be  evidenced  in  writing  and  not  otherwise. 

1  Sec.  2777.  Conditional  bills  of  Bale  must  be  recorded  within  thirty 
days  from  their  date,  and  in  other  respects  shall  be  governed  by  the  laws 
relating  to  registration  of  mortgages.'  i 

Most  of  the  statutes  are  broad  enough  to  cover  both  creditors  and 
purchasers.  In  Connecticut,  the  proviso, '  except  as  against  the  vendor  and 
vendee  and  their  personal  representatives/  has  been  narrowly  construed 
not  to  protect  a  subsequent  bona  fide  purchaser.  Lee  Brothers  v.  Cram, 
63  Conn.  433,  28  Atl.  540.  In  Iowa  it  is  held  that  an  unrecorded  mortgage 
takes  precedence  of  the  condition  of  an  unrecorded  conditional  sale. 
Union  Bank  v.  Creamery  Co.,  105  la.  136,  74  N.  W.  921.  The  New  York 
statute  does  not  protect  creditors.  Prentiss  Co.  v.  Schirmer,  136  N.  Y. 
305,  32  N.  E.  849.  A  mere  trespasser  is  not  protected  under  a  statute  pro- 
viding that  such  condition  shall  be  valid  only  '  as  to  the  parties  thereto.' 
Kimball  v.  Post,  44  Wis.  471 .  In  North  Carolina,  it  is  held  that  registration 
after  the  death  of  the  vendee  makes  the  condition  valid  as  against  his 
widow's  allowance.  Hinkle  v.  Greene,  125  N.  C.  489,  34  S.  E.  554.  The 
statute  in  New  Jersey  does  not  protect  creditors  without  judgment,  and  it 
is  sufficient  if  registration  takes  place  before  the  complaining  creditor 
has  reduced  his  claim  to  judgment.    Gen.  Electric  Co.  v.  Transit  Equip- 
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meat  Co.,  57  N.  J.  Eq.  460,  42  Atl.  101.  In  Missouri,  existing  and  subse- 
quent creditors  with  or  without  notice  axe  within  the  scope  of  the  statute. 
Defiance  Machine  Works  v.  Trisler,  21  Mo.  App.  69;  Parlin  Orendorf  Co.  v. 
Hurd,  78  Mo.  App.  279;  Oyler  v.  Renfro,  86  Mo.  App.  321.  Except  for 
the  Connecticut  case  above  cited,  there  appears  to  be  no  authority  for  the 
exclusion  of  purchasers  from  the  benefit  of  the  statute.  But  in  a  case 
under  the  Missouri  statute  it  was  held  that  the  condition  of  an  unrecorded 
sale  waa  good  against  one  taking  the  property  from  the  vendee  in  payment 
of  a  pre-existing  debt.  Western  L.  &  C.  Co.  v.  Plumb,  27  Fed.  598.  See 
also  Racine-Sattley  Co.  v.  Meinen,  79  Neb.  33, 114  N.  W.  602  (mortgagee). 
But  held  otherwise  in  New  Jersey.  Knowles  Works  v.  Vacher,  57 
N.  J.  Law  490,  31  Atl.  306.  The  Minnesota  statute  has  been  held  not  to 
apply  to  creditors  with  actual  notice  at  the  time  of  making  their  attach- 
ment. Dyer  v.  Thorstad,  35  Minn.  534,  29  N.  W.  345.  The  same  is  true  in 
New  Hampshire.  Batchelder  v.  Sanborn,  66  N.  H.  192,  22  Atl.  535.  In 
Missouri,  as  above  seen,  notice  does  not  bar  the  rights  of  creditors.  In 
North  Carolina,  registration  is  regarded  as  an  absolute  requirement,  and 
notice  is  not  material.  Blalock  v.  Strain,  122  N.  C.  283,  29  S.  E.  406. 
See  further  on  notice,  Perkins  v.  Best,  94  Wis.  168,  68  N.  W.  762. 

Under  such  statutes,  a  receiver  of  the  vendee  takes  free  from  the  con- 
ditions of  an  unrecorded  bill  of  sale.  In  re  Wilcox  A  Howe  Co.,  70  Conn. 
220,  39  Atl.  163.  So  also  a  trustee  in  bankruptcy.  In  re  Legg,  96  Fed. 
327;  Chesapeake  Co.  v.  Seldner,  122  Fed.  593;  In  re  Tweed,  131  Fed.  35; 
In  re  Smith,  132  Fed.  301;  McFarlan  Carriage  Co.  v.  Wells,  99  Mo.  App. 
641,  74  S.  W.  879.  Contra  under  the  Nebraska  Statute.  In  re  Great  West- 
ern Mfg.  Co.,  152  Fed.  123.  An  assignee  under  a  statutory  assignment 
had  the  same  protection.  Thomas  Co.  v.  Foote,  46  Minn.  240,  48  N.  W. 
1019;  Thomas  Co.  v.  Drew,  69  Minn.  69,  71  N.  W.  921;  Favorite  Carriage 
Co.  v.  Walsh,  71  Minn.  292,  74  N.  W.  137;  Sheldon  Co.  v.  Mayers,  81  Wis. 
627,  51  N.  W.  1082.  Not  so  under  the  narrower  New  Hampshire  statute. 
Adams  v.  Lee,  64  N.  H.  421,  13  Atl.  786.  But  it  has  been  held  that  such 
assignee  could  not  claim  goods  free  of  condition,  when  the  bill  of  sale 
was  recorded  before  the  assignment,  though  not  until  creditors  had  ac- 
quired claims  under  which  they  might  have  attached  the  goods  as  the 
absolute  property  of  the  vendee.  Clark  v.  Richards  Co.,  68  Minn.  282, 
71  N.  W.  389.  An  assignee  under  a  voluntary  assignment  takes  subject 
to  the  rights  of  the  vendor,  in  case  of  an  unrecorded  conditional  sale. 
In  re  Wise,  121  la.  359,  90  N.  W.  872;  Rowell  v.  Lewis,  95  Me.  83,  49 
Atl.  423;  Peet  v.  Spencer,  90  Mo.  384,  2  S.  W.  434.  But  it  was  held  in  Vir- 
ginia that  the  trustee  in  a  deed  to  secure  creditors  was  within  the  protection 
of  the  statute.  Arbuckle  v.  Gates,  95  Va.  802,  30  S.  E.  496.  There  is 
nothing  in  recording  a  conditional  bill  of  sale  that  resembles  establishing 
a  preference,  and  it  is  no  objection  to  the  enforcement  of  the  condition 
against  creditors  that  the  bill  was  not  recorded  until  within  four  months 
of  the  vendee's  bankruptcy.  Bradley  v.  Benson,  93  Minn.  91,  100  N.  W. 
678. 

Some  of  the  statutes  specify  the  nature  of  the  instrument  by  which 
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such  a  sale  must  be  evidenced,  and  the  parties  who  must  sign  the  instru- 
ment. See  Onyx  Soda  Fountain  Co.  v.  L'Engle,  63  Fla.  314,  43  So.  771; 
National  Cash  Register  Co.  v.  Schwab,  11  la.  605,  82  N.  W.  1011;  Churchill 
v.  Demeritt,  71  N.  H.  110,  51  Atl.  254;  Gen.  Electric  Co.  v.  Transit  Co., 
57  N.  J.  Eq.  400,  42  AtL  101;  W.  W.  Kimball  Co.  v.  Mellon,  80  Wis.  133, 
144,  48  N.  W.  1100;  Kellogg  v.  Costello,  93  Wis.  232,  67  N.  W.  24.  It  is 
not  apparent  how  a  parol  condition  can  be  made  valid  under  a  statute 
requiring  registration,  even  where  it  is  not  prescribed  that  the  instrument 
shall  be  in  writing.  It  is  clear  that  such  a  sale  is  subject  to  the  statute. 
Nat.  Cash  Register  Co.  v.  Broeksint,  103  la.  271,  72  N.  W.  526.  In 
Minnesota,  the  statute  provides  for  the  filing  of  a  memorandum  of  such 
sale.  It  does  not  appear  what  are  the  legal  requirements  for  such  a 
memorandum.  Where  no  particular  requirements  for  the  instrument  are 
prescribed  by  statutes,  the  courts  are  liberal  in  upholding  a  recorded  bill  of 
sale.  Brandon  Printing  Co.  v.  Bostick,  126  Ala.  247,  28  So.  705;  Nat. 
Cash  Register  Co.  v.  Lesko,  77  Conn.  276,  58  Atl.  967;  Wittler-Corbin  Co. 
v.  Martin,  47  Wash.  123,  91  Pac.  629.  See  further  Hatfield  v.  Haubert, 
51  W.  Va.  190,  41  S.  E.  144.  Filing  a  copy  not  signed  as  prescribed  by 
statute  is  not  constructive  notice.    W.  W.  Kimball  Co.  v.  Mellon,  supra. 

There  is  not  entire  uniformity  either  in  the  statutes  or  in  their  inter- 
pretation, regarding  the  nature  of  the  transaction  which  requires  a  record 
for  its  validity.  In  Connecticut  and  New  Jersey,  a  lease,  with  a  provision 
for  the  application  of  the  rental  to  the  purchase  of  the  goods,  has  been 
held  not  necessarily  to  require  record.  Baker  v.  Lewis,  79  Conn.  342,  65 
AtL  143;  Singer  Mfg.  Co.  v.  Wolff,  70  N.  J.  Law  127,  56  Atl.  147.  Under 
the  original  Maine  statute,  it  was  held  that  such  leases  were  not  included, 
when  there  was  no  obligation  incurred  by  the  lessee  to  purchase  the  goods. 
Hopkins  t?.  Maxwell,  91  Me.  248,  39  Atl.  573;  Campbell  v.  Atherton,  92 
Me.  66,  42  Atl.  232  (but  included  in  Stat.  1895,  c.  32).  Some  of  the 
statutes  specifically  include  bailments  (see  Ala.  Code,  sec.  3394),  and  else- 
where the  use  of  the  terms  '  lease  '  or  '  hiring  '  is  not  allowed  to  disguise 
an  actual  conditional  sale.  Hays  v.  Jordan,  85  Ga.  743,  11  S.  E.  833; 
Cottrell  v.  Bank,  89  Ga.  50, 15  S.  E.  944;  (Jerrish  v.  Clark,  64  N.  H.  492, 13 
Atl.  870;  Wilcox  v.  Cherry,  123  N.  C.  79,  31  S.  E.  369  (ovemiling  Foreman 
v.  Drake,  98  N.  C.  31 1, 3  S.  E.  842) ;  Baldwin  v.  Van  Wagener,  33  W.  Va.  293, 
10  S.  E.  716.  See  also  Coors  v.  Reagan,  44  Colo.  129;  Campbell  Co.  v. 
Oltrogge,  2  How.  Pr.  319, 13  Daly  247  (N.  Y.);  Kimball  v.  Post,  44  Wis. 
471.  On  the  other  hand,  it  has  been  held  that  an  option  to  buy  does 
not  convert  a  bailment  or  lease  into  a  conditional  sale.  Lambert  Co.  v. 
Carmody,  79  Conn.  419,  65  Atl.  141.     See  also  Baker  v.  Lewis,  supra. 

A  consignment  to  a  selling  agent  does  not  come  under  the  statute,  even 
if  the  language  used  with  regard  to  the  retention  of  ownership  by  the 
vendor  may  be  similar  to  that  used  in  a  conditional  sale.  Harris  v.  Coe, 
71  Conn.  157,  41  Atl.  552;  Thomas  v.  Parsons,  87  Me.  202,  32  Atl.  876; 
Ferd  Heim  Brewing  Co.  v.  Linck,  51  Mo.  App.  478  (see  also  Patchin  v. 
Biggerstaff,  25  Mo.  App.  434);  Lance  v.  Butler,  135  N.  C.  419, 47  S.  E.  488. 
But  a  contract  in  the  form  of  a  consignment  may  amount  to  a  conditional 
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sale.  Babeock  Co.  v.  Willis,  75  Minn.  147,  77  N.  W.  191;  Rawson  Co.  v. 
Richards,  69  Wis.  643,  36  N.  W,  40;  Thomas  v.  Richards,  69  Wis.  671, 
35  N.  W.  42  (cf.  Williams  Co.  v.  Raynor,  38  Wis.  119);  Mountain  Co.  v. 
Jones,  96  Wis.  619,  72  N.  W.  44.  The  Georgia  statute  above  cited  is 
clearly  limited  in  its  application  to  sales  under  which  the  vendor  retains  title 
until  the  purchase  price  has  been  paid.  Other  statutes  are  more  inclusive. 
In  a  Minnesota  case,  an  unrecorded  exchange  of  horses  had  been  made 
on  the  condition  that  if  one  of  the  horses  proved  to  have  the  glanders,  the 
exchange  should  be  rescinded.  The  horse  proved  to  be  thus  diseased, 
but  it  was  held  that  the  transaction  could  not  be  rescinded  as  against  a 
third  party  who  had  acquired  a  claim  to  the  sound  horse.  Kinney  v.  Cay,  39 
Minn.  210,  39  N.  W.  140.  The  Iowa  statute  has  been  held  to  apply  only 
to  sales  upon  condition  to  be  performed  by  the  vendee.  Davis  Co.  v.  Mo- 
Hugh,  115  la.  415,  88  N.  W.  948.  A  dissolution  of  partnership  in  which 
one  of  the  partners  was  to  retain  the  stock  of  merchandise,  with  joint 
ownership  in  the  former  partner  until  the  agreed  price  had  been  paid, 
was  held  in  Missouri  to  fall  within  the  statute.  Redenbaugh  v.  Kelton,  130 
Mo.  558,  32  S.  W.  67. 

Such  statutes  would  seem  not,  properly  to  include  sales  of  standing 
timber  with  condition  that  title  shall  not  pass  until  the  lien  for  stumpage 
is  satisfied.  Crosby  v.  Redman,  70  Me.  56;  Wing  v.  Thompson,  78  Wis. 
256,  47  N.  W.  606.  Contra,  Thomas  Co.  v.  Foote,  46  Minn.  240,  48  N.  W. 
1019.  See  further  in  general  on  what  constitutes  a  conditional  sale,  Chicago 
Organ  Co.  v.  Oambert,  78  O.  St.  149,  84  N.  E.  788;  Webber  v.  Conklin,  20 
S.  D.  52,  104  N.  W.  675;  McElwain  v.  Hardesty,  169  Fed.  31. 

If  personal  property  is  sold  in  one  state,  but  delivered  in  another, 
the  registration  laws  of  the  latter  state  prevail.  Cunningham  v.  Cureton, 
96  Ga.  489,  23  S.  E.  420;  Holt  v.  Knowlton,  86  Me.  456,  29  Atl.  1113; 
Emerson  Co.  v.  Porter,  97  Me.  360,  54  Atl.  849;  Knowles  Works  v.  Vacher, 
57  N.  J.  Law,  491, 31  Atl.  306.  So  also  if  the  property  is  delivered  on  board 
train  for  shipment  to  a  state  having  such  a  statute.  Beggs  v.  Bartels,  73 
Conn.  132,  46  Atl.  874.  The  converse  of  this  proposition  is  equally  sound, 
that  if  a  sale  is  made  in  a  state  having  such  laws  for  shipment  to  a  state 
where  third  parties  are  not  protected,  the  condition  is  valid  in  the  latter 
state.    Marvin  Co.  v.  Norton,  48  N.  J.  Law  410,  7  Atl.  418. 

By  the  better  rule,  property  conditionally  sold  and  delivered  in  one  state, 
and  subsequently  removed  to  another  state  is  not  subject  to  the  registra- 
tion statutes  of  the  latter  state.  Drew  v.  Smith,  59  Me.  393;  Cleveland 
Machine  Works  v.  Lang,  67  N.  H.  348,  31  Atl.  20;  Cooper  v.  Phila.  Worsted 
Co.,  68  N.  J.  Eq.  622,  60  Atl.  352  (reversing  57  Atl.  733);  Mention  v. 
Moors,  76  Wis.  508,  55  N.  W.  95  (Mershon  v.  Wheeler);  Studebaker  Co.  v. 
Marr,  14  Wyo.  68, 82  Pac.  2.  (See  Warnken  v.  Langdon  Co.,  8  N.  D.  243, 77 
N.  W.  1000,  that  at  least  a  conditional  sale  properly  recorded  where  made 
protects  the  vendor  when  the  goods  are  removed  to  another  state  having 
similar  laws.)  Contra,  Jones  v.  Molster,  11  C.  C.  (Ohio)  432,  5  O.  D.  250. 
See  generally  on  this  subject,  Hirsch  v.  Leatherbee  Co.,  69  N.  J.  Law  509, 
521,  55  Atl.  645.    If  a  new  contract  is  made  on  the  removal  to  another 
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state,  it  must  be  recorded  in  the  latter  state,  though  the  original  contract 
might  have  been  valid  without  record.  Nat.  Cash  Reg.  Co.  v.  Paulson,  16 
Ok.  204,  83  Pac.  793. 

Sometimes  a  question  arises  as  to  the  nature  of  the  delivery  contem- 
plated by  the  statute.  When  the  contract  does  not  provide  for  delivery 
before  payment,  a  delivery  by  an  agent  for  the  purpose  of  testing  does  not 
bring  the  case  within  the  statute.  Gaar  v.  Nichols,  115  la.  223,  88  N.  W. 
382.  So  of  any  unauthorized  taking  possession  by  the  vendee.  Owen  v. 
Long,  97  Wis.  78,  72  N.  W.  361.  As  to  sale  of  a  structure,  capable  of  being 
made  a  fixture,  by  the  owner  of  realty  to  a  tenant  occupying  it,  see 
Webster  Co.  v.  Keystone  Co.,  51  W.  Va.  645,  42  S.  £.  632.  It  was  held  in 
this  case  that  there  was  no  delivery  of  possession  within  the  Code. 
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CHAPTEE  XIV. 

INTENT  TO  DEFRAUD  CONTINUED :  CREDITORS'  RIGHTS. 

One  thing  must  be  steadily  kept  in  mind  in  the  examina- 
tion of  the  meaning  of  '  intent  to  hinder,  delay,  or  defraud ; ' 
to  wit,  as  has  been  repeatedly  observed  in  the  preceding  chap- 
ters, that,  in  the  administration  of  the  laws  touching  convey- 
ances in  fraud  of  creditors,  the  rights  of  creditors  and  debtors 
respectively  have  often  been  materially  affected,  and,  where 
affected  at  all,  to  the  disadvantage  of  creditors.  In  a  word 
the  rights  of  creditors,  as  created  either  by  the  obligation  it- 
self or  by  the  manner  in  which  the  law  would  naturally  re- 
dress a  failure  to  perform  or  comply  with  the  same,  —  that 
is,  the  natural  rights  of  creditors,  —  have  in  many  states  been 
seriously  abridged  in  dealing  with  dispositions,  by  debtors, 
of  their  property.  This  of  itself  is  a  matter  deserving  some 
separate  remark. 

It  would  no  doubt  be  vain  to  look  for  harmony  in  regard 
to  the  laws  touching  creditors'  rights  in  a  country  composed 
of  upwards  of  forty  independent  states,  each  of  sovereign 
power  in  such  matters ;  the  statutes  themselves  vary,  and  are 
likely  to  vary  so  long  as  our  system  of  federative  government 
endures.  This  is  a  conflict  of  laws,  rather  than  of  authori- 
ties ;  and  were  it  not  for  the  fact  of  a  common  origin  of  the 
law,  and  of  a  general  and  persistent  homogeneity  in  the  whole 
body  of  the  people,  the  laws  would  conflict  much  more  than 
they  do. 

In  regard  to  the  subject  under  consideration  in  these  pages 
it  is  however  a  noticeable  fact,  though  easily  explained,  that 
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legislation  has  been  more  satisfactory  than  judicial  declara- 
tion ;  the  statutes  of  the  states  have  everywhere  followed  the 
spirit  and  often  the  very  model  of  the  common  prototype, 
presenting  on  the  whole  a  body  of  harmonious  law.  The  dif- 
ferences in  regard  to  the  extent  of  creditors'  rights  in  the  dif- 
ferent states  are  indeed  due  in  part  to  legislation,  but  they  are 
due  mainly  to  the  decisions  of  the  courts ;  to  which  a  larger 
and  more  difficult  undertaking  was  committed.  This  differ- 
ence in  the  adjudication  of  rights  may  well  be  considered  un- 
fortunate. And  then,  added  to  this,  the  decisions  affecting 
creditors'  rights,  in  the  same  state,  have  not  always  been  ren- 
dered upon  any  general  theory  of  rights  such  as  would  create 
symmetry ;  and  the  consequence  is  that  in  some  of  the  states 
creditors'  rights  in  regard  to  fraudulent  conveyances  vary 
greatly  from  one  branch  of  the  subject  to  another,  in  one 
branch  being  fully  maintained,  in  another  being  much  relaxed. 
One  or  two  instances  deseive  comment. 

The  court  of  New  Hampshire  took  the  lead  in  repudiating 
mortgages  with  power  of  sale  by  the  mortgagor  for  his  own 
benefit,  as  showing  a  trust  obnoxious  to  the  common  law; 
the  court  itself  could  declare  that  creditors9  rights  had  been 
invaded ;  fraud  was  established  as  matter  of  law.  Thus 
creditors'  rights  were  fully  upheld.  But  when  it  came  to 
cases  of  assignments  for  creditors,  debtors  were  allowed  to 
enlarge  their  rights,  and  to  insert  a  provision  requiring  all 
creditors,  who  would  share  in  the  benefits  offered,  to  release 
the  assignor,  whether  the  estate  turned  over  was  enough  to 
pay  the  debts  in  full  or  not ;  generally  of  course  it  was  not 
enough.  This  was  as  obvious  an  attempt  against  the  rights 
of  creditors  (where  those  rights  had  not  already  been  cut 
down  by  law),  as  was  the  other;  it  differed  from  the  other 
only  in  that  future  property  was  reserved  instead  of  present, 
and  it  was  reserved  absolutely.1 

1  Haven  v.  Richardson,  5  N.  H.  113.  This  was  soon  afterwards  cnanged  by 
statute.    Hard  v.  Silsby,  10  N.  BL  108. 
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The  converse  of  this  seeming  inconsistency  is  also  to  be 
found  in  some  states.  Thus  in  Maine1  and  in  Michigan,2 
where  creditors'  rights  have,  as  in  Massachusetts,  been  much 
cut  down  in  regard  to  mortgages  with  power  of  sale  and  en- 
joyment by  the  mortgagor,  the  rights  of  creditors  have  been 
maintained  in  the  matter  of  assignments  with  provisions  re- 
quiring a  release.8  But  that  is  only  saying  that,  because  the 
courts  have  cut  down  the  rights  of  creditors  in  one  particular, 
they  are  not  bound  to  cut  them  down  in  another.  Assuming 
however  that  creditors'  rights  have  not  been  abridged  in 
either  particular,  it  is  believed  that  each  act  would  alike  trans- 
gress those  rights  and  thus  establish  the  intent  of  the  statute ; 
that  is,  the  provision  in  favor  of  the  mortgagor  would  avoid 
the  mortgage  in  any  sound  administration  of  the  law  of  fraud, 
just  as  would  the  provision  for  a  release. 

Such  inconsistencies,  if  they  really  are  inconsistencies,  are 
the  result  of  different  views  of  public  policy  touching  different 
acts,  or  rather  touching  the  extent  to  which  rights  should  go. 
The  court  of  New  Hampshire  determines  that  creditors'  rights 
should  not  be  abridged  in*  regard  to  '  trusts '  created  by  their 
debtors;  at  the  same  time  the  court  determines  that  those 
rights  may  well  be  abridged  in  regard  to  provisions  for  re- 
lease in  assignments ;  the  legislature  takes  a  contrary  view 
of  the  latter  question,  and  fixes  the  law  accordingly. 

Can  anything  be  done,  or  is  it  desirable  that  anything 
should  be  done,  to  change  this,  or  to  prevent  its  repetition 
elsewhere  ?  The  question  is  not  easily  answered.  A  sound 
public  policy  should  always  be  the  aim  in  making  or  in  declar- 
ing law;  and  such  policy  may  dictate  that  creditors'  rights 
should  be  broad  in  one  particular,  narrower  in  another.  All 
that  can  justly  be  said  in  the  nature  of  criticism  appears  to  be 

1  Googins  9.  Gilmore,  47  Maine,  9,  s  Wheeler  v.  Evans,  26  Maine,  133  ; 
ante,  p.  281.  Hubbard  v.   McNaughton,   43   Mich. 

*  Oliver  v.  Eaton,  7  Mich.  108  ;  Gay    220. 
«.  Bidwell,  ib.  619  ;  ante,  pp.  282,  283. 
vol.  il  —  24 
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this :  Until  the  law  is  otherwise  established,  creditors'  rights 
are,  it  is  believed,  presumptively  broad  enough  to  make  fraud- 
ulent every  attempt  of  the  debtor  to  prevent  an  immediate 
resort  to  his  property,  except  where  that  attempt  consists 
only  in  some  act  done  in  the  ordinary  course  of  business  or 
in  some  act  otherwise  (as  in  the  case  of  preference)  author- 
ized by  law.  Much  of  the  discussion  in  the  foregoing  pages 
is  directed  to  establishing  this  proposition.  That  presumption 
is  believed  to  be  a  very  strong  one,  and  not  to  be  overcome 
but  by  considerations  of  public  policy  of  the  most  weighty 
character.  To  put  this  general  statement  into  concrete  form, 
it  is  apprehended  that  the  law  of  New  York,  as  expounded  by 
the  courts  of  that  state,  justly  expresses  in  general  the  extent, 
presumptively,  of  creditors'  rights  as  a  new  question  every- 
where under  the  statutes  against  fraudulent  conveyances;  and 
that  it  should  be  accepted  accordingly  unless  the  weightiest 
considerations  are  shown  to  the  contrary.  In  any  general 
revision  of  the  laws  of  a  state,  or  in  any  special  revision  of 
the  laws  relating  to  the  subject  of  conveyances  in  fraud  of 
creditors,  it  will  be  well  to  bear  this  in  mind. 

The  law  of  New  York,  as  regards  our  present  subject,  pre- 
vails, in  all  substantial  respects,  in  states  having  a  third  of 
the  population  and  more  than  half  the  wealth  of  the  Union ; l 

1  The  following  is  the  list :  New  were  engaged  in  the  work  of  the  great 
York,  New  Hampshire,  Pennsylvania  revision  of  1829,  and  engaged  upon  it 
(which  goes  still  farther  as  to  retaining  for  years  with  most  anxious  care.  The 
possession),  Ohio,  Indiana  (there  has  result  was  the  most  valuable  and  the 
been  some  change  in  regard  to  the  law  of  most  influential  work  of  legislation  (ex- 
Indiana  touching  mortgages  reserving  eluding  the  making  of  the  constitution) 
rights  in  the  mortgagor ;  see  ante,  pp.  which  this  country  has  ever  had. 
270,  280),  Illinois,  Missouri,  and  per-  The  statutes  of  Elizabeth  which  fell 
haps  some  other  states.  In  these  states  to  Chief  Justice  Spencer,  then  retired, 
creditors'  rights  under  the  statutes  had  their  full  share  of  laborious  atten- 
against  fraudulent  conveyances  are  tion,  as  letters  of  the  distinguished  corn- 
maintained  complete.  missioner  attest  (Butler,  Revision  and 

It  is  not  due  to  accident  that  the  law  the  Revisers,  80).    The  subject  indeed 

of   New  York  has  been  taken  as  the  appears  to  have  been   for  many  years 

model  for  other  states.    Some  of   her  one  of  great  prominence  in  New  York, 

moat  eminent  and  experienced  lawyers  and  to  have  engaged  the  minds,  and 


CHAP.  XIV.]        INTENT :    CBEDITORS'   BIGHTS.  435 

and  in  most  respects  it  is  the  law  of  more  than  half  the 
people  of  the  whole  country.  The  high  standard  of  honesty 
which  serves  the  well-being  of  so  great  a  part  of  the  country 
can  hardly  fail  to  be  best  for  every  healthful  commonwealth 
of  America.  General  disaster  or  other  serious  public  dis- 
order might  furnish  a  reason  for  abridging  the  rights  of 
creditors,  irrespective  of  statutes  of  bankruptcy,  but  it  is  ex- 
tremely doubtful  whether  anything  else  could  be  urged  as  of 
similar  persuasiveness. 

But  it  should  be  well  remembered  that  the  fact  that  differ- 
ences exist  even  in  the  same  state  in  regard  to  the  extent  of 
creditors'  rights  does  not  involve  or  imply  any  difference  of 
view  in  regard  to  the  meaning  of  ( fraud '  or  '  intent '  to  de- 
fraud. Upon  that  matter  all  our  courts,  rightly  considered, 
are  substantially  agreed,  and  the  English  courts  with  them ; 
when  under  the  statutes  against  fraudulent  conveyances  the 
rights  of  creditors,  whether  complete  or  abridged,  are  trans- 
gressed, fraud,  or  intent  to  defraud,  is  made  out.  There  is 
no  authority  which  decides  that  fraud  means  one  thing  in 
regard  to  creditors'  rights  in  a  matter  in  which  such  rights 
are  complete  and  another  thing  in  regard  to  a  matter  in 
which  they  are  incomplete.  Where  then  the  act  of  the  debtor 
interferes  with  the  '  natural  rights  of  creditors,'  there  may  be 
two  distinct  questions  for  consideration,  first,  whether  the 
natural  rights  of  creditors  have  been  or  should  be  abridged, 
secondly,  if  they  have  been  or  are  to  be  abridged  has  the 
debtor  crossed  the  line  ?  The  answer  to  the  latter  question 
answers  the  question  whether  the  act  was  done  with  intent 
to  hinder,  delay,  or  defraud.1 

secured  the  patient  study,  of  bench  and  and  Denio,  and  Comstock,  and  Selden, 

bar  alike.    And  fortunately  great  judges  was  a  golden  age  in  the  judiciary  of  New 

were  on  the  bench  from  the  first  to  ex-  York.      They  and  their  associates  ex* 

pound  the  new  legislation ;  Chancellor  pounded  the  statutes  against  fraudu- 

Kent  had  indeed  long  before  been  retired,  lent  conveyances  for  all  time. 
bat  the  time  of  Walworth,  and  Bronson,         *  When  the  *  natural  rights  of  cred- 
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Further  with  regard  to  actual  changes  in  the  law  within 
the  same  state,  touching  creditors'  rights,  it  should  be  ob- 
served that  when  such  changes  are  made  by  statute l  the  lav 
as  it  stood  when  the  debt  was  incurred  or  the  demand  created 
will  govern,  and  not  the  law  as  afterwards  enacted.2  _  And 
*  debt  incurred '  or  *  demand  created '  has  regard  to  the  very 
inception  of  right,  although  the  same  is  then  entirely  con- 
tingent or  conditional;  as  we  have  elsewhere  seen.8  The 
most  common  instance  of  the  application  of  the  principle 
above  stated  is  in  changes  of  the  homestead  or  exemption 
laws.4  Another  instance  which  has  come  before  the  courts 
is  the  change  of  the  common  law  right  of  a  husband  to  his 
wife's  personalty,  after  the  conveyance  in  question  ;6  the  fact 
that  the  wife  would  now  be  entitled  to  the  personalty  would 
not  justify  the  husband  in  making  a  conveyance  to  her  in  the 
way  of  payment  for  it.6 

itore '  have  not  been  interfered  with  on  by  the  present  writer.    As  to  the  effect 

the  face  of  the  transaction,  and,  farther,  of  declaring  a  statute  unconstitutional 

when  the  act  is  one  which  on  its  face  is  comp.  Harney  e.  Charles,  45  Mo.  157, 

naturally  or  legally  innocent,  as  e.  g.  a  and  the  note  just  cited, 

mere  sale,  by  a  person  embarrassed  with  *  Keel  v.  Larkin,  72  Ala.  493 ;  Peery 

debt,  of  property  for  valuable  consider-  v.  Gabannis,  70  Ala.  253 ;    Boiling  «. 

ation,  the  question  of  the  wrongfulness  Jones,  67  Ala.  508  ;  Smith  v.  Cockrell, 

of  the  act  turns    necessarily  on    the  66  Ala.  64  ;   Green  v.  Branch  Bank,  33 

question  of  personal  intention  to  hin-  Ala.  643 ;  Fearn  v.  Ward,  65  Ala.  33 ; 

der,  delay,  or  defraud  ;  there  is  in  such  Nelson  v.  McCreary,  60  Ala.  301 ;  Beam 

a  case  no  external  standard  or  test  to  ap-  *.  Karnes,  90  Ind.  167. 

ply.    See  next  chapter,  p.  446  and  §  2.  s  Keel  t>.  Larkin,  supra  ;  chapter  6, 

1  Quaere  in  regard  to  changes  made  §  3. 

by  overruling  a  decision  not  in  conse-  4  See  the  cases  just  cited, 

quence  of   statute.     Comp.  1  Story's  6  Ream  v.  Karnes,  supra. 

Equity,  pp.    121,  122,  note,  13th  ed.  s  lb. 
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CHAPTER  XV. 

INTENT  TO  DEFRAUD:  CONCLUSION. 
§  1.   Absolute  Fraud:  Prima  facie  Presumption. 

The  meaning  of  the  "phrase  '  intent  to  delay,  hinder,  or 
defraud '  of  the  statute  of  Elizabeth,  and  the  corresponding 
statutes  in  this  country,  has  now  been  considered  in  both  its 
negative  and  its  positive  aspects  in  several  broad  classes  of 
cases.  In  the  former  aspect  it  was  found  that  the  intent  was 
not  to  be  looked  for  necessarily  in  any  personal  motive  or 
purpose  to  delay  or  defraud,  —  that  it  might  be  made  out 
therefore  by  facts  external;  in  the  latter  aspect  it  has  been 
found  what  external  facts,  so  far  as  the  inquiry  has  been 
pursued,  furnish  the  test,  or  rather  establish  the  intent,  of 
the  statutes.1  These  external  things  thus  found  are,  when 
they  interfere  with  the  rights  of  creditors,  the  following: 
Voluntary  conveyances,  trusts  or  reservations  in  general  in 
favor  of  the  grantor  of  property  conveyed  by  a  debtor,  trusts 
or  reservations  in  favor  of  a  mortgagor  of  goods,  retention  of 
possession  by  a  vendor  of  goods,  and  provisions  in  assign- 
ments for  creditors,  against  the  rights  of  non-assenting  cred- 
itors, whether  in  the  interest  of  the  assignor  or  not.  How 
wide  a  range  of  the  law  these  subjects  make  the  foregoing 
pages  attest. 

1  It  is  not  uncommon  to  use  the  son,  109  N.  Y.  316,  326,  16  N.  E. 
words  'fraudulent  purpose*  as  a  360.  But  that  is  not  to  be  corn- 
short  equivalent  for  the  statutory  mended  of  a  term  having  so  technical 
words  'intent  to  hinder,  delay,  or  a  meaning  as'  intent  'in  the  statutes, 
defraud  '  ('  intent  to  delay,  hinder,  in  most  cases  at  all  events,  has.  Any 
and  defraud '  in  the  statute  of  translation  of  the  word  into  its- 
Elisabeth).    See  e.g.  Todd  v.  Nel-  popular  meaning  is  likely  to  mislead. 
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It  is  still  open  to  reply  that  these  are  only  special  cases, 
and  are  to  be  considered  as  exceptions;  that  naturally  the 
word  '  intent '  implies  motive,  and  therefore  it  must  be  taken 
to  be  personal;  and  that  until  all  the  cases  that  may  arise 
have  individually  resulted  in  decisions  to  the  contrary,  or 
until  competent  authority  considering  the  whole  subject  has 
so  declared,  it  cannot  be  considered  that  the  natural  meaning 
of  the  statute  is  not  the  meaning  to  be  applied  except  in  the 
special  cases  otherwise  determined. 

Such  an  argument  would  have  been  valid  in  an  early  stage 
of  the  construction  of  the  statute;  but  it  is  a  significant  fact 
that  it  was  not  then  advanced.  On  the  contrary  point  after 
point  in  the  law,  beginning  with  the  time  of  Coke  (as  Attor- 
ney-General), arose  and  was  determined  as  if  upon  the  theory 
that  the  language  of  the  statute  was  technical,  and  not  to  be 
taken  in  its  literal  or  popular  sense;  until  at  last,  and  that 
long  ago,  it  was  fairly  demonstrable  that  in  the  actual  admin- 
istration of  the  law,  the  literal  or  natural  meaning  of  the 
term  had  in  most  cases  been  displaced  for  another.1 

The  truth  appears,  to  be  that  to  have  taken  the  statute 
literally  would  in  most  cases  have  nullified  the  purpose  of  the 
law.  And  accordingly,  in  all  the  great  range  and  number  of 
cases  relating  to  the  statutes  against  fraudulent  conveyances 
there  is  hardly  to  be  found,  apart  from  one  or  two  well- 
defined  situations,  a  single  specific  authority,  which  would  be 
generally  considered  as  of  weight,  for  the  proposition  that  the 
1  intent '  of  the  statutes  is  a  personal  intent.  It  is  true  in- 
deed that  proof  of  such  an  intent  will  always  make  a  case 
under  the  statutes;  and  it  is  every  day  practice  for  the  courts 
to  receive  evidence  for  and  against  such  intent.3    But  in 

1  See  note  at  end  of  this  chapter.  Mich.  424,  25   N.  W.  381 ;   Royce 

3  See  e.  g.  Seymour  v.  Nelson,  14  v.  Gazan,  76  Ga.  79.     The  actual 

N.  Y.  567;  Snow  v.  Paine,  114  Mass.  intention  to  defraud  will  invalidate 

520;  Hall  v.  Moriarty,  57  Mich.  345,  a  conveyance  otherwise  good  against 

24  N.  W.  96;  Bedford  v.  Penny,  58  creditors,  see  Edmunds  v.  Blister,  58 
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most  eases  the  effect,  whatever  the  purpose,  of  evidence  of  a 
personal  intention  to  defraud  is  only  to  strengthen  a  case  that, 
if  sustained,  might  have  been,  made  without  such  evidence. 

It  has  occasionally  been  asserted  1  or  assumed,  on  the  foot- 
ing apparently  of  a  general  truth,  that  the  intent  of  the  statute 
is  a  personal  intent.  The  one  or  two  cases  however  which 
have  ventured  to  decide  the  point  according  to  the  popular 
meaning  of  the  word,  with  reference  to  any  of  the  great 
branches  of  the  subject  under  consideration  in  the  preceding 
chapters  have  either  been  overruled  or  have  failed  of  any 
following.  A  case 3  of  the  kind  may  be  found  in  Rhode 
Island;  the  court  there  proceeded  apparently  upon  the  literal 
meaning  of  the  word  '  intent '  in  the  case  of  an  assignment 
containing  provisions  wrongful  towards  creditors;  but  that 
case  has  later  been  discountenanced  in  the  same  state,  upon 
that  very  point.8    It  is  believed  then  that  the  proposition  is 

Miss.  765;   Chapman  v.  Mcllwrath,  v.  Eckman,  20  Fla.  661,  682.    See 

78    Mo.    38.      Mere    intention    to  also  Beasley  v.  Bray,  98  N.  Car.  266, 

defraud,  however  real,  will  not,  it  270,  3  S.  E.  497.  [Clark  v.  McMahon, 

is  to  be  remembered,  avoid  prefer-  170   Mass.  91,  48   N.  E.  939.     Cf. 

enoes  of,  and  by  many  authorities,  Matthews    v  Thompson,  186  Mass. 

assignments  for  creditors.    Emerson  14,  20,  71  N.  E.  93.] 
v.  Senter,  118  U.  S.  1;   Marbury  v.         3  Nightingale  v.  Harris,  6  R.  I. 

Brooks,  7  Wheat.  556,  577;  Brooks  321.    See  also  Dockray  v.  Dockray, 

v.    Marbury,    11    Wheat.    78,    89;  2  R.  I.  547;  Spencer  v.  Jackson,  ib. 

Tompkins  v.  Wheeler,  16  Peters,  106,  35.      These    cases   are    admittedly 

118;  Thomas  v,  Talmadge,  16  Ohio  opposed  to  the  authorities  in  other 

St.  433,  439;  State  v.  Keeler,  49  Mo.  states.     See  Nightingale  v.  Harris, 

548;    Wilson  v.  Eifler,  7  Cold.  31;  supra,  and  Gardner  v.  Commercial 

Governor  v.  Campbell,  17  Ala.  566;  Bank,  infra. 

Hempstead  v.  Johnston,  18  Ark.  8  Gardner  v.  Commercial  Bank, 
123,  140;  Cornish  v.  Dews,  ib.  13  R.  1. 155,  a  case  which  underwent 
172,  181;  Hunt  v.  Weiner,  3d  Ark.  great  consideration.  [See  also,  Rob- 
70,  75.  See  chapter  19,  J  1.  -  inson  v.  McKenna,  21  R.  I.  117,  42 
1See  e.  g  Nunn  v.  Wilsmore,  8  Atl.  510.]  Nightingale  v.  Harris 
T.  R.  521.  Le  Blanc,  J.:  '  Whether  had  drawn  a  distinction  between  an 
or  not  a  deed  is  to  be  considered  as  attempt  by  a  debtor  (in  an  assign- 
fraudulent  with  respect  to  creditors  ment  for  creditors)  at  the  exercise 
must  depend  upon  the  motives  of  of  unwarranted  power,  —  called  at 
the  party  making  it.'   So  in  Ballard  p.  333  '  constructive  fraud,'  —  and 
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in  substance  established,  that  a  debtor,  in  determining  to 
make  and  making  an  alienation  of  his  property  when  he 

the    'intent*    to    defraud    of    the  fraudulent,    however    the    assignor 

statute  against  fraudulent  convey-  may  regard  it.' 

ances.     Proof  of  the  intent  of  the  The  fraud  is  actual  then  in  the 

statute  would,  as  showing  a  purpose  eye  of  the  law,  whether  there  was  a 

to  defraud,  defeat  the  whole  trans-  personal  intent  to  defraud,  or  only 

action;    while  an  attempt  at  the  an    invasion    of    creditor's    righto 

exercise  of  unwarranted  power  would  without  any  bad  intent;    the  fatal 

simply  be  null,   thus   leaving   the  and    sweeping    effect,    as    seen    in 

rest   of  the   transaction   to   stand.  Gardner  v.  Commercial  Bank,  supra, 

As  to  this  it  was  now  said  by  the  and    in    the   authorities  generally, 

court    in    Gardner    v.    Commercial  shows  that. 

Bank,  at  p.  171,  that  '  the  decision  It  may  be  noticed  further  that  the 
is  not  entirely  self -consistent;  for  language  of  the  American  statutes 
while  it  insists  upon  actual  fraud  points  less,  when  literally  taken,  to 
as  the  fatal  element  and  acquits  the  personal  motive  than  does  the 
assignor  of  any  actual  fraud,  it  statute  of  13th  Elizabeth.  It  is  a 
nevertheless  annuls  the  provision  in  most  significant  fact  that  the  Kngliah 
favor  of  the  releasing  creditors,  statute  received  the  construction 
because  the  provision,  being  separ-  given  to  it;  for  that  statute  speaks 
able,  can  be  annulled  without  of  alienations  'devised  and  con- 
annulling  the  entire  deed.  It  follows  trived  of  malice,  fraud,  covin,  col- 
that  if  the  illegality  had  infected  the  lusion,  or  guile,  to  the  end,  purpose, 
entire  deed,  so  as  not  to  be  separable,  and  intent  to  delay/  etc.  If  that 
the  entire  deed  would  have  had  to  language  is  to  be  taken  in  a  sense 
be  annulled  without  any  actual  which  disregards  an  honest  motive, 
fraudulent  intent,  which  is  what  the  a  motive  which  may  look  really  to 
court  says,  in  its  opinion,  is  not  ac-  the  good  of  creditors  (comp.  the 
cording:  to  the  statute.'  language  of  Cotton,  L.  J.  in  Ex 
And  then  referring  to  the  matter  parte  Chaplin,  26  Ch.  D.  319,  331, 
of  conscious  intent  to  defraud,  ante,  p.  5,  note),  surely  the  milder 
Nightingale  v.  Harris  is  thus  spoken  language  of  our  statutes  is  not 
of:  '  The  opinion  contains  some  strained  by  the  construction  it  has 
expressions  which  seem  to  imply  generally  received;  for  our  statutes 
that  what  the  court  mean  by  an  — those  which  have  not  adopted 
actual  fraudulent  intent  is  a  con-  the  statute  of  13th  Elisabeth  in 
sciously  dishonest  intent.  If  this  terms  —  speak  simply  of  an  '  intent 
be  the  meaning,  it  would  follow  to  hinder,  delay,  or  defraud.' 
that  no  assignment  could  be  set  The  text  too  is-consistent  with  «l 
aside,  whatever  its  provisions,  if  ruling  that  a  verdict  that  the  object 
the  assignor  supposed  he  had  a  of  a  conveyance  was  to  put  the 
right  to  make  it.  We  think  how-  property  beyond  the  reach  of  credi- 
ever  that  the  expressions  referred  tors  is  not  a  finding  of  fraud,  for  it 
to  were  unguarded.'  And  it  is  may  be  that  the  property  was 
added  that  the  '  intent  is  necessarily  exempt,  or  that  it  was  transferred 
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knows  or  has  sufficient  reason  to  know  that  the  act,  not  fall- 
ing within  certain  situations,  will  in  its  natural  effect,  hinder, 

to  a  creditor  by  way  of  preference.  Lang  v.  Stockwell,  55  N.  H.  561; 

Phelps  v.  Smith,  116  Ind.  387,  17  Rencherv.  Wynne,  86  N.  Car.  268, 

N.  £.  602,  19  N.  E.  156.  ante,    p.    83,   note;    Cheatham  v. 

It  will  be  convenient  to  collect  Hawkins,  80  N.  Car.  161;   Gregory 

here  the  more  important  cases  of  v.  Perkins,  4  Dev.  50,  53;   Burgert 

recent  times  in  which  this  matter  v.  Borchert,  59  Mo.  80,  83  (intent 

of  personal  intent  has  been  specifi-  '  such    as    the    statute    prohibits ' 

cally   considered    (with   the   result  enough);  Winchester  v.  Charter,  12 

stated  in  the  text).    Sutherland  v.  Allen,  606,  609  ('whenever  there- 

Bradner,  115    N.  Y.  410,  415,  22  fore    no    actual    fraud    or   express 

N.  £.  174;   Lukins  v.  Aird,  6  Wall,  intent  to  hinder  and  delay  creditors 

78;   Buckley  v.  Duff,  114  Penn.  St.  is  proved,   it  is   necessary/   etc.); 

596,  8  Atl.  188;  Sanger  v.  Guenther,  s.  c.  97  Mass.  140,  143;   Kimball  v. 

73  Wis.  354,  357,  41  N.  W.  436;  Thompson,  4  Cush.  441,  ante,  p.  117; 

Gardner   v.    Commercial    Ins.    Co.,  Adams  v.  Paige,  7  Pick.  542,  last 

supra;  Robinson  v.  Clark,  76  Maine,  paragraph  but  one  of  opinion,  Park- 

493,    ante,    p.    84,    note;     Cole   v.  er,  C.  J.;  Cook  v.  Johnson,  12  N.  J. 

Tyler,   65   N.   Y.   73,   same   note;  Eq.  51;    Claflin  t>.  Mess,  30  N.  J. 

Grover  v.  Wakeman,  11  Wend.  187  Eq.   211,   ante,   p.    108,   note,   on 

(refusal  to  consider  denial  of  inten-  '  fraud  in  fact ' ;    Roberts  v.  Rad- 

tion  to  defraud);  Jackson  v.  Seward,  cliff,   35  Kans.   502,   11   Pac.  406; 

5  Cowen,  67  (reversed,  8  Cowen,  406,  Blum  v.  McBride,  69  Texas,  60,  63, 

but  not  on  that  point);  Schumann  5  S.  W.  641;    Ex  parte  Mayou,  4 

v.  Peddicord,  50  Md.  560;   Green  v.  De  G.  J.  <k  S.  664  (semble) ;    Ex 

Trieber,  3  Md.  11;   American  Bank  parte    Chaplin,    supra;     Ex    parte 

©.Inloes,7Md.380;  s.  c.  11  Md.173;  Jackson,  14  Ch.  D.  725,  741,  ante, 

Bridges    v.    Hindes,    16    Md.    101;  p.   7,   note;  Thompson  v.  Webster, 

Farrow  ©..Hayes,  51  Md.  498;  Sims  7  Jur.  n.  s.  531,  H.  L.;  Freeman  v. 

v.  Gaines,  64  Ala.  392;    Lehman  v.  Pope,  L.  R.  5  Ch.  538,  ante,  p.  80; 

Kelley,    68   Ala.    192;     Marmon   v.  Cornish  t>.  Clark,  L.  R.  14  Eq.  184; 

Harwcod,  124  HI.  104,  16  N.  E.  236;  Jenkyn  v.  Vaughan,  3  Drew,  419, 

Connelly  v.  Walker,  45  Penn.  St.  424,  ante,  p.  202,  note;  In  re  Wood, 

449, 454;  Hunters  v.  Waite,  3  Gratt.  L.  R.  7  Ch.  302,  307;  Doe  d.  Otley 

26,    quoted    ante,    p.    213,    note;  v.  Manning,  9  East,  59  (27  EUz.); 

Cock  v.  Oakley,  50  Miss.  628;  Har-  Trowell  v.  Shenton,  8  Ch.  D.  318 

man    v.    Hoskins,    56    Miss.    142;  (same);    In  re  Moroney,  21  L.  R. 

Crandall  v.  Lincoln,  52  Conn.  73  (not  Ir.  27, 46,  59, 61 .   See  also  Washburn 

under  the  statute  against  fraudulent  v.  Hammond,  24  N.  E.  33,  34.    [But 

conveyances,  it  seems);    Hough  v.  -where    statute    provides    that    the 

Dickinson,  58  Mich.  89,  24  N.  W.  question  of  fraudulent  intent  shall 

809  (instructions  to  jury);   Fellows  in  all  cases  be  one  of  fact,  it  is  not 

v.  Smith,  40  Mich.  689;    Watkins  enough  that  the  conveyance  could 

v.  Arms,  64  N.  H.  99,  6  Atl.  92;  not  be  made  with  justice  to  cred- 

Stratton  v.  Putney,  63  N.  H.  577;  itors;     the     circumstances    must 
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delay,  or  defeat  his  creditors,  thereby  does  the  same  with 
'  intent  to  hinder,  delay  or  defraud  '  them  within  the  meaning 
of  the  statutes; l  what  constitutes  '  sufficient  reason  to  know ' 
including  both  matters  determined  by  law  and  such  as  must 
be  decided  as  facts.3    That  the  fraud  is  actual  in  contempla- 

be  sufficient  to  prove  the  fraudulent  to  have  entered  into  it  with  intent 

intent,  which  will  not  be  found  as  a  to  hinder  and  delay  if  not  to  defraud 

conclusion  of  law.    Cook  v.  Cockins,  creditors/     Preference  was  rightly 

117  Cal.  140,  48  Pac.  1025  (under  distinguished.     So  again  in  a  Wis- 

former  statute).]  consin  case,  in  regard  to  a  matter 

Some  of  the  English  cases  were  of    withholding    a    mortgage   from 

indeed  bankruptcy  cases;   but  they  record  so  as  not  to  embarrass  the 

concern  fraudulent  conveyances  of  mortgagor  in  his  business,  the  want 

the  statute  of  13th  Elizabeth,  and  of  any  personal  intention  to  defraud 

are  directly  in  point.    In  re  Wood,  creditors    was    ignored,    and     the 

supra.    See  chapter  24,  §  4.    The  effect  of  the  withholding  to  the  im- 

same  should   be   said   of   Wolf  v.  doing  of  creditors,  if  allowed,  was 

Stix,  99  U.  S.  1  (s.  c.  96  U,  S.  541).  made  the  test.    '  This  undoubtedly 

In  that  case  the  learned  Chief  Justice  would  be  the  inevitable  effect  of 

said  that  the  fraud  which  would  such  secret  arrangements  between 

prevent    a    debtor's    discharge    in  the  mortgagor  and  the  mortgagee.' 

bankruptcy  was  not  '  such  fraud  as  Hence  it  was  fraudulent.     Sanger 

the  law  implies  from  the  purchase  v.  Guenther,  73  Wis.  354,  357,  41 

of  property  from  a  debtor  with  the  N.  W.  436,  following  Standard  Paper 

intent  thereby  to  hinder  and  delay  Co.  v.  Guenther,  67  Wis.  101,  30 

his   creditors  in   the   collection   of  N.  W.  298. 

their  debts; '  the  fraud  preventing  For   cases   to   the  same   effect, 

a  discharge  being  positive  fraud  in  which  are  well-known  authorities, 

personal  intention.     Neal  v.  Clark,  see  Freeman  v.  Pope,  L.  R.  5  Ch. 

95  U.  S.  704.  538;    Babeock  u.  Eckler,  24  N.  Y- 

In  Schuman  v.  Peddicord,  supra,  623  (followed  in  Rencher  v.  Wynne, 

the  court  says:    '  In  declaring  that  86  N.  Car.  268;   Cheatham  v.  Haw- 

every  one  must   intend   the   legal  kins,  80  N.  Car.  161) ;  ante,  p.  80. 

consequences  of  his  own  voluntary  'See  Winchester  v.  Charter,  97 

act  the  law  provides  a  more  certain  Mass.  140,  143  (voluntary  convey- 

and  reliable  standard  by  which  the  ance  by  debtor  who  *  had  reasonable 

intention  is  to  be  ascertained/  ground  to  believe  that  he  might  be 

1The  subject  is  accurately  put  unable     to    pay');      Crawford     t>. 

in  Blum  v.  McBride,  69  Texas,  60,  Kirksey,  55  Ala.  282,  293.    On  the 

63,  5  S.  W.  641.    'This  being  the  other  hand  for  the  grantee  to  take 

natural  or  ordinary  result  of  such  a  the   property,    knowing   or  having 

transaction  [the  defeat  of  creditors  reason  to  know  the  character  of  the 

is  referred  to],  the  parties  to  it  must  debtor's  act,  is  not,    roperly  speak- 

be  held  to  have  intended  it,  and  ing,  a  fraud,  though  the  property 
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tion  of  law,  and  not  constructive,  appears  from  the  effect  of 
the  act;  it  is  only  necessary  to  point  to  the  examples  in  pre- 
ceding pages  of  honestly  conceived  provisions  for  an  insolvent 
mortgagor  or  assignor,1  and  honest  attempts  to  extend  a  time 
of  credit,1  —  these  avoid  the  whole  transaction,  according  to 
the  general  and  the  better  rule.  Personal  intention  to  de- 
fraud could  do  no  more. 

It  is  not  uncommon  however  to  speak  of  cases  in  which 
there  is  an  absence  of  any  personal  intention  to  defeat  cred- 
itors as  cases  of  '  constructive  fraud.'  The  main  objection  to 
the  term  is  that  it  suggests,  if  it  is  not  founded'  upon  the 
notion,  that  the  '  intent '  of  the  statute  is  in  reality  a  personal 
intent.8    In  so  far  as  it  may  be  designed  to  indicate  that  the 

must  in  such  a  case  be  held  subject  1  Ante,  pp.  331  et  seq. 
to  the  claims  of  creditors  unless  the  3  Ante,  pp.  335  et  seq. 
grantee  is  himself  merely  a  lawfully  8  An  example  may  be  seen  in  a 
preferred  creditor.  See  chapter  19.  recent  case,  in  which  it  is  said  that 
Of  course  if  the  grantee  is  a  con-  it  is  '  constructive  fraud '  for  a 
federate  with  the  grantor,  his  con-  debtor  to  make  a  voluntary  con- 
duct is  fraudulent;  but  no  statute  veyance,  if  he  had  no  personal 
makes  a  grantee  with  notice  or  n  ere  intention  of  defeating  his  creditors; 
knowledge  guilty  of  fraud,  nor  does  but  the  conveyance  is  entirely  in- 
the  common  law.  And  (speaking  valid.  While  on  the  other  hand  if  he 
with  reference  to  the  definition  of  intends  to  defeat  his  creditors,  or 
fraud  in  this  work)  the  average  man  if  he  conveys  subject  to  a  secret 
would  not  necessarily  intend  to  aid  trust  for  himself,  the  case  is  one  of 
the  debtor  in  circumventing  his  actual  fraud.  Crawford  v.  Eirksey, 
creditors  by  merely  taking  the  prop-  55  Ala.  282,  292.  But  a  trust  may, 
erty.  Taking  under  bankruptcy  as  a  mere  matter  of  fact,  be  honestly 
laws,  from  a  debtor,  knowing  or  reserved,  as  well  as  a  voluntary 
having  reason  to  know  that  he  is  conveyance  may  be  honestly  made, 
insolvent,  does  not  put  the  taker  on  by  a  debtor,  as  where  it  is,  in  the 
the  footing  of  the  debtor;  the  quaint  language  of  Coke  (infra,  p. 
authorities  do  not  characterize  the  454,  note),  '  in  regard  of  his  poor 
taker's  act  as  fraudulent.  The  estate/  or  of  his  integrity,  or  ser- 
property  must  be  given  up;  the  vices,  or  the  value  of  his  past  busi- 
taker  is  not  within  the  saving  of  ness.  The  effect  in  all  these  cases 
purchase  for  value  without  notice;  being  the  same,  so  far  as  the  purely 
that  is  all.  Comp.  Stucky  v.  Masonic  civil  administration  of  the  law  is 
Bank,  108  U.  S.  74;  Merchants'  concerned,  it  is  best  to  designate  the 
Bank  v.  Cook,  95  U.  S.  342;  Purinton  act  as  the  statutes  authorize. 
v.  Chamberlain,  131  Mass.  589.  Another  objection  to  using  the 


444  FRAUDULENT  CONVEYANCES.  [CHAP.  XV. 

court  disclaims  the  purpose  of  fastening  a  stigma  upon  the 
debtor,  where  his  conduct  was  not  base,  the  use  of  the  term, 
or  of  its  cognate  '  legal  fraud/  is  well  enough.  But  when  the 
effect  of  intended  fraud  in  the  popular  sense  is  produced,  it  is 
for  legal  purposes  confusing  and  misleading  to  speak  of  the 
act  as  being  something  short  of  fraud. 

This  should  be  true  as  well  of  the  contrast  sometimes 
drawn,  and  properly  enough  for  certain  pin-poses,  between 
'  fraud  in  law,'  and '  fraud  in  fact; ' '  no  more  should  be  meant 
by  '  fraud  in  fact '  or  '  actual  fraud  '  (in  the  distinction  e.  g. 
suggested  by  Chancellor  Kent,  and  followed  in  some  states, 
touching  existing  and  subsequent  creditors  in  the  matter  of 
voluntary  conveyances  *)  than  fraud  according  to  the  common 
conscience.  It  should  not  be  forgotten  that,  like  philosophy, 
science,  and  the  many  branches  of  industry,  the  law  has  its 
own  technical  terms,  and  uses  and  may  well  use  them  in  its 
own  way,  regardless  of  the  meaning  attached  to  them  in 
popular  speech;  and  '  fraud  '  is  one  of  those  terms.8 

The  courts  of  Ireland,  as  well  as  those  of  England  and  of 
America,  support  the  general  view  of  the  subject  here  taken. 
In  an  important  case  4  arising  under  bankruptcy  law,  but 
also  argued  and  treated  by  the  court  as  a  case  for  the  opera- 
tion of  the  statute  against  fraudulent  conveyances  (the  Irish 
Act  being  the  same  as  that  of  13th  Elizabeth),  the  word 
'  intent '  was  minimized.    It  was  declared  that  ordinarily  it 

term  *  constructive  fraud '  for  such  language  of  Bowen,  L.  J.  in  Mogul 

cases  is  that  that  term  has  another  Steamship    Co.    v.    McGregor,    23 

well-established  and  appropriate  use.  Q.   B.   D.   598,  612:     "The  terms 

1  Except  in  cases  of  transactions  "  maliciously,"  "  wrongfully/1  and 

'  naturally    innocent.'      Infra,    pp.  "  injure  "  are  words  all  of  which 

446,  448,  et  seq.  have  accurate  meanings,  well  known 

3  Reade  v.  Livingston,  3  Johns,  to  the  law,  but  which  also  have  a 

Ch.   481,   500;     Hagerman   v.   Bu-  popular  and  less  precise  signification 

chanan,  45  N.  J.  Eq.  677;  Gordon  into  which  it  is  necessary  to  see  that 

v.    McElwain,  82   Ala.  247;   ante,  the  argument  does  not  imperceptibly 

p.  208.  slide.' 

8  Ante,  pp.   6,    7.     Comp.   the         4In  re  Morohey,  21  L.  R.  Ir.  27. 


§  1.]  INTENT  TO  DEFRAUD.  445 

did  not  require  the  finding  of  personal  intention;  the  lan- 
guage of  authority  in  regard  to  voluntary  conveyances  being 
treated,  apparently,  as  general  in  meaning.1 

And  then  the  construction  of  the  Bankruptcy  Act,  1869, 
was  referred  to,  as  being  to  the  same  effect.     Before  the  year 
1869   the  bankruptcy  statutes  had  spoken  of  conveyances 
'  with  intent  to  defeat  or  delay  creditors; '  but  the  Act  of  that 
year  had  omitted  the  words  '  with  intent '  and  had  used  the 
words  '  fraudulent    conveyance,  gift,   delivery,  or  transfer.' 
It  was  now  shown  not  merely  that  '  fraudulent  conveyance ' 
had  the  same  meaning  as  conveyances  '  with  intent '  to  de- 
fraud, but  further  that  the  change  was  made  so  as  to  make 
it  clear  that  it  was  not  necessary  that  any  actual  intention  to 
defraud  should  be  found;  the  English   authorities  themselves 
having  said  that  the  words  '  with  intent '  were  '  superfluous 
and  misleading.' 3    The  Court  of  Chancery  in  appeal  had  de- 
clared that '  with  intent '  had  been  left  out  of  the  Act  of  1869 
'  because  there  is  often,  in  fact,  no  such  intent,  and  in  order 
to  prevent  the  court  and  jury  from  being  obliged  to  find  con- 
trary to  the  actual  fact.'     And  this  Lord  Asbourne,  Chan- 
cellor, with  the  support  of  the  other  judges,  interpreted  as 
meaning  that,  to  determine  whether  a  conveyance  was  fraud- 
ulent '  you  should  consider  the  effect  and  spirit  of  what  is 
done,  and  that  the  court  is  not  to  be  fettered  by  having  to 
find  a  state  of  facts  which  may  not  exist  at  all.'  8    The  courts 
in  bankruptcy  had  *  struggled  not  to  have  to  find  the  intent.' 

It  was  pointed  out  however  by  Palles,  C.  B.4  that  there 
were  certain  cases  in  which  it  was  necessary,  under  the  bank- 
ruptcy legislation,  to  prove  that  the  act  in  question  had  been 
done  '  with  an  intent  in  the  mind  of  the  bankrupt  to  defeat 

* 

1Ib.  p.  46;   Jenkyn  v.  Vaughan,  L.  R.  6  Q.   8.   77,    Blackburn,  J.; 

3  Drew.  419,  424,  Kindersley,  V.  C.  Young   v.  Fletcher,  3  Hurl.  &   C. 

quoted  ante,  p.  202,  note.  732. 

3  In  re  Wood,  L.  R.  7  Ch.  302,         8  In  re  Moroney,  at  p.  46. 
307.     See    also    Jones   v.    Harber,         4  At.  p.  59. 
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» 

or  delay  his  creditors; '  but  those  were  cases  in  which  the  act 
was  naturally  innocent,  '  as  for  instance  departing  from  the 
realm,  or  [a  man's]  absenting  himself,  or  keeping  house.' l 
All  the  acts  had  in  the  earlier  legislation  been  described  as 
acts  to  be  done  with  intent  to  defeat  or  delay  creditors;  but  it 
was  only  those  which  were  naturally  innocent  that  must  have 
been  done  with  personal  intention  to  defraud.3  And  that 
should  well  be  noticed,  for  it  furnishes  a  key  to  the  solution 
of  the  chief  difficulty  of  the  subject. 

The  view  here  taken  of  the  '  intent '  of  the  statutes  derives 
further  support  from  the  analogous  case  of  intention  in  ac- 
tions for  deceit  and  in  estoppels  by  misrepresentation.  While 
it  is  necessary  for  the  plaintiff  in  such  cases  to  prove  in- 
tention, he  is  not  required  to  prove  any  personal  intention 
in  the  defendant;  enough  if  it  is  made  to  appear  that  the 
plaintiff  had  reasonable  ground  to  suppose  an  intention. 
That  is  enough  as  matter  of  law;  the  fact  of  reasonable 
ground,  the  ground,  that  is  to  say,  which  would  be  sufficient 
for  the  average  man,  is  not  merely  evidence  of  the  intention, 
it  establishes  the  intention.*    There  is  no  difference  in  prin- 

1  Quoting  Mellish,  L.  J.  in  In  re  *  Among    cases    of    actions    for 
Wood,  L.  R.  7  Ch.  302,  306.  deceit  see  Chatham  Furnace  Co.  v. 

2  Finally  turning  again  to  the  Moffatt,  147  Mass.  403, 404, 18  N.  E. 
statute  of  13  Eli*,  c.  5,  the  learned  168,  and  cases  cited;  and  see 
Chief  Baron,  after  mentioning  cases  especially  Collins  v.  Denison,  12  Met. 
of  actual  intention,  says:  '  In  549,  a  leading  case  in  which  the 
other  cases  no  such  intention  actually  court  declares  that  certain  facts 
exists  in  the  mind  of  the  grantor,  showing  other  things  'would  fully 
but  the  necessary  or  probable  result  authorize  and  require  the  jury  to 
of  his  denuding  himself  of  the  prop-  find  the  intent; '  Claflin  v.  Common- 
erty  included  in  the  conveyance,  for  wealth  Ins.  Co.  110  U.  S.  81;  John- 
the  consideration,  and  under  the  son  v.  Wallower,  15rMinn.  474;  s.  c. 
circumstances  actually  existing,  is  18  Minn.  288.  The  cases  of  estoppel 
to  defeat  or  delay  creditors,  and  in  are,  if  possible,  still  more  explicit, 
such  a  case  .  .  .  the  intent  is,  as  Among  others  see  Tracy  v.  Lincoln, 
a  matter  of  law,  assumed  from  the  145  Mass.  357,  14  N.  E.  122; 
necessary  or  probable  consequences  Kinney  v.  Whiton,  44  Conn.  262, 
of  the  act  done.1  In  re  Moroney,  21  269;  Leather  Manuf.  Bank  v. 
L.  R.  Ir.  27, 61.  Morgan,  117  U.  S.  96, 108;  Freeman 
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oiple  between  that  case  and  the  intent  of  the  statute  of  Eliza- 
beth;  the  source  of  the  rule,  whether  common  law  or  statute, 
cannot  affect  the  case;  indeed  both  proceed  from  the  same 
ultimate  source,  the  common  conviction  touching  rights. 

The  question  of  the  meaning  of  the  '  intent '  of  the  statutes 
will  arise  in  one  of  these  three  aspects:  First,  where  it  is  to 
be  judged  as  absolute  matter  of  law;  secondly,  where  it  ap- 
pears in  the  form  of  a  prima  facie  presumption;  thirdly, 
where  no  presumption  is  raised  at  all,  and  the  whole  case,  at 
least  on  the  creditor's  side,  turns  upon  ordinary  evidence.  Of 
the  first  of  these  aspects  it  is  only  needful  to  say  that  the  de- 
cision of  the  question  never  looks  to  the  state  of  mind  of  the 
debtor;  the  acts  done  and  their  natural  effect  are  always  the 
basis  of  the  action  of  the  court.  Whether  the  effect  of  such 
an  act  has  already  been  determined,  or  whether  the  judge 
must  now  determine  the  case  upon  his  own  view  of  the  matter, 
is  all  the  same;  in  neither  case  will  he  hesitate  to  act  because 
of  the  absence  of  evidence  touching  the  debtor's  actual  inten- 
tion. The  same  will  be  true  in  principle  of  the  second  of  the 
three  aspects.  If  the  creditor's  case  has  raised  a  prima  facie 
presumption  of  *  intent  to  hinder,  delay,  or  defraud/  that  pre- 
sumption will  stand  (assuming  the  evidence  on  which  it  rests 
to  be  true)  unless  the. fact  from  which  it  arises  is  excused, 
justified,  or  offset  by  some  other  fact.  For  the  case  is  this: 
The  creditor  has  shown  a  fact  the  ordinary  effect  of  which 
may  well  be  deceptive;  he  has  shown,  let  us  say,  in  a  case 
of  sale,  in  New  York,  of  a  horse  by  his  debtor,  that  shortly 
afterwards  the  debtor  had  possession.  Now  here  is  a  case 
prima  facie  within  the  meaning  of  the  statute,  not  because 
retaining  possession  indicates  a  purpose  in  the  debtor's  mind 
to  defraud  any  one,  but  because  it  is  likely  to  deceive  ;  *  the 

v.  Cooke,  2  Ex.  654;    Cornish  v.         *  Martin  v.  Mathiot,  14  Serg.  & 
Abingdon,  4  Hurl.  &  N.  549;  Bige-    R.  214;  ante,  p.  374. 
low,  Estoppel,  629  et  seq.  5th  ed. 
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intent  of  the  average  man  is  presumptively  shown.  This  way 
of  putting  the  case  shows  that  it  is  no  answer  that  the  debtor 
had  no  personal  intention  to  defraud;  such  fact  is  irrelevant ' 
The  claimant  must,  as  we  have  said,  excuse,  justify,  or  offset 
the  presumption;  that  is  to  say,  he  must  meet  the  presump- 
tion with  some  fact  which  takes  away  the  effect  of  the  pie- 
sumption,  and  that  could  not  be  done  by  proving  his  honesty. 
He  may  show  for  example  that  the  horse,  having  been  duly 
delivered,  had  just  now  strayed  away  and  returned  to  its  old 
home,  where  it  was  seized;  some  external  fact  must  be  proved, 
which  would  annul  the  average  man's  presumptive  intent  to 
defraud. 

The  third  aspect  makes  a  very  different  sort  of  case,  and 
tnust  be  carefully  considered. 

§  2.   Fraud  on  mere  Evidence:  Acts  naturally  innocent. 

Before  proceeding  directly  to  the  third  aspect  of  intent  to 
defraud  it  is  of  first  importance  to  observe  that  a  debtor,  even 
if  in  fact  insolvent,  while  he  still  has  dominion  over  his  prop- 
erty, and  in  virtue  of  his  dominion  over  it,3  may  do  many 
things,  with  the  sanction  of  law,  which  may  possibly,  or  prob- 
ably, or  even  certainly  delay  or  defeat  his  creditors.  He  may 
prefer  his  creditors;  he  may  sell,  mortgage,  assign,  or  otherwise 
dispose  of  his  property,  as  though  he  were  not  a  debtor.3    The 

1  Cole  v.  Tyler,  65  N.  Y.  73,  ante,  L.  R.  4  Ch.  622;  Sisson  v.  Roath,  90 
p.  82,  note.  Conn.   15;    Southern   Lead   Go.  v. 

2  Landauer  v.  Victor,  69  Wis.  434,  Haas,  73  Iowa,  399,  33  N.  W.  657, 
440,  34  N.  W.  239;  Lord  v.  J)even-  35  N.  W.  494  ;  Walden  v.  Murdock, 
dorf,  54  Wis.  491,  11  N.  W.  903;  23Cal.540:  Totten  t>.  Brady,  54  Md. 
Sexton  v.  Wheaton,  8  Wheat.  229,  170;  Tomlinson  v.  Matthews,  98  ID. 
242,  Marshall,  C.  J.;  Brashear  v.  178;  Frank  v.  King,  121  HI.  250, 12 
West,  7  Peters,  608,  614;  Jessup  v.  N.  E.  720;  Brigham  t>.  Hubbard,  115 
Hulse,  21  N.  Y.  168,  Selden,  J.  Ind.  474, 17  N.  E.  920;   Thornton  *. 

8  The  cases  are  very  numerous.  Lane,  11  Ga.  459;  Seesel  v.  Ewan, 

Besides  those  in  note  2,  supra,  see  35  Ark.  127;  Lienkauf  v.  Harris,  05 

Middleton  v.  Pollock,  2  Ch.  D.  105,  Ala.  406. 

Jessel,  M.  R.;    Alton  v.  Harrison,  * 


§  2.]  INTENT  TO  DEFRAUD.  449 

proposition  is  perfectly  familiar,  but  its  significance  will  be 
made  more  real  by  two  or  three  illustrations:  — 

A  owes  $50,000  to  foreign  creditors  and  as  much  more  to 
home  creditors.  He  conveys  all  the  property  he  has,  of  the 
clear  value  of  $50,000,  consisting  in  lands  at  home,  to  B  in 
consideration  of  stocks  and  bonds  of  the  market  value  of 
$10,000  and  B's  undertaking  to  pay  off  the  foreign  credi- 
tors. B  has  notice  of  A's  situation,  but  is  financially  re- 
sponsible. There  is  no  actual  intention  to  delay  or  defraud. 
In  this  case  the  foreign  creditors  may  be  delayed;  while 
the  home  creditors  must  be  defeated,  in  great  measure.  But 
the  transaction  is  valid,  because  A  has  entire  dominion  over 
his  property,  and  he  has  but  made  a  simple  sale  without 
encumbering  it  with  any  provisions  fraudulent  in  themselves 
or  prima  facie  fraudulent. 

Another  illustration:  A  sells  and  conveys  a  farm  in  trust 
for  his  son  B,  in  consideration  of  which  B  covenants  to  pay 
all  debts  incurred  by  A  prior  to  the  transaction,  in  connection 
with  the  working  arrangement  of  the  farm,  and  also  to  be- 
come surety  to  A  in  a  certain  important  undertaking.  A  has 
no  other  property;  and  a  debt  due  to  C,  and  known  to  B, 
not  having  been  incurred  in  the  management  of  the  farm,  is 
cut  off  by  the  deed.  B  becomes  surety  as  agreed,  and  is  finan- 
cially responsible;  and  there  was  no  actual  intention  to  defeat 
C.  The  transaction  will  be  sustained  against  C; l  for  it  is  a 
simple  exercise  of  dominion,  without  added  facts  to  bring  it 
within  the  law  of  fraudulent  conveyances.2 

These  are  cases  of  transactions  '  naturally  innocent '  in 
contemplation  of  law,1  indeed  necessarily  innocent  by  reason 

1  In  re  Jackson,  20  Ch.  D.  389,  B  had  agreed  to  support  A;   as  to 

Fry,  J.    As  to  the  matter  of  surety-  which  see  chapter  18,  §  5. 
ship  the  case  of  the  text  has  been         3See  also  Ex  parte  Mercer,  17 

varied  from  the  real  case,  to  avoid  Q.   B.   D.   290,   C.   A.    ante,   pp. 

any  doubt  in  this  country.    Instead  110-112. 
of  agreeing  to  become  surety  to  A,         8  Supra,  p.  446. 
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of  the  fact  that,  apart  from  special  statute,  the  law  does  not 
deprive  a  debtor,  even  upon  becoming  insolvent,  of  his  power 
to  dispose  of  his  property; l  so  far,  the  fact  that  he  cannot 
pay  his  debts  in  full,  and- that  his  creditors  or  some  of  them 
are  certain  to  be  worse  off  than  they  were  before  the  transfer, 
must  be  accounted  nothing.3  To  the  simple  or  at  least  law- 
ful act  of  dominion  something  wrongful  must  be  added  to 
bring  the  case  within  the  operation  of  the  statutes;  there 
must  be  a  trust  or  a  reservation  out  of  the  property,  for  the 
debtor,8  or  there  must  be  an  unlawful  provision  of  some  sort 
affecting  the  rights  of  creditors;  —  or,  to  come  directly  to  the 
new  class  of  cases  under  the  third  aspect  of  intent,  the  trans- 
action, if  '  naturally  '  or  legally  '  innocent '  as  by  being  on  its 
face  an  ordinary  exercise  of  dominion,  must  be  a  subterfuge. 
The  statutes  condemn  a  debtor's  exercise  of  dominion  over 
his  property  when  the  exercise  is  with  intent  to  delay  or  de- 
fraud his  creditors;  and  the  debtor's  actual  purpose  to  delay 

1  Whether  an  act  of  the  debtor  is  gagor  to  retain  possession  and  sell, 
naturally  or  legally '  innocent  may  See  ante,  pp.  291,  202,  n.  So  in 
sometimes  be  a  difficult  question;  it  Holmes  v.  Penney,  3  Kay  A  J.  90, 
may  turn  upon  the  construction  of  Wood  (afterwards  Lord  Hatherley), 
a  statute,  as  e.  g.  in  bankruptcy.  V.  C.  sayB:  '  I  am  not  aware  of  any 
See  Young  v.  Fletcher,  3  Hurl,  &  case  in  which  a  deed  of  this  kind  [a 
C.  732;  Jones  i>.  Harber,  L.  R.  6  Q.  family  settlement  without  notice  of 
B.  77;  Marks  v.  Feldman,  L.  R.  5  debt,  and  for  value]  has  been  sup- 
Q.  B.  275,  Ex.  Ch.  Or  it  may  turn  ported  when  it  contained  a  power 
upon  the  course  of  the  common  law.  for  the  trustees  to  hand  over  part  of 
But  generally  speaking  the  expres-  the  interest  to  the  settlor.'  See  also 
sion  would  include  alienations  in  Alton  v.  Harrison,  L.  R.  4  Ch.  622. 
the  ordinary  course  of  business,  on  Giffard,  L.  J.  quoting  language  of  the 
their  face.  Vice-Ghancellor:    'If    the    deed    of 

2  Whether  this  ought  to  be  so  is  an-  mortgage  and  bill  of  sale  was  exe- 
other  question.    See  ante,  p.  4,  note,  cuted  by  Harrison  honestly  for  the 

8 '  If  the  deed  is  bona  fide,  that  is,  purpose  of  giving  a  security  to  the 

if  it  is  not  a  mere  cloak  for  retaining  five  creditors,  and  was  not  a  contri- 

a  benefit  to  the  grantor,  it  is  a  good  vance  resorted  to  for  his  own  per- 

deed  under  the  statute  of  Elizabeth.'  sonal   benefit,  it  is  not  void,  but 

Thesiger,  L.  J.  in  Ex  parte  Games,  12  must  have  effect.' 

Ch.  D.  314,  C.  A.,  a  case  of  a  mort-  Further  see  Lukins  v.  Aird,  6  Wall, 

gage  for  value  with  right  in  the  mort-  78;  and  chapters  9-11 . 
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or  defraud  his  creditors  in  a  transaction  otherwise  proper  is 
such  a  case;  it  is  an  attempt  to  do,  under  the  forms  of  the 
law,  what  the  law  condemns.  The  debtor  has  the  legal  right 
to  prejudice  the  collection  of  his  debts,  in  the  straightforward 
disposal  of  his  property,  as  by  ordinary  traffic  with  the  pur- 
poses necessarily  incident,  but  he  must  not  dispose  of  it  in  the 
apparent  way  of  traffic  with  the  purpose,  not  incident  thereto, 
of  defeating  his  creditors.  This  then  is  that  third  aspect  of 
'intent/  where  the  wrongfulness  of  the  transaction  is  found 
by  evidence  short  of  presumption.1 

It  is  right  then  in  these  cases  of  innocent  transactions,  as 
has  lately  been  declared  by  distinguished  judges,  to  reject  the 
doctrine  that  as  a  matter  of  law  a  man  intends  the  natural 
and  necessary  consequences  of  his  acts; 3  that  doctrine  does 
not  apply  to  cases  in  which  in  the  nature  of  things  there  can 
be  no  external  standard  or  test.  Now  a  personal  intent  is  of 
the  essence  of  the  case,  though  '  natural  consequences '  might 
perhaps  be  evidence  of  some  slight  value,  if  supported  by 
other  facts,  of  such  intention.1    Hence  the  meaning  and  the. 

1Of  course  this  does  not  mean  Esher  in  Ex  parte  Mercer,  supra., 
that  there  must  be  actual  and  direct  The  case  of  Freeman  v.  Pope,  L.  R. 
evidence,  by  the  admission  or  deda-  5  Ch.  538,  the  most  familiar  author- 
rations  of  the  debtor,  of  his  intention ;  ity  as  to  the  rule  of  necessary  conse- 
it  only  means  that  the  evidence  pro-  quences,  was,  it  should  be  remem- 
duced  must  go  to  show  personal  in-  bered,  a  case  of  a  voluntary  settle- 
tention.  When  proper  evidence  of  ment,  not  one  of  the  conveyances 
the  kind  has  been  produced,  though  '  naturally  innocent/  And  so  it  is 
it  is  wholly  circumstantial,  the  only  expressly  put  by  Lord  Hatherley,  in 
question  is  whether  it  may  ration-  answer  to  a  suggestion  of  the  Vice- 
ally  lead  the  jury  or  judge  to  believe  Chancellor,  who  could  find  no  actual 
the  creditor's  allegation.  intention  to  defraud.     L.  R.  9  Eq. 

3  Fry.  J.  (now  L.  J.)  in  In  re  John-  206.  Lord  Hatherley,  after  saying 
son,  20  Ch.  D.  389;  Lord  Esher  in  Ex  that  a  jury  should  be  told  that  the 
parte  Mercer,  17  Q.  B.  290,  C.  A.  necessary  effect  of  a  voluntary  set- 
See  also  Jones  v.  Harber,  L.  R.  6  Q.  tlement '  was  to  be  considered  as  evi- 
B.  77,  Blackburn,  J.;  Shrubsole  v.  denting  an  intention  to  do  so,'  said: 
Sussams,  16  C.  B.  n.  s.  452.  '  It  is  established  by  the  authorities 
8  But  even  this  is  doubtful.  See  that  in  the  absence  of  any  direct 
the   forcible  observations  of  Lord  proof  of  intention,  if  a  person  owing 
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significance  of  statements  from  the  bench  that  a  creditor  will 
find  '  great  difficulty '  in  making  a  case  against  a  purchaser 
for  value;  !  those  statements  apply  only  to  cases  in  which 
the  transaction  is  '  naturally '  or  legally  '  innocent.'  The 
creditor  has  first  of  all  to  show  that  the  debtor  acted  with 
intent  in  his  mind  to  delay  or  defraud;  that  is  the  '  great 
difficulty; '  after  that  the  case  is  like  any  other,  —  the  pur- 
chaser must  now  bring  himself  within  the  saving  of  the 
statute  or  lose  the  property.8 

It  will  be  observed  that  the  fact  that,  in  transactions 
'  naturally  innocent/  a  personal  intention  to  delay  or  defraud 
creditors  must  be  shown,  does  not  affect  the  proposition  that 
wherever  there  is  conduct  such  as  would  constitute  intention 
to  defraud  in  the  average  man,  or  (what  is  the  same  thing) 
would  directly  hinder  or  defeat  creditors,  there  Js  a  case  of 
'  intent  to  hinder,  delay,  or  defraud; '  for  in  such  innocent 
transactions  there  would  be  no  intention  to  defraud  in  the 
average  man.  The  transaction  is  innocent  and  lawful  for 
every  one;  and  where  harm  follows  from  doing  only  what 
every  one  may  lawfully  do,  the  case  cannot,  in  any  view,  be 
treated  as  intended  vyrongdoing.  It  only  comes  to  this,  that 
in  innocent  transactions  the  average  man,  and  all  men,  must 
actually  and  personally  intend  to  hinder,  delay,  or  defraud 
creditors,  in  order  to  bring  the  matter  within  the  operation 
of  the  statutes.     And  barring  such  cases  it  is  true  to  say  that 

debts  makes  a  settlement  which  sub-  his  creditors,  and  that  the  case  is 
tracts  from  the  property  which  is  the  within  the  statute/ 
proper  fund  for  the  payment  of  l  Harman  v.  Richards,  10  Hare, 
those  debts,  an  amount  without  81,  89,  Turner,  L.  J.;  In  re  Johnson, 
which  the  debts  cannot  be  paid,  then  20  Ch.  D.  389,  394;  Holmes  v.  Pen- 
since  it  is  the  necessary  consequence  ney,  3  Kay  &  J.  90,  99;  Freeman  v. 
of  the  settlement  (supposing  it  effec-  Pope,  L.  R.  5  Ch.  538,  544.  See  also 
tual)  that  some  creditors  must  re-  Nugent  v.  Jacobs,  103  N.  Y.  125,  8 
main  unpaid,  it  would  be  the  duty  N.  E.  367. 

of  the  judge  to  direct  the  jury  that  2  See  chapters  18  and  19,  especially 

they  must  infer  the  intent  of  the  set-  the  latter, 
tlor  to  have  been  to  defeat  or  delay 
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the  conduct  in  question  must  be  such  as  would  make  a  case 
of  intention  in  the  average  man. 

In  one  particular  this  power  of  dominion,  under  the  law, 
allows  the  debtor  to  go  a  step  further.  He  may  not  only 
prefer  one  creditor  to  another;  he  may  do  so  with  the  express 
personal  intention  of  defeating  the  other  creditor  or  creditors,1 
so  far  as  the  statute  of  Elizabeth  and  the  like  American  stat- 
utes are  concerned.3  Something  further  must  be  added  to 
make  a  case  of  intent  to  defraud  within  the  meaning  of  those 
statutes. 

One  more  observation  should  be  made.  If  the  fraud  in 
question  is  expectant  or  going  on,  instead  of  accomplished, 
then  it  may  be  that  personal  intent  should  be  charged  as  a 
necessary  ground  of  proceedings,  unless  the  case  to  be  met 
is  one  of  purpose  to  convey  property  by  gift;  for  it  would  be 
difficult  to  state  a  case  for  interference  beforehand  in  any 
other  way.  An  application  for  an  injunction  to  prevent  an 
alienation 8  would  be  an  example;  so  by  same  cases  would  an 
application  for  an  attachment  ancillary  to  an  ordinary  suit, 
under  statutes,  which  prevail  very  widely,  authorizing  such 
proceeding  on  affidavit  that  the  defendant  is  making  away, 
or  is  on  the  point  of  making  away,  with  his  property  fraudu- 
lently.4 In  cases  of  this  latter  sort  it  has  been  decided  that 
personal  intent  must  be  charged.6 

§  3.   Guilt  or  Wrongfulness. 
Finally,  it  is  hoped  that  the  further  inquiry,  what  con- 
stitutes the  guilt  or  wrongfulness  required  to  make  a  case  of 

1  Whether  the  intention  is  to  de-         *  Ante,  p.  161. 

feat  one  creditor  or  more  than  one  is         6  McPike  v.  At  well,  34  Kans.  142, 

immaterial.    See  In  re  Moroney,  21  8  Pac.  118.   See  also  ante,  p.  5,  note. 

L.  R.  Ir.  27,  discussing  upon  this  In  McPike  v.  Atwell  the  attachment 

subject  Wood  v.  Dixie,  7  Q.  B.  892.  was  sought  against  an  assignment 

2  Ante,  p.  73.  for  creditors  charged  to  be  fraudu- 
■  Ante,  p.  161.  lent.    See  however  chap.  25,  §  3. 
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fraud  by  way  of  '  circumvention '  so  far  as  the  statute  of 
13th  Elizabeth  and  perhaps  of  27th  Elizabeth,  has  been 
shown.  As  regards  the  great  and  typical  aspects  of  the  subject, 
those  presented  in  chapters  7-14,  guilt  or  wrongfulness  con- 
sists simply  in  doing  certain  acts;  acts  which  do  not  imply, 
however  often  they  may  involve,  knavery,  dishonor,  or  per- 
sonal intent  to  get  the  better  of  creditors;  while  in  transac- 
tions naturally  innocent  there  must  be  personal  guilt.  For 
*  guilt '  or  '  wrongfulness/  in  the  generic  conception  of  cir- 
cumvention, is  expressed  by '  intent  to  defraud  '  in  the  specific 
conception  of  the  statutes  against  fraudulent  conveyances.1 

1  From  the  very  first  words  '  in-  that  the  father,  if  he  had  not  been  in- 
tent to  defraud,1  in  the  cases  em-  debted  to  others,  would  not  have  did- 
braced  in  §1  of  the  text,  were  taken  possessed  himself  .  .  .  and  there- 
out of  the  popular  meaning.  '  No  fore  it  shall  be  intended  that  it  was 
gift  shall  be  deemed  to  be  bona  fide,  made  to  defeat  creditors.'  Again 
within  the  said  proviso  [to  13th  Eliz.  Coke  says:  '  And  as  to  gifts  made 
c.  5],  which  is  accompanied  with  any  bona  fide,  it  is  to  be  known  that  ev- 
trust.'  Twyne's  Case,  3  Coke,  80,  ery  gift  made  bona  fide  either  is  on  a 
81  b  (1601).  And  the  following  ex-  trust  between  the  parties  or  without 
ample  is  given:  *  As  if  a  man  be  in-  any  trust.  Every  gift  made  on  a 
debted  to  five  several  persons,  in  the  trust  is  out  of  this  proviso  [i.e.  is 
several  sums  of  £20,  and  hath  goods  made  void  by  the  statute];  for  that 
of  the  value  of  £20,  and  makes  a  which  is,  betwixt  the  donor  and  do- 
gift  of  all  his  goods  to  one  of  them  in  nee,  called  a  trust  per  nomen  speci- 
satisf action  of  his  debt,  but  there  is  osum  is  in  truth,  as  to  all  the  cred- 
a  trust  between  them,  that  the  donee  itors,  a  fraud,  for  they  are  thereby 
shall  deal  favorably  with  him  in  re-  defeated  and  defrauded  of  their  true 
gard  of  his  poor  estate,  either  to  per-  and  due  debts/  Again:  '  When  a 
mit  the  donor,  or  some  other  for  him  man,  being  greatly  indebted  to  sun- 
or  for  his  benefit,  to  use  or  have  pos-  dry  persons,  makes  a  gift  to  his  son 
session  of  them,  and  is  contented  .  .  .  without  consideration  but  only 
that  he  shall  pay  him  his  debt  when  of  nature,  the  law  intends  a  trust  be- 
ne is  able.  This  shall  not  be  called  twixt  them,  scilicet,  that  the  donee 
bona  fide,  within  the  said  proviso,  would,  in  consideration  of  such  gift 
Ac.  Wilson's  Case,  Godb.  161  (1611);  .  .  .  relieve  his  father  .  .  .  and  not 
3  Salk.  174.  see  him  want.'    That  is  to  say,  the 

The  same  case  is  put  by  Coke  in  law  declares  that  certain  acts,  of 

another  form,  as  a  gift  by  a  father,  themselves,   make  the  '  intent '  of 

in  consideration  of  natural  affection,  the  statute. 

of  all  his  goods  to  his  son;  and  to  this         In  another  early  case  the  court 

Coke  says  that '  it  is  to  be  presumed  said: '  Where  leases  are  made  with  a 
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proviso  that  if  the  lessor  shall  pay  found  in  Lavender  v.  Blackstone,  2 

ten  shillings,  then  the  lease  shall  be  Lev.  146  (1687).    There,  though  a 

void,  such  lease  shall  be  void  as  to  jury  had,  in  a  prior  ejectment  be- 

the  purchaser,  because  it  is  apparent  tween  the  parties,  found  that  a  cer- 

that  the  sum  to  be  paid  is  not  of  the  tain  conveyance  was  not  fraudulent, 

value  of  the  land,  but  only  limited  as  in  a  second  ejectment  the  court  pro- 

a  power  of  revocation/     Griffin  v.  nounced  it  fraudulent  as  matter  of 

Stanhope,  Oro.  Jac.  454,  455  (1635).  law.    The  case  —  it  deserves  to  be 

This  was  said  in  regard  to  the  stat-  better  known  —  was  as  follows:  P, 

ute  of  27th  Eliz.  c.  4,  which  protects  being  heavily  in  debt,  for  which  D 

purchasers,  against  fraudulent  con-  was  bound,  levies  a  fine,  not  joining 

veyanoes;  but  there  is  nothing  in  his  wife,  in  favor  of  D  and  another, 

that  statute,  relating  to  the  present  in  trust  that  at  the  request  of  D  they 

question,    which   differs   from    the  should  sell  the  lands,  and  pay  off  the 

statute  of  13th  Elizabeth.  debts  for  which  D  then  was,  or  within 

So  in  Woodie's  Case,  cited  Cro.  fifteen  years  should  become,  bound 

Jac.  158  (1608),  it  was  adjudged  on  for  P,  then  all  such  damages  as  D 

the  same  statute  that  an  assignment  should  sustain   thereby,   and   then 

of  a  lease  of  lands  by  one  quasi  in  such  other  debts  as  were  due,  and 

jointure  to  his  wife,  he  taking  the  should  be  certified  within  a  certain 

profits,   and    afterwards   selling   it  time;  remainder,  if  any,  to  P,  etc. 

without  notice,  was  within  the  stat-  Proviso  (1)  that  P  might  make  a 

ute,  though  not  made  in  trust  to  be  jointure  to  his  wife  for  life  in  £300 

revoked,  nor  with  any  clause  of  rev-  per  year,  (2)  grant  rent-charges  to  his 

ocation;  because  it  was  a  voluntary  younger  children,  (3)  make  leases, 

conveyance  at  first,  and  shall  be  in-  with  consent  of  D  and  another,  of  all 

tended  fraudulent  at  the  beginning,  or  any  part  of  the  lands  for  any  num- 

This  decision  is  approved  and,  with  ber  of  years,  with  or  without  rent. 

other  like  cases,  followed  by  Lord  El-  A  large  part  of  the  land  was  sold, 

lenborough,  speaking  for  the  King's  and  all  the  debts  paid  with  proceeds. 

Beach,  in  Doe  d.  Otley  v.  Manning,  Afterwards  P,  being  in  possession  of 

9  East,  59.    There  was  no  fraud  in  the  residue  (which  the  deed  allowed, 

the  popular  sense  in  that  case,  as  was  so  long  as  he  paid  the  interest),  sold 

conceded.    See  especially  Townsend  £400  per  year  by  himself  alone,  and 

v.   Windham,   2  Ves.   1,    10,   Lord  the  purchaser  enjoyed  the  same  for 

Hardwicke;  Doe  d.  Bothell  v.  Mar-  many  years  without  interruption  by 

tyr,  1  Bos.  &  P.  N.  R.  332;  Evelyn  v.  the  trustees.    Finally  P  mortgaged 

Templar,  2  Bro.  C.  C.  148;  Trowell  v.  the  land  now  in  question,  part  of  the 

Shenton,  8  Ch.  D.  318,  C.  A.,  Jessel,  lands  above  mentioned,  to  G  who 

M.  R.  assigned  to  the  defendant.    P  hav- 

Doe  d.  Otley  v.  Manning  is  per-  ing  died,  his  heir  brings  ejectment, 
haps  the  highest  authority,  as  well  as  and  recovers,  the  jury  finding  the 
the  most  unequivocal  and  decisive,  settlement  not  fraudulent;  where- 
on the  question  of  27  Eliz.;  but  con-  upon  B  brings  ejectment  on  the 
fining  the  discussion  now  to  the  early  ground  that  the  settlement  was 
cases,  a  very  clear  authority,  though  fraudulent,  and  prevails,  the  jury 
also  relating  to  27  Eliz.,  may  be  being  directed  by  the  whole  court  of 
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K.  B.  (Sir  Matthew  Hale,  C.  J.  and  erty  which  had  been  the  subject  of 
others)  to  find  the  settlement  fraud-  an  honest  preference  on  the  eve  of 
ulent.  '  For  (1)  the  continuance  of  bankruptcy.  Counsel  for  the  plain- 
possession,  and  the  sale  of  £400  per  tiffs,  the  prevailing  side,  in  an  argu- 
annum,  by  himself  solely,  notwith-  ment  reported  at  length,  said: 
standing  the  trustees  joined  in  the  'Judging  fraud  —  I  mean  legal 
sale  of  the  other  part,  was  a  badge  of  fraud,  which,  especially  in  bank- 
fraud;  (2)  the  proviso  to  make  leases  ruptcy  cases,  means  an  act  unwar- 
.  .  .  puts  it  in  his  power  to  defeat  ranted  by  law,  to  the  prejudice  of 
the  whole  settlement  .  .  .  ;  (3). the  a  third  person,  and  not  that  crafty 
wife  did  not  join  in  the  fine,  and  villany  or  grossness  of  deceit  to 
therefore  continues  dowable.'  which    it    is    applied    in    common 

In  none  of  these  cases,  nor  in  any  language  —  judging  it  by  facts  and 

of  the  other  early  cases  falling  under  circumstances,  there  is  here  an  act 

§1,  supra,  is  there   any  suggestion  delusory,   at  least,   in   its  natural 

that  the  '  intent '  of  the  statutes  is  effect    on    the    creditors,  .  .  .  just 

to  be  taken  in  the  popular  sense,  and  fair  indeed  between  the  parties 

The  nearest  approach  to  an  excep-  if  they  only  had  been  concerned, 

tion  is  in  the  language  of  two  or  three  but  not  warranted  by  law/     It  is 

oases  of  the  time  of  Coke,  as  given  in  clear  that  the  court  (Lord)  Mansfield 

substance  in  Kimpton  v.  St.  Paul's  was  Chief  Justice)  acted  upon  that 

Parish,    2   Sess.    Cas.    127    (1726):  view  of  the  matter.    See  very  sim- 

'  Fraud  ought  not  to  be  conceived  ilar  language  in  an  opinion  by  Par- 

unless  expressly  found,  for  fraus  est  ker,  C.  J.  for  the  court,  in  Adams  v. 

odiosa  et  non  praesumenda.'    Chan-  Paige,  7  Pick.  542,  next  to  last  para- 

cellor  of  Oxford's  Case,  10  Coke,  56;  graph. 

Crisp  v.  Pratt,  Cro.  Car.  549;  Lady  The  foregoing  are  all  the  cases 

Gorge's  Case,  ib.  550.   See  also  Webb  touching  the  meaning  of  '  intent  to 

v.  Worfield,  Bridgm.  110,  112;  Dou-  defraud '  in  the  authorities  down  to 

glasse  v.  Waad,  1  Cas.  in  Ch.  99, 100;  the  time  of  Lord  Mansfield.     From 

Bath's  Case,  3  Cas.  in  Ch.  55,  85,  that  time  we  are  on  familiar  ground, 

114;  Terry  v.  Browne,  1  Keb.  41;  and   the   later   cases,    which   have 

Serjeant's  Case,  3  Leon.  253,  255.  already  been  referred  to,  need  not 

That  however  is  familiar  doctrine,  be    here    repeated.    The    language 

and  is  entirely  consistent  with  the  used  is  almost  everywhere  to  the 

meaning  generally  given  to  the  word  same  effect  as  that  above  given; 

'  fraud.'      (Of   these    17th   century  indeed,    apart    from    cases    which 

cases  only  Lady  Gorge's  Case  related  would  fall  under   §  2  of  the  text, 

to  either  of  the  statutes  of  Elisabeth;  there  has  never  been  any  serious 

that  case  arose  on  27th  Ellis.)    And  disposition  to  interpret  the  '  intent ' 

that   language  would   be  perfectly  of  the  statute  literally  from  time 

true  of  transactions  naturally  or  le-  when,  in  Twyne's  Case,  the  rule  was 

gaily  innocent  on  their  face.  laid  down,  that  the  statute  was  to 

One  more  case  may  be  specially  be  interpreted  liberally,  for  the  sup- 
noticed,  Harman  v.  Fishar,  Lofft,  472  pression  of  fraud.    That  famous  case 
(1773),  a  case  of  trover  by  assignees  is  throughout  the  great  authority, 
in  bankruptcy  suing  to  recover  prop-  The  list  of  early  cases  relating  to 
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the  statutes  of  Elizabeth  will  be  '  327;  Sanders's  Case,  ib.  327  and  398; 

made    substantially    complete    by  Newport's  Case,  ib.  477  (27  Eliz.); 

adding  to  the  foregoing  the  follow-  Banbury's  Case,  Freem.  Ch.  8  (27 

ing,  few  of  which  however  throw  Eliz.);    Hungerford    v.    Earle,    ib. 

much  light  upon  this  subject:  Dyer,  120;  s.  c.  2  Vera.  261,  ante,  p.  357; 

294  b,  in  the  year  of  the  statute,  Fletcher  v.   Sedley,    2   Vern.   490; 

post,  p.  464;    Burg's  Case,  Moore,  Tarback  v.  Marbury,  ib.  510,  ante, 

602  (27  Eliz.);  Bullock  v.  Thorne,  ib.  p.  87;    Horn  t>.  Horn,  1  Amb.  79, 

615  (same);   Sheldon  v.  Handbury,  ante,  p.  67;    Partridge  v.  Gopp,  2 

ib.   757   (same);    Bun-el's  Case,   6  Amb.  696;  s.  c.  1  Wen,  163,  ante, 

Coke,  72  (same);  Kitchin  v.  Dixson,  p.  65;  Crisp  v.  Pratt,  Croke  Ch.  548, 

Gouldsb.  116;  Price  v.  Sands,  ib.  118  ante,  p.  91;  White  v.  Hussey,  Prec. 

(27  Eliz.);    Gewen  v.  Roll,  Croke  Ch.    13    (27   Eliz.);    Thompson   v. 

Jac.  131  (same);  Scot  v.  Bell,  2  Lev.  Towne,  ib.  52;  Lewkner  t>.  Freeman, 

70  (same);    White  v.  Stringer,  ib.  ib.  105,  ante,  p.  87;  Lassels  v.  Corn- 

105  (same);  Smartle  v.  Williams,  3  wallis,  ib.  232;  Kirk  v.  Clark,  ib.  275; 

Lev.    387    (same);     Hamberton    v.  s.  c.  3Salk.  174;  Bucknalv.  Roiston, 

Howgil,  Hob.  72  b;  s.  c.  Jenk.  Cent.  Prec.  Ch.  285;  Loeffes  v.  Lewen,  ib. 

295;   Yate's  Case,  Godb.  284;   Wil-  370;    East  India  Co.  v.  Clavel,  ib. 

son's  Case,  ib.  161;  Smith  v.  Wheeler,  377;   Brunsden  v.  Stratton,  ib.  520; 

1  Mod.  16  and  38;  Bateman's  Case,  s.  c.  3  Salk.  174;   White  v.  Thorn- 

ib.  76;  Butler  v.  Waterhouse,  2  Show,  borough,  Prec.  Ch.  425;  s.  c.  3  Salk. 

46  (27  Eliz.  c.  4);  Hawes  v.  Loader,  174;    Duffin  v.  Furness,  Sel.  Cas. 

Yelv.  196;  a.  c.  Cro.  Jac.  270;  Pas-  in  Ch.  77;  s.  c.  2  Eq.  Cas.  Abr.  483; 

ton  v.  Lea,  Palmer,  414,  ante,  p.  Tomkins  v.  Ennis,  1  Eq.  Cas.  Abr. 

86;  Stowel  v.  Zouch,  Anderson,  172;  334  (27  Eliz.) ;  Roe  v.  Mitton,  2  Wils. 

Naylor  v.  Baldwin,  1  Rep.  in  Ch.  69;  356  (same);    Russel  v.  Hammond, 

Leach  v.  Dean,  ib.  78  (27  Eliz.);  West,  530;  s.  c.  1  Atk.  13,  ante  p. 

Laughton  v.  Tracy,  2  Rep.  in  Ch.  16;  89;  Walker  v.  Burrows,  1  Atk.  93, 

Holford  v.  Holford,  1  Cas.  in  Ch.  216  ante,  p.  88;    Ex  parte  Marsh,  ib. 

(27  Eliz.);  Gardiner  v.  Painter,  Cas.  158;    Newstead  v.  Searles,  ib.  265; 

t.  King,  65  (same);   Parker  v.  Ser-  Ryall  v.  Rolle,  ib.  165;   Brinton  v. 

jeant,  Rep.  t.  Finch,  146  (same);  Ward,  2  Atk.  172;  Taylor  v.  Jones, 

Oakover  v.  Pettus,  ib.  270;  Draper  ib.  600,  ante,  p.   88;   Middleton  v. 

v.  Dean,  ib.  439;  Brown  v.  Stebbing,  Marlow,  ib.  519;  White  v.  Sansom, 

ib.  449;  Jenkins  v.  Kemishe,  Hardr.  3  Atk.  410  (27  Eliz.),  ante,  p.  89; 

395 (27 Eliz.);  Buller v.  Waterhouse,  Troughton  v.  Troughton,   ib.   656; 

T.  Jones  94  (same);  Le  Strange  v.  Underwood  e.  Hitchcox,  1  Ves.  279, 

Temple,  1  Keb.  357  (same);    Miles  ante,  p.  131;    Bennet  v.  Musgrove, 

v.  Williams,  Lucas,  243,  247;  Tucker  ib.  51 ;  Jenner  v.  Wilkins,  3  Ves.  112; 

v.  Cosh,  Style,  288  (Bankruptcy  Act,  Alden  v.  Gregory,  2  Eden,  280  (27 

1  Jac.  1);  Cotterell  v.  Purchase,  Cas.  Eliz.);  Kimpton  v.  St.  Paul's  Parish, 

t.  Talb.  61, 63,  64  (mortgage  by  way  2  Sees.  Cas.  127;    Worseley  v.  De 

of  absolute  deed,  with  separate  de-  Mattos,   1   Burr.  467    (Bankruptcy 

feasance,  'will  always  appear  with  Act,  1  Jac.  I.);  Foxcroft  v.  Devon- 

a  face  of  fraud  *);  Porter  v.  Clinton,  shire,  2  Burr.  931,  941  (same). 

Comb.  222;   Astley  v.  Child,  Holt,  This  list  of  seventy  cases  and  more 
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§  4.  Intent  under  later  Statutes. 

The  statutes  of  many  of  the  states  provide  in  varying  lan- 
guage for  attachment  of  property  in  civil  actions  upon  affi- 
davit that  the  defendant  has  absconded  or  concealed  himself, 
or  is  about  to  remote  ajiy  of  his  property  from  the  state,  or 
has  assigned,  disposed  of,  or  secreted,  any  of  his  property 
with  intent  to  defraud  creditors.  There  is  reason  to  think 
that  when  the  question  of  intent  under  these  laws  relates 
to  dispositions  of  property  made  by  the  defendant  with  in- 
tent to  defraud,  that  is,  when  an  attachment  is  asked  for 
on  the  ground  that  the  defendant  has  made,  is  making, 
or  is  about  to  make  conveyances  of  his  property  with  in- 
tent to  defraud  his  creditors,  —  in  such  cases  there  is  reason 
to  think  that  the  intent  of  the  attachment  law  is  ordinarily  the 
same  as  in  the  statutes  against  fraudulent  conveyances  them- 
selves. Acts  alone,  as  well  as  personal  intention,  ordinarily 
should  establish  the  intent;  for  it  would  be  strange  that  a 
conveyance  could  be  pronounced  fraudulent  under  the  statutes 
against  fraudulent  conveyance,  and  yet  not  fraudulent  under 
the  attachment  laws. 

And,  though  it  is  not  safe  to  generalize  much  in  regard  to  special 
and  varying  statutes,  this  has  the  direct  support  of  authority.1 

begins  with  a  case  contemporaneous  though  what  there  is  on  that  subject 

with  the    statute    of    13th   Eliza-  will  mostly  be  found  in  the  early 

beth  (1570),  and  ends  nearly  two  cases    particularly    noticed    above, 

centuries  later,  in  the  time  of  Lord  !  See  Anderson  v.  Patterson,  61 

Mansfield  (1764).    Such  of  the  cases  Wis.     599;    Rice    v.    Morner,    ib. 

as  are  of  importance  are  considered  Keith  v.  Armstrong,  65  Wis.  225 

in  their  proper  place;  most  of  them  Stevenson  v.  Sloan,   65  Miss.  407 

belong  merely   to  history,   though  Douglass  v.  Cissna,  17  Mo.  App.  44 

some  might  still  be  cited  as  authority  Field    v.    Liverman,    17    Mo.    218 

if  there  were  not  later  and  better  Victor  v.  Henlein,  34  Hun,  562  (but 

reported  cases  upon  the  same  ques-  see  s.  c.  33  Hun,  549) ;  Durr  v.  Her- 

tions.    They  are  cited  in  a  body  vey,  44  Ark.  301 ;  Curtis  r.  Hoadley, 

here,  so  that  any  who  will  may  see  29  Kans.  566;    Knowles  v.  Sell,  41 

how   the   courts   construed   or   re-  Kans.  171,  tenant's  removal  of  crops; 

garded  the  statutes  in  early  times;  Masterson  v.  Bentley,  60  Ala.  520, 
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A  case l  in  Missouri,  in  which  state  the  attachment  laws 
are  regarded  as  '  harsh  and  extraordinary/ a  turned  in  part 
upon  a  confession  of  judgment  made  by  the  debtor  in  favor 
of  M.  And  the  question  was,  whether  the  confession  was 
ground  for  an  attachment,  as  having  been  made  with  intent 
to  hinder  or  delay  creditors.  It  was  held  that  it  was,  if  the 
execution  in  favor  of  M  was  to  be  '  held  up  '  until  other  exe- 
cutions came  in;  the  Supreme  Court  declared  that  such  facts 
would  '  render  the  execution  dormant  and  fraudulent  as  against 
subsequent  executions/  8  What  the  motive  may  have  been 
for  the  direction  to  hold  up  the  execution  is  immaterial.  Nor 
is  this  doctrine  affected  by  the  rule  that  the  plaintiff  must, 
under  the  statute  of  Missouri,  show  that  the  defendant's  act 
was  fraudulent  as  well  as  a  hindering  of  his  creditors;  4  for 
the  direction  to  hold  up  the  execution  till  other  executions 
come  '  crowding  in '  itself  constitutes  the  fraud.5 

One  of  the  cases  •  just  cited  will  serve  further  to  enforce 
the  point.  In  that  case  instructions  to  the  following  effect 
were  sustained:  1.  If  the  jury  believe  that  at  the  time  of  the 
commencement  of  the  suit  the  defendant  had  conveyed  or  as- 
signed any  of  his  property  or  effects  for  the  purpose  of  hin- 
dering or  delaying  any  of  his  creditors,  or  for  the  purpose 
of  compelling  his  creditors  to  compromise  or  compound  their 
debts  by  taking  less  than  the  amount  due,  or  for  the  purpose 

same.    Brickell,  C.  J.   in  the  last         s  The  rule  appears  to  be  well  set- 
case:  '  It  is  the  fact  of  removal  or  of  tied.    Whipple  v.  Foot,  2  Johns.  422; 
the   intent   to   remove   manifested  Doty  v.  Turner,  8  Johns.  20;  Storm  v. 
by  some  overt  act  or  declaration,  Woods,  11  Johns.  112;    Kellogg  v. 
which  is  the  ground  of  attachment.  Griffin,   17  Johns.  274;    Russell  v. 
The  language  of  the  statute  renders  Gibbs,  5  Cowen,  390;    Edwards  v. 
it  incapable  of  any  other  construe-  Harben,   2  T.   R.   596,    Buller,  J.; 
tion,  and  no  other  can  be  given  to  it,  Rice  v.  Sarjeant,  7  Mod.  37. 
without     impairing    its    beneficial         4  Enders  v.  Richards,  33  Mo.  598; 
operation.'    Contra,  McPike  v.  At-  Spencer  r.  Deagle,  34  Mo.  455;  Shove 
well,  34  Kans.  142.  v.  Farwell,  9  Bradw.  256,  260. 
1  Field  v.  Liverman,  17  Mo.  218.         6  Field  v.  Liverman,   supra,  and 
3Bullene  v.  Smith,  73  Mo.  151,  the  cases  last  cited. 
159.  e  Enders  v.  Richards,  supra. 
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of  inducing  any  of  his  creditors  to  grant  him  an  extension  of 
time  for  the  payment  of  their  debts,  they  will  find  for  the 
plaintiffs.  2.  Although  the  jury  may  believe  that  the  deed 
of  trust  was  executed  for  the  purpose  of  securing  bona  fide 
debts  to  R  and  others  and  that  R  and  the  trustee  named  may 
have  acted  throughout  in  good  faith,  yet  if  they  find  that  any 
part  of  the  purpose  of  the  defendant  in  making  the  deed  was 
to  keep  off  his  creditors,  or  to  hinder  or  delay  them,  or  to 
cover  up  his  property  from  them,  they  will  find  for  the 
plaintiffs.1 

This  subject  has  a  further  illustration  in  the  language  of  a 
learned  judge  in  a  New  York  case  2  touching  threats  on  the  part 
of  a  debtor  to  make  an  improper  assignment  of  his  property 

1  In  Shove  v.  Farwell,  9  Bradw.  of  conveyance  or  transfer,  by  which 
256,  260,  the  court  says  that  the  the  true  title  and  ownership  of  the 
statute  contemplates  that  the  fraud  debtor  is  kept  from  the  view  of  the 
shall  be  '  of  fact  as  contradistin-  creditor,  when  done  with  the  intent 
guished  from  a  legal  or  constructive  and  purpose  of  preventing  its  being 
fraud/  It  is  hardly  necessary  to  attached  or  taken  on  execution.  .  .  . 
say  that  fraud  may  be  and  often  As  if  A  should  transfer  his  stock  in  a 
is  '  of  fact '  without  being  a  matter  bank  to  B  as  collateral  security  for 
of  personal  intention.  See  pp.  207,  a  debt,  and  having  paid  the  debt 
208,  444.  Nor  is  there  anything  to  should  still  keep  it  in  the  name  of 
show  that  the  learned  judge  in  Shove  B  with  a  view  and  for  the  purpose  of 
v.  Farwell  meant  by  '  of  fact '  per-  preventing  the  attachment  or  seizure 
sonal  intention.  The  following  is  on  execution  by  his  creditors,  there 
his  very  good  illustration:  '  If  a  man  would  be  a  concealment  of  his  prop- 
has  shown  himself  to  be  dishonest,  erty  in  the  stock.'  This  was  said 
by  making  a  conveyance  of  his  prop-  in  relation  to  an  insolvency  statute, 
erty  designing  thereby  to  delay  So  it  is  laid  down  in  Adams  v.  Paige, 
and  hinder  his  creditors,  and  such  7  Pick.  542,  549,  that  a  collusive 
effect  is  produced,  then  for  the  space  and  unfounded  attachment  of  prop- 
of  two  years  the  statute  permits  erty  of  another's  debtor  '  is  a  mode 
the  creditor  to  treat  him  as  one  who  of  concealing  the  debtor's  effects  so 
may  repeat  his  fraud,  and  authorizes  that  they  may  be  drawn  from  the 
its  prevention  by  a  seizure  of  his  reach  of  creditors  who  might  wish 
property.'  Spencer  v.  Deagle,  34  to  avail  themselves  of  their  legal 
Mo.  455,  followed.  right  to  attach  or  levy.'    There  need 

What  constitutes  concealment  of  be  no  personal  intention  to  defraud  in 

property  see  O'Neil  v.  Glover,  5  Gray,  such  a  case.  Ib.f  infra,  p.  461,  note. 
144.    Thomas,  J.:   'Concealment  is         3Gashirie  v.  Apple,  14  Abb.  Pr. 

the  doing  of  an  act,  whether  by  way  64,  Robertson,  J. 
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if  pursued  by  a  particular  creditor.  After  giving  as  an  ex- 
ample of  such  an  assignment  a  transfer  of  property  upon 
trust  for  the  debtor,1  it  was  declared  that  whatever  purpose, 
inserted  in  the  assignment,  would  render  the  assignment 
void  as  legally  fraudulent,  ought,  when  declared  verbally  to 
be  the  object  of  *an  intended  assignment,  to  be  considered 
as  of  an  equally  fraudulent  character.3  It  is  clear  that  it  is 
not  necessary  that  there  should  have  been  any  personal  in- 
tent to  defraud  to  avoid  the  assignment  in  such  a  case.8  And 
the  same  was  distinctly  laid  down  in  a  Massachusetts  case  4 
in  which  there  had  been  a  collusive  attachment  of  property 
which,  if  upheld,  would  defeat,  as  a  concealment  of  the  debt- 
or's property,  the  rights  of  other  creditors. 


1  Chapter  11. 

3  To  the  same  effect  Livermore  v. 
Rhodes,  27  How.  Pr.  506.  A  mere 
threat  to  assign  would  be  a  different 
thing,  for  that  would  only  be  a 
threat  to  do  what  the  law  allows, 
lb.;  Wilson  v.  Britton,  6  Abb.  Pr. 
97;  Dickinson  v.  Benham,  10  Abb. 
Pr.  390;  s.  c.  12  Abb.  Pr.  158. 
See  as  to  threats  to  conceal  prop- 
erty Newman  v.  Kraim,  34  La.  An. 
910. 

*  See  pp.  300,  312. 

4  Adams  v.  Paige,  7  Pick.  542, 
550.  Parker,  C.  J.:  'We  see  no 
necessity  of  proving,  nor  do  we  im- 
pute to  the  defendants,  any  wicked 
or  corrupt  design  to  cheat  or  defraud 
the  plaintiffs.  It  is  enough  that  they 
associated  together  and  aided  each 
other  to  do  an  unlawful  act  prejudi- 


cial to  the  plaintiffs,  so  that,  in 
regard  to  the  law  of  debtor  and 
creditor,  it  is  fraudulent.1 

The  second  sentence,  it  is  con- 
ceived, is  judicial  authority  of  the 
best  for  the  view  of  traud  set  forth 
in  this  volume.  It  may  be  remarked 
that  Shaw,  who  succeeded  Parker,  as 
Chief  Justice,  was  counsel  for  the 
plaintiffs;  and  that  he  admitted 
that  there  was  no  personal  intention 
to  defraud  in  the  case.  See  p.  546, 
of  the  Report.  The  case,  it  is  true, 
was  an  action  for  damages,  but  the 
wrong  was  one  of  the  nature  of 
wrongs  under  the  statute  of  13  Eliza- 
beth as  well;  and  the  very  question 
before  the  court  was  whether  the 
transaction  was  fraudulent.  'We 
have' only  to  decide/  said  the  court, 
1  whether  it  was  fraudulent. 
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CHAPTER  XVI. 


CONSEQUENCES  OF  PROOF  OF  INTENT. 


§  1.  Existence  op  other  Property. 

What  legal  consequences  flow  from  proving  that  an  aliena- 
tion has  been  made  with  intent  to  hinder,  delay,  or  defraud 
creditors  ?  Allusion  to  such  consequences  has  been  made 
from  time  to  time  in  the  preceding  pages,  but  that  has  been 
incidental ;  it  is  important  now  to  consider  the  subject 
directly,  and  to  ascertain  as  definitely  as  possible  the  nature 
and  extent  of  the  same. 

The  first  fact  to  observe  is  that  the  statute  of  13th  Eliza- 
beth, with  its  followers  in  this  country,  declares  invalid  alien- 
ations made  simply  with  intent  to  defraud.  Here  is  a  striking 
difference  between  the  statute  and  the  law  of  deceit.  Fraud 
attempted  in  this  latter  way  does  not  come  within  the  notice 
of  the  law,  at  least  on  its  civil  side,  by  reason  merely  of  intent 
to  defraud,  however  clear  or  bold ;  damage  must  be  added. 
But  the  statute  of  Elizabeth  says  nothing  of  damage ;  it  de- 
clares the  intent  to  defraud  fatal  to  the  alienation.1 

Indeed  it  matters  not,  where  personal  intent  to  defraud  is 
shown,  that  the  fraudulent  conveyance,  if  allowed  to  stand, 


1  This  distinction  was  overlooked  in 
Meyer  v.  Sulzbacker,  76  Ala.  120,  dic- 
tum. But  the  law  of  some  of  our 
states  requires  the  creditor,  in  a  suit 
in  equity  to  set  aside  a  fraudulent 
conveyance,  to  aver  a  deficiency  of 
legal  assets.  Ante,  p.  153.  That 
rule  however  has  nothing  to  do  with 
other  cases;  it  does  not  mean  that  the 
statutes   against   fraudulent   convey- 


ances apply  only  to  cases  in  which 
there  is  not  still  ample  property  of  the 
debtor  within  the  creditor's  reach. 
Those  statutes  give  the  creditor  the 
right  to  levy  upon  the  very  property 
which  has  been  conveyed  to  hinder  or 
defraud  him,  regardless  of  other  prop- 
erty. Wadsworth  v.  Williams,  100 
Mass.  126. 
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would  not  harm  any  one,  by  reason  of  the  fact  that  the  debtor 
has  other  property,  ample  in  amount,  within  the  reach  of  his 
creditors.1  There  has  been,  where  the  case  is  not  a  matter 
of  statute,  some  confusion  on  this  point,  as  we  have  pointed 
out  on  a  preceding  page,2  growing  out  of  an  entirely  distinct 
rule ;  a  rule  of  courts  of  equity,  that  before  their  process  is 
available  to  reach  equitable  assets  of  a  debtor,  it  must  appear 
that  there  is  no  remedy  at  law,  that  is,  that  there  is  no  prop- 
erty of  the  debtor  which  can  be  attached  or  taken  on  execu- 
tion by  ordinary  process.    This  doctrine,  when  applied  to 


*  Wadsworth  v.  Williams,  100  Mass. 
126  ;  Gonuley  v.  Potter,  29  Ohio  St. 
597  ;  Botsford  v.  Beers,  11  Conn.  869  ; 
Weightman  v.  Hatch,  17  IU.  281 ;  Yan- 
kee v.  Sweeney,  80  Ky.  65,  2  8.  W. 
559,  562,  563;  Vasser  v.  Henderson, 
40  Miss.  519;  Lehman  v.  Meyer,  67 
Ala.  396;  Hager  v.  Shindler,  29  CaL 
47;  Wadsworth  vl    Schissebauer,   32 
Minn.   84,    19   N.   W.    390;   Leonard 
v.  Forcheimer,  49  Ala.  145;  Sangster 
v.  Gaither,  3  Md.  40;  Inloes  v.  Ameri- 
can Bank,  11  Md.  173,  183;  Main  v. 
Lynch,  54  Md.  658;  Miller  v.  Dayton, 
47  Iowa,  312.     See  Goodman  v.  Wine- 
land,  61  Md.  449,  quoted,  ante,  p.  77, 
note*.     Statute  has  changed  the  rule 
in  some  states.     See  e.  g.  the  statute 
of  California,  Civil  Code,  §  3441 :  '  A 
creditor  can  avoid  the  act  or  obliga- 
tion   of    his    debtor    for    fraud    only 
where   the   fraud   obstructs   the   en- 
forcement  by   legal    process    of   his 
right  to  take  the  property. affected  by 
the  transfer  or  obligation.'    And  queere 
as  to  the  effect  of  fraud  upon  one  dis- 
tinct set  of  the  creditors  ;  can  the  others 
avail  themselves  of  it  ?    In  Powers  v. 
Gray  don,  10  Bosw.  630,  645,  Robertson, 
J.  seems  to  think  they  cannot.     But  if 
the  creditors  affected  were  to  proceed 
against   the  transaction  and  upset  it, 
that  would  let  all  creditors  in  accord- 
ing to  the  general  doctrine  of  equity ; 
and  that  being  the  case  the  creditors 


who  were  not  intended  by  the  fraud 
would  have  an  equity,  which  they 
ought  to  be  able  to  assert  indepen- 
dently. Ante,  pp.  85,  94.  But  it  is  not 
clear  that  that  principle,  applicable  to 
the  case  of  subsequent  creditors,  who 
may  have  everything  at  stake  upon  it, 
would  be  applied  to  such  a  case  as  that 
referred  to  in  Powers  v.  Graydon. 

A  rule  that  may  seem  to  militate 
against  the  text  is,  that  intent  to  de- 
fraud in  the  case  of  the  conveyance  of 
exempt  property  cannot  be  made  avail- 
able by  creditors  (ante,  pp.  44  et  seq. ) ; 
the  reason  sometimes  given  being  that 
creditors  cannot  be  injured  by  the  con- 
veyance. Fellows  v.  Lewis,  65  Ala.  343; 
Paulk  v.  Wolfe,  84  Ala.  541.  But  the 
true  reason  is,  that  there  was  nothing 
for  the  intent  to  operate  upon ;  the 
statutes  against  fraudulent  conveyances 
have  not  enlarged  the  rights  of  credi- 
tors. Ante,  pp.  37,  52.  So  too  collu- 
sion without  damage  (Lamb  v.  Smith, 
132  Mass.  574)  is  a  different  thing,  and 
may  not  be  wrongful. 

'Ante,  p.  76,  note,  and  cases  there 
cited.  [Also  p.  152,  n.  2j.  The  debtor 
may  estop  himself  to  say  that  he 
had  other  property  which  might  have 
been  taken,  as  by  informing  the  offi- 
cer that  he  has  no  property  and 
inducing  the  officer  so  to  return. 
Lewis  v.  Lamphere,  79  111.  187/ 
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the  present  subject,  bears,  not  upon  ordinary  attachments  or 
executions,  in  the  absence  of  special  statute,  but  only  upon 
cases  in  which  the  creditor  has  brought  suit  in  equity  to  reach 
the  property  fraudulently  conveyed  by  his  debtor,  as  where 
the  suit  is  to  set  aside  the  conveyance. 

But  as  a  new  question,  unaffected  by  statute,  the  doctrine 
is  wrong.  The  statute  of  Elizabeth  applies,  so  far  as  its 
language,  our  only  guide,  indicates,  to  all  cases  and  to  all 
courts ; l  the  debtor  remains  the  owner.3  When  a  creditor 
finds  it  necessary  to  proceed  in  equity,  his  case,  if  really 
founded  upon  a  conveyance  made  by  his  debtor  in  fraud  of 

1  The  conveyance  is  invalid  at  law  that  the  debtor  was,  under  the  statute, 
as  well  as  in  equity ;  this  distinction  a  trustee  ex  maleficio.  4  What  then,' 
between  fraudulent  conveyances  under  said  Gibson,  C.  J.  in  Englebert  v.  Blan- 
the  statute  of  Elizabeth  and  convey-  jot,  2  Whart.  240,  245,  quoted  in  Heath 
ances  made  or  obtained  by  deception  v.  Page,  68  Penn.  St.  108,  *  what  then  is 
should  not  be  overlooked.  See  infra,  the  interest  of  the  debtor  in  property 
pp.  483-487.  In  Massachusetts,  ow-  fraudulently  conveyed  by  him  T  As  re- 
ing  perhaps  to  confusion,  this  distinc-  gards  benefit  to  himself,  absolutely  nota- 
tion does  not  prevail.  Bassett  v.  ing  ;  but  as  regards  benefit  to  those 
Brown,  100  Mass.  355,  holding  con-  attempted  to  be  defrauded,  something 
veyanees  of  land  obtained  by  fraud-  tangible  and  substantial.  For  the  bene* 
ulent  representations  void  at  law.  fit  of  these  the  ownership  remains  in  him 

That  conveyances  in  fraud  of  credi-  as  a  trustee  ez  maleficio.     On  no  other 
tors  are  invalid  at  law  was  held  in  the  principle  could  the  legal  title  be  sold, 
very   year   in   which    the   statute   of  even  on  judicial  process  against  him ; 
18th  Elizabeth  was  passed.    Dyer,  294  b  yet  it  is  constantly  seized  in  execution 
(names  of  parties  not  stated).     Pending  and  sold  as  his.    The  title  remains  in 
a  suit,  and  to  defraud  the  plaintiff  of  him  so  far  as  is  necessary  to  protect  the 
his  execution,  the  defendant  conveyed  interest  of  his  creditors.'    But  why  call 
his  lands  by  voluntary  deed,  and  still  the  debtor  a  trustee  if  the  title  remains 
took  the  profits  thereof.    The  sheriff  in  him  ?    He  stands  towards  the  credi- 
returned  execution  so  stating,  without  tor  as  he  stood  before  the  conveyance, 
a  levy,  and  asked  for  directions ;  the  as  owner  of  the  property ;  and  the  prop- 
old  law  not  being  thought  clear.     See  erty  is  taken  accordingly.    The  fraudu- 
ante,  p.  164.     Meantime  the  statute  lent   grantee  is  more  like    a    trustee 
of  13th  Eli*,  having  passed,  a  plu-  (Heath  v.  Page,  supra,  and  Ferguson 
ries  execution  was  now  awarded  by  the  v.  Hillman,  55  Wis.  181,  12  N.  W. 
court,  the  statute  having  reference  back  380,   as   to   proceeds  of  subsequent 
to  the  beginning  of  the  reign.     But  the  sale  by  such  grantee),  as  in  cases  of 
judges  were  not  agreed  what  should  be  deception;  in  regard  to  which  latter 
done  with  the  former  writ  and  return.  cases  see  Small  v.  Attwood,  Younge, 

8  It  has  been  supposed  in  some  cases  507;  Cheney  v.  Gleason,   117  Mass. 

557. 
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creditors,  is  founded  upon  the  statute  of  Elizabeth,  and  is 
not  the  technical  proceeding,  invented  by  equity,  to  reach 
equitable  assets ; 1  it  only  resembles  that  case,  — '  quod 
simile  non  est  idem.'  Some  of  the  courts,  unwilling  to  defeat 
the  statute  against  fraudulent  conveyances,  and  yet  under 
the  influence  apparently  of  the  confusion  referred  to,  or  act- 
ing under  statute,  have  stopped  short  with  declaring  that, 
before  the  creditor  can  have  his  debtor's  fraudulent  convey- 
ance set  aside,  he  must  have  had  execution  issued ;  then  suit 
in  equity  can  be  brought  in  aid  of  the  execution.8  But  this 
is  opposed  to  our  statute ;  it  should  be  enough  to  justify  the 
action  of  equity,  in  the  absence  of  other  statute,  that  the 
creditor  has  obtained  a  lien  upon  the  property  fraudulently 
conveyed.8 

The  courts  of  one  or  two  of  the  states  proceed,  in  another 
particular,  as  if  it  were  not  fatal  to  a  conveyance  that  it  was 
made  with  intent  to  hinder,  delay,  or  defraud,  indeed  even 
though  there  has  been  an  actual  delay  of  creditors,  if  still  the 
result  has  not  been  to  prevent  them  from  reaching  the  prop- 
erty in  question.  Thus  we  have  seen  that  according  to 
Massachusetts  law,  where  debtors'  rights  have  been  much 
enlarged  by  the  courts,  an  insolvent  debtor  may  in  an  assign- 
ment for  his  creditors  provide  that  dividends  of  the  refusing 
creditors,  or  surplus  in  the  case  of  a  partial  assignment,  shall 
be  paid  back  to  the  assignor,  because  creditors  can  still  reach 
the  fund  to  be  paid  back.4  This  however  is  the  result  of  the 
law's  abridgment  of  creditors'  rights,  and  is  not  to  be  taken 
as  any  part  of  the  law  against  fraudulent  conveyances  in  it- 
self.6 And  there  are  other  cases  of  which  the  same  might 
be  said.6 

1  As  to  that  sort  of  case  see  De-         *  Wadsworth  v.  Schissebauer,  32 

vine  v.  Harkness,  117  111.  145,  7  N.  Minn.  84,  19  N.  W.  390,  in  which  the 

E.  52;  also  ante,  p.  76,  note.  subject  is  well   considered.     Ante, 

3  Adsit  t>.  Butler,  87  N.  Y.  585.  pp.  76,  152,  note. 
See  Mathews  v.  Mobile  Ins.  Co.  75         4  Ante,  pp.  328-330. 
Ala.  85.    But  see  Sharp  v.  Sharp,  76         6  Ante,  p.  334. 
Ala.  312.  6  Ante,  pp.  330-334. 
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§  2.   Partial  Validity  of  Conveyance:  '  Void  and  Void- 
able':  Improvements:  Rents  and  Profits. 

In  the  next  place  what  is  the  legal  consequence  of  the  in- 
validity of  a  conveyance,  under  the  statute?  The  language 
of  the  statute  of  Elizabeth  is  very  pointed  ifl.  this  particular; 
it  declares  the  fraudulent  conveyance  and  other  enumerated 
things  (including  even  judgments  *)  '  to  be  clearly  and  utterly 
void,  frustrate,  and  of  none  effect/  against  the  parties 
wronged.  The  statute  in  some  of  our  states  has  similar  lan- 
guage; that  of  Pennsylvania  and  that  of  South  Carolina  being 
precisely  the  same;  that  of  Florida,  declaring  the  conveyance 
'  to  be  utterly  void,  frustrate,  and  of  none  effect; '  that  of  North 
Carolina  and  that  of  New  Jersey,  '  to  be  utterly  void  and  of  no 
effect; '  that  of  Ohio,  '  to  be  void  and  of  no  effect; '  that  of 
Mississippi  and  that  of  Rhode  Island, '  to  be  clearly  and  utterly 
void; '  that  of  Vermont,  to  '  be  utterly  void,'  and  to  '  be  null 
and  void.'  But  the  statute  in  most  of  the  states  merely  de- 
clares the  conveyance  'void.'  This  language  must  however 
be  taken  in  connection  with  the  saving,  in  the  statutes  gen- 
erally, of  purchasers  for  valuable  consideration  in  good  faith. 
Still  presumptively  the  statutes  apply  when  the  '  intent '  is 
established  on  the  part  of  the  debtor. 

That  the  language  in  question  is  not  to  be  taken  as  widely 
true  is  clear  from  the  fact  (1)  that  the  fraudulent  conveyance 
is  good  between  the  parties,  (2)  that  the  grantee  though  a 
participant  in  the  grantor's  fraud  can  convey  a  good  title  to 
another,  °  and  (3)  from  the  fact  (soon  to  be  commented  upon) 

1  See  ante,  pp.  123,  158,  note;  poet,  p.. 507. 

°  Provided  that  the  purchaser  takes  for  value  and  without  notice. 
Gridley  v.  Wynant,  23  How.  500;  Freiburg  v.  Dreyfus,  135  U.  S.  478; 
Freeman  t>.  Pullen,  130  Ala.  653,  31  So.  451;  NeaTs  Exr.  v.  Gregory,  19  Fla. 
356;  Colquit  v.  Thomas,  8  Ga.  258;  Sawyer  v.  Almand,  89  Ga.  314,  15 
S.  E.  315;  Spicer  v.  Robinson,  73  111.  519;  Dolan  v.  Van  Demark,  35  Kan. 
305,  10  Pac.  848;  Nicholson  v.  Condon,  77  Md.  620,  18  AtL  812;  Hubbell 
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that  the  statute  confers  certain  procedural  rights  against  the 
debtor's  grantee,  which  would  not  be  needed  if  the  conveyance 
were  in  all  respects  absolutely  void.a  But  for  some  special 
purposes  the  condemnatory  language  of  the  statutes  has  re- 
ceived full  force.  Participation  by  the  alienee  of  property 
in  the  fraud  of  the  debtor-alienor  may  furnish  such  a  purpose. 
A  mortgage  e.  g.  is  made  with  '  intent '  to  defraud  other  cred- 
itors of  the  mortgagor,  both  parties  actually  participating 
in  such  intent,  the  mortgagee  however  becoming  himself  a 
real  creditor,  —  or  a  mortgage  is  made  covering  property 
which  is  conveyed  with  '  intent '  of  both  parties  to  defraud 
the  mortgagor's  other  creditors,  and  certain  other  property  is 
conveyed  with  it  in  good  faith,  to  secure  an  honest  debt  due  to 

v.  Currier,  10  Allen  (Mass.)  333;  Yoder  v.  Reynolds,  28  Mont.  183,  72  Pac 
417;  Saunders  v.  Lee,  101  N.  C.  3,  7  S.  E.  590;  Morse  v.  Aldrich,  12  Sm.  & 
M.  (Miss.)  608;  Hardy  v.  Broaddus,  35  Tex.  668,  685.  See  further  cc. 
XVIII  and  XIX. 

°  See  Thompson  v.  O'Sullivan,  6  Allen  (Mass.)  303.  Here  a  bill  was 
brought  to  set  aside  a  fraudulent  conveyance  from  husband  to  wife. 
The  transfer  had  been  made  directly,  and  had  not  passed  any  title.  In 
other  words,  it  was  void,  and  the  bill  was  held  not  to  lie,  as  for  a  convey- 
ance merely  fraudulent  as  against  creditors.  The  petitioner  had  nothing  to 
do  but  to  disregard  the  invalid  title  of  the  wife  and  rely  upon  the  husband's 
legal  title.  If  the  legal  title  had  passed  between  the  parties  the  transfer 
would  have  been  merely  voidable,  and  the  proceedings  to  set  aside  would 
have  been  properly  brought.  Under  a  statute  providing  that  a  judg- 
ment establishes  a  lien  and  that  the  judgment  creditor  may  have 
execution  upon  real  estate  'whereof  the  defendant  is  seised  in 
law  or  in  equity  on  the  day  of  the  rendition  of  the  judgment,* 
it  has  been  held  that  such  a  lien  does  not  attach  from  the  mere  fact  of  the 
Judgment,  upon  property  fraudulently  conveyed.  Parrott  v.  Crawford, 
5 1.  T.  103,  82  S.  W.  688.  That  such  a  conveyance  is  not  absolutely  void  is 
shown  further  by  decisions  that  a  creditor  who  has  assented  may  be  es- 
topped from  setting  it  aside.  Robins  v.  Wooten,  128  Ala.  373,  30  So.  681; 
Sickman  v.  Abernathy,  14  Colo.  174,  23  Pac.  447;  Perisho  v.  Perisho,  95 
III.  App.  644.  See  also  p.  482.  On  the  general  proposition  that  such  con- 
veyances are  merely  voidable,  see  also  Doster  v.  Bank,  67  Ark.  325,  329, 
55  S.  W.  137;  Greenthal  i>.  Lincoln,  67  Conn.  322,  35  Atl.  266;  French 
Co.  v.  Theriault,  107  Wis.  627,  83  N.  W.  927.  Cf.  Rutherford  v.  Carr,  99 
Tex.  101,  87  S.  W.  815,  and  Tudor  v.  Tudor,  80  Vt.  202,  67  Atl.  539,  on 
interpretation  of  the  word  '  void.' 
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the  mortgagee;  in  each  of  these,  and  in  all  similar  cases,  the 
language  of  the  statute  has  its  full  force,  and  the  transaction 
is  invalid  entirely.1  When  attacked  by  a  creditor,  it  will  not 
stand  as  security  for  the  sum  really  due,2  or  hold  good  in  re- 
spect of  the  property  not  fraudulently  included;  '  assuming  of 
course  that  the  claimant  was  actually  privy  to  the  fraud  of 
the  debtor.4  '  Void/  in  the  language  of  the  statute,  in  part, 
the  transaction  is  void  in  the  whole;  *  though  in  some  cases 

1 18  Holt   v.    Creamer,  34  N.  J.  v.  Smith,  35  N.  J.  Eq.  303;  Hubbard 

Eq.  181.    The  cues  supposed  are  v.  Allen,  59  Ala.  283;   Campbell  v. 

new  debts.  Davis,  85  Ala.  56, 4  So.  140;  Caldwell 

'  Weeden  v.  Hawes,  10  Conn.  50  v.  King,  76  Ala.   149;    Lobetein  v. 

('  where  the  statute  makes  a  deed  Lehn,  120  HI.  549,  12  N.  £.  68;  Low 

void  for  anything  done  against  law,  v.  Wortman,  44  N.  J.  Eq.  193,  201, 

if  any  part  of  the  consideration*  is  14  Atl.  586;  Forniquet  v.  Forstall, 

against   law    the    deed    is   entirely  34  Miss.  87;    Harman  v.  Hoskins, 

void  ') ;  Holt  v.  Creamer,  34  N.  J.  Eq.  56  Miss.  142, 149;  Black  v.  Vaughan, 

181,  187;   Mead  v.  Combs,  19  N.  J.  70  Texas,  47,  7  S.  W.  604;   Horton 

Eq.  12;  Sommerville  v.    Horton,   4  v.    Williams,    21    Minn.    187,    192; 

Yerg.  541,  550;   Winsted  v.  Hulme,  Ferguson  v.  Hillman,  55  Wis.  181, 

32  Kans.  568,  4  Pao.  9Q4.  12  N.  W.  389;  Seivers  v.  Dickover, 

*  Russell  v.  Winne,  37  N.  Y.  591.  101  Ind.  495;  McLean  v.  Letchford, 

4Beall  v.  Williamson,  14  Ala.  55,  60  Miss.  169;   Simmons  v.  Ingram, 

62;  Lyne  v.  Warm,  72  Ala.  43,  where  ib.  886  (wife  not  entitled  to  dower); 

the  claimant  was  not  privy  to  the  Wallach  v.   Wylie,   28  Kans.   138. 

fraud,  and  so  did  not  come  within  [Swinford  v.  Rogers,  23  CaL  233; 

the  rule  of  the  text.    See  also  Got-  Livingston   v.   Swofford,    12    Colo, 

don  v.  Tweedy,  71  Ala.  202;  Porter  App.  331,  56  Pac.  355;    Beidler  v. 

v.  Grade,  58  Ala.  303.  Crane,  135  HI.  92,  25  N.  E.  655; 

6  Besides  the  foregoing  cases  see  Biggins  v.  Lambert,  213    HL  625, 

Boyd  v.  Dunlap,  1  Johns.  Ch.  478;  73  N.  E.  371;    Liddle  v.  Allen,  90 

Sands  v.   Codwise,    4   Johns.    536;  la.  738.  57  N.  W.  603;  Hadley  v. 

Goodrich   v.   Downs,    6    Hill,   439;  Adsit,  3  Kan.  App.  122, 42  Pac.  836; 

Grover  v.  Wakeman,  11  Wend.  187,  Holland  «.  Graft,  20  Pick.  (Mass.) 

194;    Fulton  Bank  v.  Benedict,   1  321;    Morley  Bros.  v.  Stringer,  133 

Hall,  480,  546;  Jackson  v.  Packard,  Mich.  690,  95  N.  W.  978;  Thompson 

6  Wend.  415;    Rice  v.  Welling,  5  v.    Bickford,    19   Minn     17;     Nat. 

Wend.  595;   Hammond  v.  Hopping,  Tube  Works  Co.  v.  Ring  Go.  118  Mo. 

13  Wend.  505;    Loos  v.  Wilkinson,  365,  22  S.  W.  947;  Bates  Co.  Bank 

113  N.  Y.  485, 21  N.  E.  392;  8.  c.  110  v.  Gailey,  117  Mo.  181,  75  S.  W.  646: 

N.  Y.  195,  18  N.  E.  99;    Davis  v.  Kitte  v.  Wfflson,  130  Ind    492,  29 

Leopold,  87  N.  Y.  620;    Hentse  v.  N.   E.   401;    Simons  v.  Goldbach, 

Bentle?  34  N.  J.  Eq.  562;  Muirhead  56  Hun  209,  affirmed  123  N  Y.  637, 
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there  may,  it  seems,  be  a  severance,  if  easy,  of  valid  from 
void.1 

This  rule  has  been  applied,  and  in  principle  rightly,  in  the 
case  of  absolute  deeds  recorded,  but  intended  for  mortgages; 
the  deed  not  being  allowed  to  stand  against  other  creditors 
for  the  sum  really  due.2  But  the  contrary  has  also  been  held.8 
It  has  also  been  decided  that  where  two  pieces  of  property 
are  sold  at  the  same  time,  to  the  same  person,  the  sale  of  one 
may  be  fraudulent  against  creditors,  while  the  sale  of  the 
other  is  valid,  evqp  though  both  pieces  are  conveyed  by  the 
same  instrument.4  And  so  it  has  been  decided  of  a  convey- 
ance made  up  of  distinct  and  easily  separate  transactions, 
some  fraudulent,  some  proper. s 

25  N.  E.  953  (confession  of  judg-  upon   this    subject   see  Young    v. 

ment);  Jaffray  v.  Wolf,  4  Ok.  303,  Ward,  115  111.  264,  3  N.  £.  512. 

47  Pac.  496,  Craig  v.  Vineyard  Co.,  l  See  French  v.  French,  5  De  G. 

30  Or.  43,  46  Pac.  421;  Bowie  v.  M.  &  G.  95. 

Free,  3  Rich.  Eq.  (  S.  C.)  403  (judg-  3  Campbell  v.  Davis,  85  Ala.  56; 
ment);  Garvin  v.  Garvin  55  S.  C.  Caldwell  v.  King,  76  Ala.149. 
360,  33  S.  E.  458;  McCutcheon  v.  •  Hinkle  v.  Wilson,  53  Md.  287. 
Pigue,  4  Heisk.  (Tenn.)  565;  Lewis  4  Scheble  v.  Jordan,  30  Kans.  353, 
v.  Caperton's  exors.,  18  Grat.  (Va.)  sale  of  one  piece  absolutely,  the 
148.  Haslewood  v.  Forrer,  94  Va.  other  on  trust  for  the  vendor; 
703,  709,  27  S.  E.  507;  A.  P.  Jaffrey  v.  McGough,  83  Ala.  202, 
Hotaling  Co.  v.  Clancy,  21  Wash,  conveyance  to  several  grantees,  for 
1,  56  Pac.  929;  Kanawha  Valley  value  as  to  some  of  them,  held  good 
Bank  v.  Wilson,  25  W.  Va.  242;  so  far.  [But  when  there  has  been 
Bank  of  Commerce  v.  Fowler,  93  fraud  in  the  transfer  of  separate 
Wis.  241,  67  N.  W.  423.  If  the  pieces  of  property,  not  all  of  which 
fraud  consists  merely  in  securing  the  are  necessary  to  satisfy  the  creditor's 
property  at  an  assignee's  sale  for  claim,  the  court  is  not  obliged  as  a- 
less  than  it  is  worth,  but  with  the  matter  of  law  to  regard  the  trans- 
expectation  that  the  amount  paid  action  as  separable,  and  may  decree 
will  be  appropriated  to  the  claims  the  setting  aside  of  the  entire  con- 
of  creditors,  the  sale  will  not  veyance.  Metcalf  v.  Moses,  161 
be  set  aside  without  reimbursing  N.  Y.  587,  56  N.  E.  67.] 
the  fraudulent  purchaser.  Thomas  6  Feldman  v.  Gamble,  26  N.  J.  Eq. 
v.  Beals,  154  Mass.  51,  27  N.  E.  494.  [Woodson  v.  Carson,  135  Mo. 
1004.  But  see  Stovall  v.  Bank,  8  521,  35  S.  W.  1005,  37  S.  W.  197; 
Sm.  &  M.  (Miss.)  305;  Shepherd  Commercial  Bank  v.  Sherwood,  162 
v.  Woodfolk,  10  Lea  (Tenn.)  N.  Y.  370,  56  N.  E.  834.  See  also 
593.]       And    further    as    bearing  Shideler  v.  Fisher,  13  Colo.  App.  106, 
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There  is  no  general  rule  however  allowing  severance  upon 
any  ground  that  it  is  practicable.  Thus  a  particular  clause 
in  an  assignment  for  creditors  may  annul  the  whole  transac- 
tion regardless  of  the  fact  that  it  would  be  practicable  to  treat 
the  clause  separately  and  declare  it  void,  leaving  the  rest  to 
stand.1  In  cases  of  separable  parts  the  question  concerning 
the  objectionable  feature  appears  ordinarily  to  be  whether  it 
indicates  an  intent  to  defraud  in  regard  to  the  whole  trans- 
action, or  that  the  intent  is  manifestly  confined  to  some  sev- 
erable part.  That  is  to  say,  the  case  should  be  a  very  clear 
one  in  which  severance  may  be  allowed;  severance  should 
not  be  lightly  granted  of  a  matter  falling  within  the  statutes 
against  fraudulent  conveyances. 

This  principle  in  regard  to  participation  in  fraud  extends 
to  alienations  in  favor  of  the  grantor's  wife,  and  is  forcibly 
illustrated  by  the  following  case.3  Land  had  been  conveyed, 
through  a  third  person,  to  the  wife  of  the  (first)  grantor,  in 
fraud  of  the  husband's  creditors,  the  wife  participating. 
It  was  declared  that  the  fraud  rendered  the  transaction 
entirely  void,8  and  hence  that  the  conveyance  could  not  stand 
in  favor  of  the  wife  even  to  the  extent  of  her  pecuniary  claims 
against  the  husband;  such  a  deed,  as  Chancellor  Kent  had 
decided,4  could  not  stand  as  a  security  for  any  purpose  of 
reimbursement  or  indemnity.     Nor  could  the  wife  claim  any 

113,  57  Pac.  864,  and,  with  regard  to  voluntary,    held    good    so    far    as 

separable  parts  of  alignments,  p.  valuable;  Gilkey  v:  Pollock,  82  Ala. 

369,  n.  5  and  Bank  of  Little  Rock  503,  to  the  same  effect.    See  text 

v.  Frank,  63  Ark.  16,  37  S.  W.  400.  p.  470. 
A  conveyance  of  real  and  personal         1  Ante,  chapter  11. 
property  together  without  fraudu-         3  Davis  v.  Leopold,  87  N.  Y.  620. 
lent  intent,  but  invalid  as  regards         *  The  court  cited  Union  Bank  v. 

the  personalty  for  lack  of  delivery,  Warner,   12   Hun,   306;    Shand  t>. 

is  good  as  to  the  real  estate.  Rogers  Hanley,  71  N.  Y.  319;    Savage  v. 

v.    Munnerlyn,    36    Fla.    591,    18  Murphy,  34  N.  Y.  508.    See  also 

So.  669.J    See   further  Donnell  v.  Hershey  v.  Latham,  46  Ark.  542. 
Byern,    69   Mo.   468;   Thomson   v.         4  Boyd  v.  Dunlap,  1  Johns.  Ch. 

Hester,   55  Miss.   656,   conveyance  478.    [On    another  aspect   of  this 

to    wife    partly    valuable,    partly  case  see  p.  477,  note  2. J 
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of  the  fruits  of  the  cultivation  of  the  land  arising  since  the 
conveyance,  such  as  hay  cut.1 

It  is  also  held  that  the  effect  of  the  statute  is  to  make  a 
grantee  who  has  actually  participated  in  the  fraud  of  the 
debtor-grantor  liable  for  the  rents  of  land  conveyed,  and  by 
parity  of  reasoning  a  buyer  of  goods  similarly  situated  would 
be  liable  for  their  use.  This  doctrine,  so  far  as  it  relates  to 
land,  has  lately  been  said  to  be  favored  by  a  sound  public 
policy,  which  may  well  be  believed,  and  also  by  a  current  of 
authorities  approaching  unanimity.  '  It  is  the  policy  of  the 
law  to  discourage  fraud  in  all  of  its  phases.'  '  But  a  contrary 
doctrine  has  been  laid  down  by  some  courts,8  unless  the 
grantee  holds  by  some  secret  trust  for  the  grantor,4  a  distinc- 
tion not  easily  understood. 

With  regard  to  cases  in  which,  as  in  the  foregoing,  the 
grantee  is  a  participant  or  confederate  with  the  grantor  in  the 
latter's  attempt  to  defraud  his  creditors,  there  is  little  diffi- 
culty, unless  it  be  in  considering  whether  the  fraud  taints 

1  Dodd  v.  Adams,  125  Mass.  398.  Jeft,  1  Brock.  500;  Jones  v.  McLeod, 

See  Stearns  v.  Herrick,   132  Mass.  61  Ga.  602;    Brown  v.  McDonald, 

114.      [That  a  creditor  may   levy  1  Hill  Ch.  (S.  Car.)  297;    Strike's 

on  crops  growing  on  the  land  fraudu-  Case,  1  Bland,  57;   Kipp  v.  Hanna, 

lently  conveyed  see  further,  Steh-  2  Bland,  26;  Ringgold  v.  Waggoner, 

man  v.  Huber,  20  Pa.  St.  160.    On  14  Ark.  69.    It  is  held  in  Kitchell 

the  other  hand,  it  has  been  held  that  v.  Jackson,  supra,  that  the  time  for 

crops  raised  by  the  grantee  cannot  estimating    the    rents    and    profits 

be  reached,  because  the  conveyance  should   begin  with  the   service   of 

is  void  only  from  the  time  creditors  summons.    Fharis  v.   Lechman,  20 

set  it  aside.    Jones  v.  Bryant,   13  Ala.  662,  687;    Backhouse  v.  Jeft, 

N.  H.  53.    See  n.  4,  infra.    It  has  supra. 

been  held  that  accretions  to  live  stock         *  Robinson  v.  Stewart,  10  N.  Y. 

can  be  reached  by  creditors  if  they  189;  Simpson  v.  Simpson,  7  Humph, 

attack  the  conveyance  speedily,  but  275. 

not    if    they    wait    unreasonably.         4  Robinson    v.    Stewart,    supra. 

Wheeler  v.  Wallace,  53  Mich.  355,  [The    same    question  regarding    a 

16  N.  W.  33,  37.]  secret  trust  has   been    raised  when 

3  Kitchell  v.  Jackson,  71  Ala.  556,  attachment    of    crops  was    sought, 

overruling   Marshall  v.   Groom,   60  Fury  v.    Strohecker,  44  Mich.  337, 

Ala.   121.    See  Sands  v.   Codwise,  6  N.  W.  834.] 
4  Johns.   536;    also  Backhouse  v. 
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the  whole  transaction  or  only  some  severable  part;  but  when 
we  turn  to  cases  in  which  the  grantee  (purchasing  as  a 
stranger,  and  not  taking  as  a  preferred  creditor)  has  only 
taken  with  notice  or  with  knowledge  of  the  grantor's  intent  to 
defraud,  the  subject  becomes  perplexing.  That  is  due  mainly, 
it  is  apprehended,  to  confusing  the  position  of  the  defrauding 
grantor  with  that  of  the  grantee,  or  to  assuming  that  the 
fraud  of  the  former  in  some  way  passes  to  and  affects  the  latter. 
It  seems  to  be  supposed  that  where  the  property  can  be 
taken  from  the  grantee,  it  is  because  of  some  sort  of  fraud  in 
him;  where  he  has  not  confederated  or  participated  with  the 
grantor,  his  conduct  is  to  be  treated  as  constructively  fraudu- 
lent. But  (so  rims  the  argument)  if  the  grantee  is  guilty  of 
constructive  fraud  only,  nothing  can  be  taken  from  him  be- 
yond what  he  received  from  the  grantor;  the  creditor  cannot 
deprive  him  of  the  benefit  of  the  improvements,  accretions, 
and  the  like.  There  is  nothing  in  the  statutes  however  to 
justify  treating  this  as  a  case  of  constructive  fraud;  nor  is 
there  anything  in  the  taking  of  the  property  by  the  grantee 
to  give  countenance  to  the  idea.  The  statutes  merely  in- 
validate conveyances  made  with  intent  to  hinder,  delay,  or 
defraud  creditors,  saving  bona  fide  purchasers  for  value. 
Purchase  with  notice  cannot  of  itself  be  purchase  with  such 
intent;  it  would  not  be  such  (to  recur  to  the  doctrine  of 
guilt  in  this  work)  in  the  average  man.1  Nor  is  any  wrong 
done  to  creditors  by  the  mere  act  of  the  grantee  in  taking, 
or  in  taking  and  improving  or  receiving  additions  to,  the 
property;  the  wrong  done  to  the  creditor  is  done  by  the 
grantor,  in  attempting  to  defraud  him.  There  is  then  noth- 
ing of  fraud,  or  of  the  nature  of  fraud,  in  the  grantee's 
taking  the  property;  to  speak  of  it  as  constructive  fraud  is 

1  To    constitute    fraud,    as    the  tion  or  circumvention;   imprudence 

author  understands  the  term,   the  or  negligence  in   the  average  man 

facts  must  be  such  that  the  average  would  fall  short  of  this, 
man  would  have   intended   decep- 
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to  apply  to  it  a  misnomer;  the  only  proper  name  for  it  is 
purchase  with  notice. 

But  the  conclusion  to  be  drawn  from  this  is  not  the  con- 
clusion commonly  drawn  from  treating  the  act  of  the  grantee 
as  constructive  fraud.  The  right  of  the  grantee  to  the  benefit 
of  improvements  and  additions  and  the  like  is  commonly 
treated  as  turning  upon  fraud;  and  by  treating  purchase  with 
notice  or  with  knowledge  as  a  matter  of  constructive  fraud, 
the  conclusion  is  reached  that  the  grantee  is  entitled  to  make 
his  claim  for  what  he  has  added  to  the  property.  The  truth 
appears  to  be  that  the  case,  instead  of  turning  upon  any  no- 
tion of  fraud,  is  simply  a  question  of  title;  the  question  is,  to 
whom,  as  a  mere  matter  of  title,  does  the  added  value  belong, 
to  the  creditor  or  to  the  grantee?  Ordinarily  additions  to 
property  go  with  the  property;  and  on  that  footing  the  whole 
in  the  case  under  consideration  would  go  to  the  creditor,  to 
the  extent  of  his  demand,  unless  the  grantee  was  misled. 
That  appears  to  be  the  true  view  of  the  matter.  The  case 
bears  a  near  analogy  to  improvements  made,  with  notice, 
upon  another  man's  estate;  these  must  be  lost  to  him  who 
made  them,  unless  he  was  misled  and  induced  by  the  owner 
of  the  estate  to  make  them.1 

The  only  effect  of  actual  meditated  fraud  then  on  the  part 
of  the  grantee  is  to  show  that  he  has  not  been  misled;  he  has 
made  improvements  and  additions  to  the  property,  with  full 
knowledge  of  the  facts  and  has  boldly  taken  the  risk.  It  may 
well  be  declared  therefore  that  a  grantee,  guilty  of  fraud 
with  the  grantor,  cannot  claim  that  the  conveyance  shall 
stand  for  any  purpose  until  the  creditor  is  satisfied,0  not  that 

1  See  Bigelow,  Estoppel,  665,  5th  ed. 

°  Ames  v.  Witbeck,  179  HI.  458,  43  N.  E.  969;  Bunch  v.  Hart,  138  Ind.  1, 
37  N.  E.  537;  Hund  v.  Hanley,  71  N.  Y.  319.  Contra  Evans  v.  Laughton,  69 
Wis.  138,  33  N.  W.  573.  While  the  fraudulent  grantee  will  not  be  allowed 
for  improvements,  he  has  been  held  not  liable  to  account  for  an  increase 
of  rent  due  to  such  improvements.     Phillip  v.  Chamberlain,  61  Miss.  740. 
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the  case  is  any  the  less  one  of  title  than  where  the  grantee 
has  only  taken  with  notice,  but  that  the  question  of  title  is 
put  beyond  dispute  by  the  fraud. 

Indeed  almost  the  only  case  in  which  a  grantee,  not  misled 
by  the  creditor,  can  make  a  successful  claim  for  improve- 
ments or  the  like  is  where  he  is  a  volunteer.  Now  the  rea- 
son why  a  volunteer  under  a  defrauding  grantor  cannot  hold 
the  property  against  the  grantor's  creditors  is,  not  because 
he  takes  with  notice,  for  he  does,  not,  but  simply  because  he 
has  not  paid  value;  that  is,  he  is  not  within  the  statutory 
saving  of  persons  taking  for  valuable  consideration.  It 
should  follow  that  if  the  voluntary  grantee  has  in  point  of 
fact  taken  without  notice,  actual  or  constructive,  of  the  fraud, 
and  has  gone  on,  as  any  prudent  man  might  do,  and  made  im- 
provements or  the  like,  he  should  be  entitled  to  make  claim 
for  them,  less  the  amount  of  rents  and  profits,  against  the 
grantor's  creditors.    And  this  has  the  support  of  authority.1 

Is  the  grantee  in  other  cases  entitled  to  deduction  for  out- 
lays? In  a  decision  *  of  the  highest  court  of  New  York, 
in  which  the  authorities  are  reviewed,  it  is  concluded,  against 
some  dicta  *  and  one  or  two  decisions  4  to  the  contrary,  that 
the  grantee  may  deduct  for  taxes  paid  by  him,  for  interest 


1  See  Gilkey  v.  Pollock,  82  Ala. 
503,  3  So.  99;  Potter  v.  Graeie,  58 
Ala.  303;  Hubbard  v.  Allen,  59  Ala. 
283;  Borden  v.  Doughty,  42  N.  J. 
Eq.  314,  3  Atl.  352.  [Rucker  v. 
Abell,  8  B.  Mon.  (Ky,)  566;  Cutch- 
eon  v.  Corbitt,  99  Mich.  578,  59  N. 
W.  147;  Bamberger  v.  Turner,  13 
O.  St.  263;  Wright  v.  Craig,  40 
Or.  191,  66  Pac.  807;  Skile's 
Appeal,  110  Pa.  St.  248,  20  Atl. 
722.]  See  Robinson  v.  Clark,  76 
Maine,  493.  That  rents  and  profits 
may  be  charged  against  the  grantee 
see  Marshall  v.  Croom,  60  Ala.  121; 
Gordon  v.  Tweedy,   74  Ala.   598; 


Robinson  v.  Clark,  76  Blaine,  493; 
Loos  v.  Wilkinson,  113  N.  Y.  485, 
21  N.  E.  392  (s.  c.  110  N.  Y.  195, 18 
N.  E.  99). 

3  Loos  v.  Wilkinson,  supra. 

8  Wood  v.  Hunt,  38  Barb.  302; 
Thompson  v.  Bickford,  19  Minn.  17; 
Allen  v.  Berry,  50  Mo.  90.  [See 
also  Finnell  v.  Million,  99  Mo.  App. 
552,  74  S.  W.  419,  in  which  the 
grantee  was  not  allowed  reimburse- 
ment for  feeding  and  caring  for 
hogs  which  had  been  the  subject  of 
an  illegal  transfer.] 

4  Strike's  Case,  1  Bland,  57. 
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on  mortgages,  and  for  repairs  necessary  to  the  preservation 
of  the  estate;  °  but  no  deduction  can  be  allowed  for  the  pay- 
ment of  premiums  on  insurance  which  could  not  inure  to  or 
was  not  adopted  by  the*  creditors.  It  follows  that  if  the 
grantee  can  deduct  for  interest  paid  on  mortgages,  he  can 
deduct  for  sums  paid  in  the  discharge  of  incumbrances  them- 
selves; that  appears  to  stand  upon  a  different  footing  from 
improvements  and  accretions.6 

*  Also,  the  estate  being  large  and  requiring  an  agent  for  its  proper  man- 
agement, the  compensation  of  the  agent. 

*  The  grantee  certainly  should  not  be  compelled  to  account  for  any- 
thing that  he  has  not  at  any  time  possessed  and  that  has  not  been  subject 
to  the  claims  of  creditors.  So,  when  he  acquires  pledged  property  and  re- 
ceives only  the  balance  remaining  after  satisfaction  of  this  claim,  he  will 
not  be  required  to  account  for  the  full  value  of  the  property.  Hamilton 
Nat.  Bank  v.  Halsted,  134  N.  Y.  520,  31  N.  E.  900.  The  same  is  true  of 
one  who  pays  the  purchase  price  of  public  land  and  takes  it  up  in  fraud  of 
the  creditors  of  the  owner.  Conn.  River  Sav.  £ank»v.  Barrett,  33  Neb.  709, 
50  N.  W.  139.  As  only  the  equity  in  mortgaged  property  could  be  reached 
by  creditors,  their  rights  should  not  be  enlarged  by  not  allowing  the  grantee 
reimbursement  when  he  has  paid  the  mortgage.  Neal  v.  Combs,  4  C.  E. 
Greene  (19  N.  J.  Eq.)  112.  The  Louisiana  Code  (Art.  1982)  provides  for 
the  allowance  of  that  part  of  the  consideration  which  it  can  be  proved  has 
inured  to  the  benefit  of  the  creditors  by  adding  to  the  amount  of  property 
applicable  to  the  payment  of  their  claims.  This,  however,  does  not  in- 
clude payment  of  debts  of  the  grantor  which  did  not  constitute  a  lien  on 
the  property  fraudulently  conveyed.  Chaff e  v.  Gill,  43  La.  Ann.  1054, 10 
So.  361.  The  better  opinion  in  other  states  seems  to  be  that  the  grantee  is 
not  entitled  to  reimbursement  for  the  payment  of  such  claims.  Allen  v. 
French,  180  Mass.  487, 62  N.  E.  987;  Byrnes  v.  Vol*,  53  Minn.  110, 54  N.  W. 
942;  Hamilton  National  Bank  v.  Halsted,  supra,  pp.  525,  526;  Lyons  v. 
Leahy,  15  Or.  8, 13  Pac.  643;  Loury  v.  Pinson,  2  Baily  (S.  C.)  324;  Frank  v. 
Zeigler,  46  Va.  614.  A  few  cases  have  gone  to  the  extent  of  allowing  reim- 
bursement for  simple  debts  of  the  grantor  paid  by  the  grantee.  Starkey  v. 
Luse,  33  la.  595;  How  v.  Camp,  Walker  (Mich.  Chancery)  427;  Sprague  v. 
Ryan,  11  S.  D.  54,  75  N.  W.  390;  Crocker  v.  Huntricker,  113  Wis.  181,  88  N. 
W.  232.  See  also  Cottingham  v.  Greely  Co.,  129  Ala.  200,  30  So.  560.  On 
the  other  hand,  some  decisions  refuse  any  reimbursement  whatever  to  a 
wrongdoer.  Strike's  Case,  1  Bland  (Md.)  57;  Strike  v.  McDonald,  2  Har. 
&  G.  (Md.)  191  (but  in  Chatterton  v.  Mason,  86  Md.  236,  37  Atl.  960,  the 
grantee  was  reimbursed  for  a  sum  paid  to  release  an  attachment) ;  Daisy 
Roller  Mills  v.  Ward,  6  N.  D.  317,  70  N.  W.  271  (see  also  Burt  v.  Gotiian, 
102  Fed.  937) ;  •Greig  i>.  Rice,  66  S.  C.  171, 44  S.  E.  729;  Cooper  v.  Freedman, 
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Cases  such  as  the  foregoing,  of  improvements,  additions, 
accretions,  and  the  like,  do  not  turn  upon  any  language  of 
the  statutes,  and  are  to  be  decided  upon  the  doctrines  of  the 
common  law  especially  as  administered  in  equity.  In  that 
respect  the  question  of  the  right  of  a  purchaser  with  notice 
to  make  claim,  or  to  have  the  conveyance  stand  as  security, 
for  moneys  paid  or  advanced  to  the  debtor,  is  quite  different; 
this  latter  question  turns  upon  the  language  of  the  statutes. 
The  conveyance  is  declared  to  be  void  against  creditors,  save 
against  bona  fide  purchasers  for  valuable  consideration.  But 
a  purchaser  with  notice  does  not,  according  to  the  general 
American  rule,  fall  within  the  saving;  *  and  to  say  that  he 
can  claim,  because  he  is  really  innocent  of  participation  in 
the  fraudulent  act  of  the  debtor,  is  entirely  inconsistent  with 
that  rule,  for  his  claim  for  money  paid  or  advanced  might 
equal  the  value  of  the  property. 

1  Chapter  19,  §  1.  Of  course  edge  i9  within  the  saving  of  the  stat- 
there  can  be  no  question  of  the  kind  ute,  as  in  Massachusetts;  for  there 
where  purchase  with  notice  or  knowl-    the  conveyance  itself  is  valid. 

23  Tex.  Civ.  App.  685,  688,  67  S.  W.  581.  So  when  a  contract  had  been 
fraudulently  assigned,  the  assignee  was  not  allowed  for  the  labor  and  ma* 
terials  expended  in  its  execution.  Chapman  v.  Ransom,  44  la.  377.  When 
the  discharge  of  an  attachment  was  essential  to  the  pursuance  of  the  fraud- 
ulent scheme,  and  was  procured  as  a  part  of  that  scheme,  reimbursement 
has  been  refused  to  the  grantee.  Seivers  v.  Dickover,  101  Ind.  495.  In 
some  jurisdictions  where  the  grantee  is  not  allowed  reimbursement,  he  b 
subrogated  to  the  claim  of  the  creditor  whom  he  has  paid,  and  allowed  to 
come  in  with  the  other  creditors.  Young  v.  Ward,  115  111.  264, 3  N.  E.  512, 
Chatterton  v.  Mason,  supra;  Robinson  v.  Stewart,  10  N.  Y.  (6  Seld.)  189. 
Contra  Greig  v.  Rice,  supra.  But  when  only  judgment  creditors  are  en- 
titled to  share  in  the  benefits  of  a  bill  to  set  aside  a  conveyance,  one  who 
has  fraudulently  taken  an  absolute  deed  to  secure  his  claim  cannot  either 
be  reimbursed  to  the  amount  of  his  claim  or  share  the  proceeds  with  the 
judgment  creditors.    Wilson  v.  Horr,  15  la.  489. 

When  the  sale  is  fraudulent,  not  through  the  intent  of  the  parties,  but 
as  a  conclusive  presumption  of  law  from  failure  to  comply  with  statutory 
requirements,  it  is  held  that  the  purchaser  may  stand  in  the  place  of  cred- 
itors whose  demands  he  has  paid  out  of  the  property,  or  in  consideration 
of  the  transfer  of  the  property  to  himself.   Adams  v.  Young,  200  Mass.  588. 
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This  inconsistency  is  sometimes  dverlooked,  and  the  spe- 
cious doctrine  of  constructive  fraud  invoked  to  protect  the 
grantee.  A  common  example  arises  in  cases  of  advances  for 
securing  which  the  conveyance  is  made;  if  the  grantee  has 
not  been  guilty  of  actual  fraud,  it  is  said  that  he  can  insist 
that  the  conveyance  shall  stand  in  his  favor  to  the  extent  of 
the  advances.1  So  too  it  is  sometimes  held  in  cases  of  con- 
veyances void  against  creditors  on  grounds  of  great  inade- 
quacy that  the  transaction  may  be  treated  as  valid  to  the  ex- 
tent of  the  price  paid.3    So  also  where  property  is  fraudulently 

1  See  Hinkle  v.Wilson,  53  Md. 287..  and   where   the  circumstances   fall 

[Wood  tf.Goff's Curator,  7  Bush(Ky.)  short  of  proving  actual  fraud  on  the 

519.]    Such  a  case  is  not  preference,  part  of  the  grantee,  but  are  yet  so 

by  which  the  party  advancing  the  suspicious  that  it  would  seem  an  in- 

znoney  could  hold  the  property  con-  justice  to  sustain  the  conveyance  as 

veyed  notwithstanding  the  notice;  a  whole,  it  is  set  aside,  with  reim- 

pref erence  applies  to  debts  or  claims  bursement     for    the    consideration 

previously  created.  paid.    Snyder  v.  Partridge,  138  111. 

'Strong  v.  Lawrence,  58  Iowa,  173,  29  N.  E.  851;  Lyon  v.  Haddock, 
55, 12  N.W.  74,  and  cases  cited;  Her-  59  la.  682,  13  N.  W.  737;  Leqve  v. 
shey  v.  Latham,  46  Ark.  542;  Cald-  Stoppel,  64  Minn.  74,  66  N.  W.  124 
well  v.  King,  76  Ala.  449.  [Scott  v.  (opinion) ;  Boyd  v.  Dunlap,  1  Johns. 
Winship,  20  Ga.  429,  436;  Suther-  Ch.  (N.  Y.)  478;  Morrell  v.  Miller,  28 
lin  v.  March,  75  Va.  223.  Other  Or.  354,  43  Pac.  490,  45  Pac.  246. 
courts  have  refused  to  consider  in-  In  such  a  case  the  grantee  would 
adequacy  of  consideration  except  as  certainly  have  a  right  to  reimburse- 
it  tends  to  prove  the  intent  of  the  ment  for  sums  paid  to  discharge 
parties.  Sharp  v.  Hicks,  94  Ga.  624,  incumbrances.  Leqve  v.  Stoppel, 
21  S.  E.  208,  Hunt  v.  Hoover,  34  la.  supra.  See  also  p.  474.  In  Rosen- 
77;  Jones  v.  Dunbar,  52  Neb.  151,  heimer  v.  Krenn,  126  Wis.  617,  106 
71  N.  W.  976.  On  principle  it  would  N.  W.  20,  is  a  discussion  and  limita- 
seem  that  the  transaction  was  either  tion  of  the  above  rule.  In  Lyon  v. 
fraudulent,  in  which  case  the  grantee  Haddock,  supra,  the  proof  fell  very 
is  not  entitled  to  any  reimbursement!  little  short  of  actual  fraud,  but  the 
or,  on  the  part  of  the  grantee,  honest,  grantee  was  reimbursed.  Where  a 
in  which  case  (barring  family  con-  judgment  was  excessive,  but  the 
veyances,  in  which  the  grantee,  property  of  the  defendant  was  in- 
though  honest,  will  usually  be  aware  sufficient  to  satisfy  even  that  part 
that  the  conveyance  is  partly  a  gift)  which  was  founded  on  a  valuable 
it  would  seem  that  he  should  be  pro-  consideration,  it  was  allowed  to 
tected  in  the  bargain  which  he  has  stand,  the  grantee  not  having  par- 
made.  Such,  however,  is  not  the  ticipated  in  the  fraud.  Howard 
general  view  of  the  courts  of  equity,  Watch  Co.  v.  Bedillion,  131  Pa.  St. 
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settled  upon  a  wife  by  her  husband,  in  consideration  of  her 
release  of  dower  in  certain  land,  the  value  of  the  dower  in- 
terest being  out  of  proportion  to  the  value  of  the  property 
settled,  it  has  been  declared  that  the  value  of  that  interest 
should  be  allowed  by  the  husband's  creditors  in  the  impeach- 
ment  of  the  settlement.1  ° 

But  such  cases  must  be  looked  upon  with  distrust,  if  the 
statutes  are  to  be  administered  according  to  their  language. 
If  the  grantee  falls  without  the  saving  of  the  law,  he  acquires 

385,  18  Atl.  922,  923.  The  opinion  her  claim;  but  the  general  rub 
of  Chancellor  Kent  in  Boyd  v.  Dun-  should  be  applied. 
lapf  supra,  was  cited  in  most  of  the  Where  property  bought  by  a  wife, 
above  cases,  and  may  be  considered  out  of  her  own  separate  means,  is  by 
the  leading  authority  in  support  of  mistake  conveyed  to  her  and  her 
the  doctrine  of  partial  validity.  It  husband  jointly,  and  the  husband 
was  cited  with  approval  also  in  Alley  makes  substantial  improvements  out 
v.  Gonnell,  3  Head  (Tenn.)  578.]  See  of  his  means,  and  then,  being  inaol- 
Muirhead  v.  Smith,  35  N.  J.  Eq.  vent,  corrects  the  mistake  by  con- 
303.  veying  his  title  to  his  wife,  the  deed 
1  Patrick  v.  Patrick,  87  111.  555.  to  the  wife  will  justly  stand  to  the  ex- 
See  Thomson  v.  Hester,  55  Miss.  656;  tent  of  the  wife's  interest,  that  is,  for 
Hershy  v.  Latham,  46  Ark.  542.  It  all  except  the  value  of  the  improve- 
will  no  doubt  be  easier  for  a  wife  in  ments.  Converse  v.  Hartley,  31 
such  a  case  to  show  facts  justifying  Conn.  372. 

°  More  broadly  it  may  be  said  that  in  conveyances  to  the  wife  or  to 
other  members  of  the  grantor's  family,  when  the  transaction  was  in  part 
voluntary  and  fraudulent  as  against  creditors,  the  grantee  has  usually 
been  allowed  reimbursement  for  the  consideration  actually  paid,  when  in- 
nocent of  any  fraudulent  intent,  the  conveyance  being  set  aside.  First  Na- 
tional Bank  v.  Smith,  149  Ind.  443,  49  S.  E.  376;  Stamy  v.  Laning,  58  la. 
662,  12  N.  W.  628;  Cone  v.  Cross,  72  Md.  102,  19  Atl.  391;  Hull  v.  Deering, 
80  Md.  424,  31  Atl.  416;  Herschfeldt  v.  George,  6  Mich.  456;  Hart  v.  Leete, 
104  Mo.  315,  15  S.  W.  976;  Columbia  Sav.  Bank  v.  Winn,  132  Mo.  80,  33 
S.  W.  457;  Costello  v.  Brewing  Co.,  52  N.  J.  Eq.  557, 30  Atl.  682;  McNair*. 
Moore,  64  S.  C.  82,  41  S.  E.  829;  Hartfield  v.  Simmons,  12  Heisk.  (Tenn.) 
253;  Flynn  v.  Jackson,  93  Va.  341,  25  S.  E.  1.  In  Hershy  v.  Latham,  46 
Ark.  542,  it  is  said  that  this  can  be  done  in  equity,  though  impossible  in 
an  action  at  law.  The  case  is  stronger  in  favor  of  such  reimbursement  as 
noted  above,  when  the  consideration  paid  has  been  applied  to  the  reduction 
of  the  indebtedness  of  the  grantor.  Brown  v.  McDonald,  1  Hill  (S.  C.  Eq.) 
297.  In  Johnson  v.  Bryant,  31  D.  C.  App.  485,  the  principle  of  reimburse- 
ment for  dower  interest  was  recognized,  although  none  was  allowed,  as  it 
did  not  appear  that  the  wife  had  not  already  received  the  value  of  her  dower. 
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nothing  in  the  property,  against  the  claims  of  creditors,  how- 
ever much  he  may  have  advanced.  His  only  right  will  be 
against  the  grantor,  on  the  footing,  if  creditors  take  the  prop- 
erty, of  an  unsatisfied  debt  or  demand,  or  of  failure  of  con- 
sideration, or  the  like.  And  this  is  not  only  the  meaning  of 
the  statutes,  the  public  good  requires  it  as  well.  The  law 
should  allow  no  opportunities  for  fraud;  here  if  anywhere  it 
should  be  applied  searchingly  so  as  to  defeat  every  semblance 
of  the  subtle  and  dangerous  wrong. 

There  has  probably  been  a  confusion  in  these  matters  of 
the  provision  of  the  statutes  against  fraudulent  conveyances 
with  the  doctrine  of  equity  applying  to  cases  of  misrepresen- 
tation; or  rather  the  language  of  the  statutes  has  probably 
been  overlooked,  and  the  doctrine  of  equity  in  regard  to  inno- 
cent misrepresentation  applied.  A  conveyance  of  land  may 
be  rescinded  by  the  vendor  for  an  innocent  misrepresentation 
by  the  purchaser;  and  in  such  a  case  the  purchaser,  not  be- 
ing guilty  of  fraud,  is  entitled  to  have  the  conveyance  stand 
as  security  for  what  he  has  paid  and  for  what  he  has,  by  out- 
lay, added  to  the  value  of  the  estate.  That  may  well  be 
treated  as  on  the  footing  of  constructive  fraud.1 

On  the  other  hand  the  grantee,  whenever  he  must  yield  the 
property  to  the  grantor's  creditors,  must,  if  necessary  to  sat- 
isfy their  demands,  account  to  them  for  the  rents  and  profits, 
income,  and  the  like  of  the  estate,  whether  land  or  goods.9 
That  this  is  a  sound  proposition  will  be  seen  by  observing 

1  McCaskey  v.  Graff,  23  Penn.  St  321. 

a  Jones  v.  McLeod,  61  Ga.  602;  Kipp  v.  Hanna,  2  Bland.  (Md.)  26;  Allen 
v.  Berry,  50  Mo.  90;  First  Nat.  Bank  v.  Gibson,  74  Neb.  236, 104  N.  W.  174, 
105  N.  W.  1081;  Loos  v.  Wilkinson,  110  N.  Y.  195, 18  N.  E.  99;  Lynch  v. 
Walsh,  3  Barr  (Pa.)  294;  Stout  v.  Phillips  Mfg.  Co.,  41  W.  Va.  339,  23 
8.  E.  571;  Mason  t>.  Pierron,  69  Wis.  585,  34  N.  W.  921. 

The  Supreme  Court  of  the  United  States  has  held  that  a  judgment  can- 
not be  entered  in  personam  for  use  and  occupation  against  the  grantor's 
wife,  who  has  received  a  fraudulent  conveyance.  Clark  v.  Beecher,  154  U. 
S.  631.    See  also  Morel  v.  Haller,  7  Ky.  Law  Rep.  122.   The  same  question 
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that  income-producing  property  as  a  thing  of  value  consists, 
in  ordinary  cases,  more  of  what  it  will  produce  in  the  way  of 
income,  than  of  the  corpus  itself.  It  will  be  seen  more  clearly 
still  by  supposing  that  the  debtor  fraudulently  conveys  the 
income  of  the  property  for  a  term  of  years  to  A,  and  the  re- 
mainder to  B,  in  which  case  of  course  A  and  B,  if  neither  pur- 
chased for  value  in  good  faith,  must  alike  yield  to  the  grantor's 
creditors;  the  case  could  not  be  different  then  if  the  whole 
was  conveyed  to  A.  And  it  can  obviously  make  no  difference 
whether  A  is  a  volunteer  1  or  has  paid  value  participating  in 
the  fraud.2 

It  is  doubtful  whether  the  grantee  should  be  chargeable 
with  rents  and  profits  which  he  did  not  receive  and  yet  might 
by  diligence  have  had;  the  debtor  himself  would  not  be  bound 
to  exert  himself  and  earn  money  for  his  creditors.0    This  how- 

1  Robinson  v.  Clark,  76  Maine,  2  Loos  v.  Wilkinson,  113  N.  Y. 
493;  supra,  p.  474.  485,  21  N.  E.  392;  s.c.  110  N.  Y.  195, 

18  N.  E.  99. 

with  regard  to  proceeds  is  discussed  infra,  pp.  501-503.  The  Civil  Code 
of  Louisiana  (Art.  1977)  does  not  include  rents  and  profits.  Cecile  v.  St. 
Denis,  9  Rob.  231.  There  is  some  variance  in  the  cases  with  regard  to  the 
time  from  which  rents  and  profits  may  be  collected.  That  they  must  be 
accounted  for  from  the  date  of  the  grantee's  possession,  see  Strike  v. 
McDonald,  2  Har.  &  G.  (Md.)  191 ;  Allen  v.  Berry,  50  Mo.  90;  Lee  v.  Cole,  44 
N.  J.  Eq.  318, 15  Atl.  531.  Elsewhere  it  is  held  that  they  may  be  collected 
only  from  the  date  of  suit  to  set  aside  the  conveyance  or  attachment  of 
the  property  as  belonging  to  the  debtor.  Kitchell  v.  Jackson,  71  Ala.  556, 
Collumb  v.  Read,  24  N.  Y.  505.  In  Parr  v.  Saunders,  11  S.  E.  779  (Va.),  it 
was  held  that  rents  and  profits  should  run  from  date  of  judgment  against 
the  debtor  at  latest,  and  the  opinion  of  the  court  (p.  782)  seemed  to  be  that 
they  run  from  the  time  of  the  conveyance.  That  interest  must  be  paid  on 
rent  and  profits,  see  Loos  v.  Wilkinson,  57  Hun  174,  aff.  110  N.  Y.  95. 

°  But  when  the  fraudulent  grantee  executed  a  lease  to  the  grantor's  wife, 
he  was  held  liable  for  the  sums  which  were  due  under  the  lease,  but  which 
he  failed  to  collect.  Gray  v.  Chase,  184  Mass.  444,  68  N.  E.  676.  A  grantee 
in  a  conveyance  fraudulent  only  because  made  in  consideration  of  an  agree- 
ment to  support  the  grantor  is  not  liable  for  rents  and  profits  until  the  land 
has  been  sequestered.  Flaherty  v.  Stephenson,  56  W.  Va.  192,  49  S.  E.  131. 
That  the  grantee  must  pay  rental  value,  whether  rent  was  received  or 
not,  see  Salt  Springs  Bank  v.  Foucher,  92  Hun  327. 
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ever  implies  that  the  property  did  not  in  fact  produce  any- 
thing; if  it  did  produce,  it  would  require  a  strong  case  in 
favor  of  the  grantee  to  exempt  him  from  accounting;  ordina- 
rily it  would  be  most  suspicious  that  another  had  the  benefit. 
Of  course  it  could  not  help  the  grantee  that  he  had  consumed 
the  profits;  the  debtor  can  consume  the  produce  of  the  prop- 
erty in  the  reasonable  support  of  himself  and  family,  as  prop- 
erty exempt,  but  the  grantee  is  not  the  debtor. 

§  3.  Purging  Fraud. 
In  regard  to  other  matters  the  language  of  the  statutes  has 
given  rise  to  much  discussion,  and  to  some  conflicting  views. 
Taken  strictly,  and  one  might  suppose  that  Parliament  in- 
tended the  statute  of  Elizabeth  so  to  be  taken,  the  language 
would  mean  that  there  could  be  no  help  by  subsequent  action 
of  the  debtor  for  a  case  falling  within  the  condemnation  of  the 
statute;  and  this  interpretation  has,  to  a  certain  extent,  the 
sanction  of  Sir  Edward  Coke.  Referring  to  the  statute  of 
13th  Elizabeth,  Coke  says  that  if  there  is  fraud  at  the  outset 
of  a  transaction,  i.  e.  actual  fraud,  nothing  afterwards  can 
1  anyways  salve  and  amend  the  matter.7  *    That  is  to  say,  in 

1  Stone  v.  Grubham,  2  Bulst.  225,  dor  should  not  be  allowed  to  corn- 
quoted  ante,  p.  2,  note;  American  pound  the  fraud  by  giving  up  a  por- 
Bank  v.  Inloes,  7  Md.  380;  s.  c.  11  tionof  the  property  or  its  avails,  and 
Md.  73;  Bridges  v.  Hindes,  16  Md.  being  exempt  from  liability  for  an- 
101;  Gable  v.  Williams,  59  Md.  46.  other  portion,  although  that  [other] 
See  also  the  old  view  of  purchase,  portion  may  have  gone  to  pay  bona 
Preston  v.  Crofut,  1  Day,  527,  note;  fide  debts.'  Samuels,  J.  in  William- 
Merrill  v.  Meachum,  5  Day,  341 ;  Rob-  son  v.  Goodwyn,  9  Gratt.  503.  See 
erts  v.  Anderson,  3  Johns.  Ch.  371.  to  the  same  effect  Smith  v.  Conk- 
But  Roberts  v.  Anderson  was  re-  wright,  28  Minn.  23,  8  N.  W.  876. 
versed,  18  Johns.  515;  and  the  Con-  [Poague  v.  Boyce,  6  J.  J.  Marsh. 
necticut  cases  have  generally  been  (Ky.)  70;  Caldwell  v.  Walker,  76  Miss, 
rejected.  Bean  v.  Smith,  2  Mason,  879,  25  So.  929;  Woodard  v.  Mastin, 
252;  Oriental  Bank  v.  Haskins,  3  106  Mo.  324,  332, 17  S.  W.  308;  Gen- 
Met.  332;  chap.  18.  That  however  try  v.  Field,  143  Mo.  399,  413,  45  S. 
is  only  one  phase  of  the  question.  W.  286;  Wood  v.  Hunt,  38  Barb. 
'  After  the  fraud  is  detected  and  302;  McSween  v.  McCown,  23  S.  C. 
brought  to  light,  the  fraudulent  ven-  342.    But  where  the  original  inten- 
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the  language  of  later  times,  the  fraud  of  the  statute  of  Eliza- 
beth cannot  be  purged.  Whether  and  how  far  that  is  true  in 
cases  arising  under  the  penal  provisions  of  the  statute  we  do 
not  here  .inquire;  the  question  here  is  of  the  civil  adminis- 
tration of  the  law. 

The  rule  of  Coke  however  is  not  to  be  taken  too  broadly. 
It  requires  no  citation  of  authority  to  show  that  a  creditor 
who  assents  e.  g.  to  an  assignment  by  his  debtor,  containing 
a  provision  sufficient  to  avoid  it  as  fraudulent,  such  as  a  trust 
for  the  debtor,  is  barred  by  his  consent  from  raising  objection 
afterwards  to  the  assignment  for  any  cause  known  to  him 
when  he  assented.  Indeed  it  is  apprehended  that  Coke's  rule 
was  not  intended  to  apply  to  cases  of  present  or  subsequent 
consent  or  ratification  by  the  creditor;  that  the  statute  is  not 
to  be  understood  as  making  the  transaction  void  in  such  a 
sense  as  to  prevent  subsequent  recognition  of  it  as  binding; 
and  that  the  creditor's  consent  will  always  take  away  the 
taint.1    '  Volenti  non  fit  injuria.' 

Another  limitation  of  the  rule  must  of  necessity  be  allowed, 
to  wit,  where,  after  the  conveyance  has  been  made  and  before 
any  steps  have  been  taken  against  it  by  the  creditor,  a  recon- 
veyance is  made;  this  is  proper,3  and  there  is  nothing  now  for 

tion  was  fraudulent,  but,  at  the  Woollen,  99  Ind.  575;  Second  Na- 
time  of  the  delivery  of  the  deed  and  tional  Bank  v.  Brady,  96  Ind.  498; 
its  acceptance  by  the  grantee,  the  Hathaway  v.  Brown,  22  Minn.  214; 
purpose  of  both  parties  was  that  it  Robbins  v.  Sackett,  23  Kans.  301. 
should  be  held  as  security  for  a  debt  *  Caril  v.  Emery,  148  Mass.  32, 18 
of  the  grantor  to  a  third  person,  the  N.  E.  574;  Cramer  v.  Blood,  48  N.  Y. 
deed  is  valid.  Stewart  v.  Exchange  684,  affirming  57  Barb.  155;  Green- 
Bank,  55  N.  J.  Eq.  795, 38  Atl.  952.]  wood  v.  Marvin,  111  N.  Y.  423, 19 
1  See  Oriental  Bank  v.  Haskins,  3  N.  E.  228;  fraudulent  interalienation 
Met.  332;  Russell  v.  Dudley,  ib.  147;  between  partners  rescinded  before 
Lynde  v.  McGregor,  13  Allen,  172,  interference  by  creditors.  But  see 
181;  Millington  v.  Hill,  47  Ark.  301,  Keel  v.  Larkin,  83  Ala.  142,  3  So, 
1  S.  W.  547;  Conkling  v.  Carson,  11  296,  at  end  of  this  chapter.  After 
ID.  503;  Adlum  v.  Yard,  1  Rawle,  creditors'  rights  have  attached,  se- 
163  (assignment);  Zuver  v.  Clark,  cus.  Sutherland  v.  Bradner,  115  N. 
104  Penn.  St.  222;  Langusdale  v.  Y.  410,  22  N.  E.  174;  Farrow  *. 
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the  statute  to  operate  upon,  considered  civiliter.1  The  same 
would  be  true  if  the  grantee  or  mortgagee  should  repudiate 
the  transaction  entirely,  and  then  obtain  the  property  by 
lawful  treaty.3 

It  is  doubtful,  as  a  matter  of  principle,  whether  '  purging 
fraud '  can  go  beyond  cases  such  as  those  above  indicated; 
many  courts  refuse  to  allow  the  matter  to  go  further.*  The 
real  effect  of  the  statutes,  under  the  general  tenor  of  the  deci- 
sions of  the  courts,  is  this:  The  statute,  notwithstanding  the 
strong  language  of  the  Legislature,  is  construed  as  falling 
short  of  making  the  fraudulent  conveyance  void  in  all  re- 
spects; the  grantee  is  deemed  to  have  taken  a  title,  but  sub- 
Hayes,  51  Md.  498;  Whitaker  v.  Wil-  Stewart  v.  Durham,  115  U.  S.  61.] 
Iiam8,  20  Conn.  98;  Whitaker  v.  Gar  But  this  should  not  be  a  mere  color- 
vit,  18  Conn.  522.  [Robertson  v.  able  shift,  by  which  the  grantee  or 
Desmond,  62  O.  St.  487,  57  N.  E.  mortgagee  attempts  to  change  a 
235.  An  innocent  voluntary  grantee  fraudulent  alienation  into  a  valid 
will  not  be  liable  to  creditors,  if,  af-  one.  Blakeslee  v.  Rossman,  43  Wis. 
ter  discovery  of  the  fraud,  he  either  127.  First  National  Bank  v.  Ander- 
restores  the  property  or  applies  it  to  son,  supra,  comes  near  to  such  a 
payment    of    the    grantor's    debts,    case. 

Norris  v.  Jones,  93  Va.  176,  24,  *  American  Bank  v.  Inloes,  7  Md. 
8.  £.  911.  As  previously  noted,  the  380;  s.  all  Md.  73;  Bridges  v~ 
latter  proceeding  would  in  many  Hindes,  16  Md.  101;  Gable  v.  Wil- 
jurisdictions  not  clear  a  .fraudulent  liams,  59  Md.  46;  Goodman  v.  Wine- 
grantee.]  land,  61  Md.  449;  Stein  v.  Munch,  24 

1  See  Second  National  Bank  v.  Minn.  390;  Blakeslee  v.  Rossman,  44 
Brady,  and  Lynde  v.  McGregor,  ut  Wis.  550;  Delaware  v.  Ensign,  21 
supra.  There  would  be  no  considers-  Barb.  85;  Janvrin  v.  Fogg,  49  N.  H. 
tion  for  notes  executed  to  give  color  340;  Beale  v.  Hall,  22  Ga.  431 ;  Ed- 
for  the  reconveyance.  Second  Na-  wards  v.  Sonoma  Bank,  59  Gal.  148. 
tional  Bank  v.  Brady.  See  also  Sutherland  v.  Bradner,  115 

2  Pettee  v.  Dustin,  58  N.  H.  309;    N.  Y.  410,  22  N.  E.  174. 

First  National  Bank  v.  Anderson,         But  perhaps   only  the  creditors 

24  Minn.  435;  Baldwin  v.  Flash,  58  upon  whom  fraud  has  been  practised 

Miss.  593;  Brown  v.  Piatt,  8  Bosw.  or  attempted,  where  but  part  are 

324.    [The  fact  that  a  transfer  to  a  subjects  of  it,  as  e.  g.  a  class  of  pre- 

trustee  for  the  benefit  of  a  creditor  ferred  creditors  in  an  assignment, 

was  invalid  under  the  state  assign-  could  upset  the  transaction.     See 

ment  law  does  not  vitiate  a  subse-  Powers  v.  Graydon,  10  Bosw.  630, 

quent  transfer  to  the  same  creditor  645  et  seq.   Robertson,  J.   See  ante, 

by    the    debtor   and    the    trustee,  pp.  360,  463,  note. 
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ject  to  the  right  of  the  creditor/  as  far  as  may  be  necessary 
for  the  purpose  of  his  demand,  to  levy  execution  upon  the 
property  directly,  that  is,  without  calling  upon  the  courts 
specifically  to  annul  the  conveyance.2  This,  it  seems,  the 
creditor  could  not  do  but  for  the  statutes;  the  very  first 
case  s  in  the  Reports,  a  case  contemporaneous  with  the  stat- 
ute of  13th  Elizabeth,  and  hence  when  the  common  law 
principle  was  fresh,  indicates  as  much.  Thus  the  statutes 
have  conferred  a  distinctive  right,  it  may  be  of  very  great 
value,  though  a  procedural  right,  upon  the  creditor.  The 
question  then  is,  whether  this  right  can  be  taken  from  the 
creditor,  without  his  consent,  except  by  some  act  which 
the  law,  by  general  agreement,  such  as  sale  to  a  bona  fide 
purchaser  for  value,4  treats  as  clearly  valid. 

1  The  grantee  has  rights  against  N.  Y.  40;  Mulford  v.  Peterson,  35  N. 
the  grantor's  creditors;  he  may  in-  J.  127,  133;  ante,  pp.  126,  131.  In 
sist  that  they  shall  pursue  their  rem-  some  states  the  right  to  levy  upon 
edy  according  to  law;  and  he  may  property  fraudulently  conveyed  is 
object  to  fraudulent  execution  sales,  treated  as  given  by  special  statutes, 
as  e.  g.  where  the  property  was  sold  Sherman  v.  Davis,  137  Mass.  132. 
at  a  grossly  inadequate  price.  Miller  Where  the  grantee  pays  part  of  the 
v.  Koertge,  70  Texas,  162,  7  S.  W.  purchase  price,  but  for  no  distinct  or 
691.  But  see  as  to  gross  inadequacy  specific  interest,  the  property  cannot 
at  execution  sale,  O'Callaghan  v.  be  taken  on  execution  by  the  cred- 
O'Callaghan,  9  111.  228.  The  grantee  itors  of  the  defrauding  grantor,  if 
too  may  redeem  after  execution  sale  the  grantee  was  not  privy  to  the 
of  the  property,  on  the  same  footing  fraud.  Snow  v.  Paine,  114  Mass.  520. 
upon  which  the  grantor  could  have  *  Dyer,  294  b,  12  &  13  Elis., 
done  so  had  not  the  fraudulent  con-  partly  before  and  partly  after  the 
veyanoe  been  made.  Sewall  v.  statute.  See  ante,  p.  464,  note. 
Sewell,  139  Mass.  157,  29  N.  £.  648;  The  fact  that  a  legal  title  is  con- 
s.  c.  130  Mass.  201.  f erred  upon  the  grantee  shows  this; 

2  See  e.  g.  Scott  v.  Scott,  85  Ky.  and  that  a  legal  title  is  conferred  is 
385, 3  S.  W.  598,  5  S.  W.  423.  Hence  shown  by  the  one  fact  (if  there  were 
a  purchaser  at  execution  sale  can  no  other)  that  the  grantee,  though 
bring  ejectment.  Flewellan  v.  Crane,  taking  in  fraud,  can  himself  pass  a 
58  Ala.  627.  See  Carter  v.  Castle-  perfect  title.  If  he  took  nothing 
bury,  5  Ala.  277.  Where  the  debtor  whatever,  he  could  pass  nothing  (ex- 
has  bought  property  and  had  the  ti-  cept  by  estoppel  upon  himself), 
tie  made  to  another,  a  different  ques-  Neal  v.  Gregory,  19  Fla.  356. 

tion  arises.    See  Niver  v.  Crane,  98         4  This  itself  is  sometimes  spoken 
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Let  the  following  case  be  supposed:  A  is  creditor  of  B; 
B  sells  a  horse  to  C,  but  retains  possession,  the  transaction 
being  in  a  state  in  which  retaining  possession  makes  a  con- 
clusive case  of  fraud,  as  in  Connecticut.  Can  the  right  which 
the  statute  has  conferred  on  A,  to  take  the  horse  on  execution, 

be  taken  away  by  B's  delivering  the  horse  to  C,  before  A's 

» 

levy  and  without  A's  consent?  The  cases  l  which  have  an- 
swered this  question  in  the  affirmative  have  not,  it  is  believed, 
given  full  consideration  to  the  fact  that  the  statute  has  actu- 
ally conferred  rights  upon  A.2 

Let  another  case  be  put:  B,  the  debtor,  makes  a  convey- 
ance of  land,  fraudulent  by  reason  of  a  particular  provision, 
to  C,  who  participates  in  the  fraud;  instead  of  obtaining  a 
reconveyance  from  C,8  and  then  lawfully  conveying  the  same 
land,  B,  with  C's  consent,  but  without  consent  of  A,  the  credi- 
tor, cancels  the  objectionable  provision.  Will  this  make  the 
conveyance  good  against  A?  It  would  not  be  difficult  to 
answer  this  in  the  affirmative  if  no  rights  were  conferred  by 
the  statute  upon  or  have  otherwise  been  acquired  by  4  A, 
and  if  the  original  conveyance  were  absolutely  void;  for 
then  the  subsequent  act  of  cancellation  and  delivering  the 

of  as  a  purging  of  fraud.    Oriental         3  Edwards  v.  Sonoma  Bank,  59 

Bank  v.  Haskins,  3  Met.  332,  340;  Cal.  148. 

Johnson  v.  Gibson,  116  111.  294,  6  N.         *  Supra,  p.  482.    Where  a  person 

£.  205.     But  if  the  property  come  summoned  in  as  trustee  (garnishee) 

back  again  into  the  hands  of  the  has  received  property  under  circum- 

first  grantee,  who  could  not  hold  it,  stances  indicative  of  fraud,  such  as 

the  old  taint  attaches  again.    John-  to  fix  him   with  the  character  of 

son  v.  Gibson,  supra;  2  Pomeroy's  trustee,  but  before  service  on  him 

Equity,  §  754;  Allison  v.  Hagan,  12  he  has  paid  debts  of  the  principal 

Nev.  38.  equal  to  the  value  of  the  goods,  it  is 

1  Gibbert  v.  Decker,  53  Conn.  401,  held  that  he  is  entitled  to  a  dis- 

and  cases  cited  for  and  against  that  charge;  the  fraud  has  been  purged, 

decision.     See  ante,   p.  388,   n.  3.  Thomas  v.  Goodwin,  12  Mass.  140; 

Carpenter  v.  Mayer,  5  Watts,  483,  Hutchins  v.  Sprague,  4  N.  H.  469; 

Gardiner  v.  Tubbs,  21  Wend.   169,  Oriental  Bank  v.  Haskins,  3  Met. 

and  other  cases  there  cited,  support  332,  340. 

the  text;  but  they  are  denied  in         4  Sutherland  v.  Bradner,  115  N. 

Gibbert  v.  Decker.  Y.  410,  22  N.  E.  174. 
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deed  in  the  new  form  might  be  treated  as  a  fresh  and  lawful 
alienation,1  an  alienation  at  the  worst  in  which  a  mistake  had 
been  corrected.  But  under  the  statute  A  acquired  the  valu- 
able right  of  levying  upon  that  land;  and  that  right  none 
should  be  allowed  to  take  from  him  without  his  consent,  ex- 
cept in  a  way  admittedly  proper.2  Besides,  the  case  is  a 
conveyance  of  land,  which  must  be  by  deed  recorded;  and  if 
so  effected  in  fact,  the  title  passed  to  the  grantee,  and  could 
not  be  passed  back  except  by  deed  recorded,3  —  cancellation 
would  not  meet  the  requirement  of  the  law,4  regardless  of  the 

1  Comp.  Rowley  v.  Rice,  11  Met.  erty,  nothing  to  operate  upon.  One 
333,  where  it  is  declared  in  regard  cannot  convey  what  one  has  not. 
to  a  mortgage,  objectionable  only  (A  general  covenant  of  warranty  in 
upon  the  ground  that  it  is  intended  the  case  of  land  would  make  the 
to  cover  after-acquired  property,  warranty  good  at  law;  probably  also 
that  it  may  not  be  necessary  that  a  in  the  case  of  personalty.  Bigelow, 
new  act  should  be  done  when  the  Estoppel,  412  (land),  446  (person- 
property  is  acquired,  further  than  alty),  5th  ed.)  To  validate  a  fraud- 
for  the  mortgagee  to  take  possession  ulent  mortgage  of  existing  property 
in  accordance  with  a  power  in  the  is  a  different  thing;  that  should  re- 
mortgage.  Such  taking  possession  quire  the  consent  of  the  person  upon 
will  itself,  it  is  held,  make  the  mort-  whom  the  fraud  was  practised, 
gage  effective,  as  to  the  new  prop-  '  Gable  v.  Williams,  59  Md.  46; 
erty,  against  third  persons  claiming  Carll  v.  Emery,  148  Mass.  32,  18  N. 
by  later  attachment  or  conveyance.  E.  574. 
Deering  v.  Cobb,  74  Maine,  332,  cit-  »  Trull  v.  Skinner,  17  Pick.  213, 


ing  Hope  v.  Hayley,  5  El.  &  B.  830 
Moody  v.  Wright,  13  Met.  17,  32 
Chase  v.  Denny,  130  Mass.  566 
Cook  v.  Corthell,  11  R.  I.  483 
Walker  v.  Vaughn,  33  Conn.  577, 583 


215;  Smith  v.  Cockrell,  66  Ala.  64; 
Kimball  v.  Greig,  47  Ala.  230;  Dukes 
v.  Spangler,  35  Ohio  St.  119;  Jeffers 
v.  Philo,  ib.  173.  But  between  the 
parties  the  transaction  may  work  an 


Jones,   Chattel    Mortgages,   §§  160,  estoppel.     Trull  v.  Skinner,  supra. 

167.      Indeed  equity     would   spe-  Bigelow,  Estoppel,  578,  5th  ed.    See 

eincally  enforce  the  mortgage  in  re-  also  Tyler  v.  Tyler,  126  HI.  525,  21 

spect  of  the  new  property,  as  soon  N.  E.  616.  On  the  right  of  a  grantee 

as  acquired,  if  it  has  been  sufficiently  to  reconvey  see  end  of  this  chapter, 
described.    Holroyd  v.  Marshall,  10         4  Respass  v,  Jones,  102  N.  Car.  5, 

H.  L.  Cas.  191,  211,  Lord  Westbury.  8  S.  E.  770.    Before  registration  the 

But  such  a  case  is  not  a  case  of  parties,  it  is  held,  may  change  the 

fraud;  the  only  ground  of  objection  deed  at  will.    Ib.;  Davis  v.  Inscoe, 

(and  that,  at  law)  to  a  mortgage  of  84  N.  Car.  396.    Sed  quaere  if  the 

identified  property  not  yet  acquired  deed,    being    duly    delivered,    was 

is  that  the  deed  has,  as  to  such  prop-  fraudulent  against  creditors. 
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question  of  rights  conferred  by  the  statute.  And  further, 
cancellation  would  not  affect  the  registry;  which  is  the  real 
evidence  of  title,  as  to  third  persons. 

The  last  consideration  would  not  apply  to  the  case  of  a 
conveyance  of  chattels  not  requiring  registration;  and  it  may 
be  urged  that  in  such  cases,  assuming  that  all  persons  who 
were  or  have  since  become  parties  to  the  transaction,  agree 
to  have  the  objectionable  clause  cancelled  and  do  cancel  it, 
the  fact  that  the  statutes  have  given  no  more  than  a  pro- 
cedural right l  should  not  debar  the  parties  from  undoing  the 
mischief  in  the  shortest  way.  This  is  an  argument  from 
justice,  which  indeed,  at  bottom,  is  the  real  argument  in  all 
these  cases  of  attempted  purging  of  fraud.  But  it  will  be 
observed  that  the  case  does  not  concern  the  debtor,  for  whom 
sympathy  is  sometimes  awakened.  It  is.  a  contest  between 
creditors  trying  to  outrun  each  other,  or  between  a  creditor 
and  a  purchaser;  in  the  first  of  which  cases  the  creditors  are 
all  alike  unsecured  (a  lien  creditor  could  look  on  uncon- 
cerned),3 and  hence  on  a  common  footing  of  right;  in  the 
second  of  the  cases  the  purchaser  is  in  substantially  the  same 
situation,  since  he  is  not  a  bona  fide  purchaser  for  value. 
Under  these  circumstances  the  creditor  who  stands  upon  the 
statute  against  fraud  may  well  be  preferred  to  a  person  who 
is  either  a  wrongdoer  or  at  best  but  a  volunteer;  for  the  re- 
sult, according  to  familiar  doctrines  of  equity,  will  be  to  pre- 
serve that  equality  between  the  unsecured  creditors  which  is 
justice;  the  creditor-under-the-statute,  by  prevailing,  will,  in 
the  ordinary  case  of  an  insolvency,  bring  the  fund  into  court 
for  equal  distribution  among  all  the  creditors,  the  grantee  of 
the  debtor,  though  guilty,  it  may  be,  of  fraud,  still  being 

1  The  statutes  have  not  conferred         2  So  far  as  his  lien  extended;  be- 

upon  the  creditors  any  substantive  yond  that  he  would  be  on  a  level" 

rights  in  the  property.    Ante,  pp.  with  the  rest,  and  entitled  to  no  ad- 

37,  54,  55,  60;  Moore  v.  Beese,  43  vantage. 
Cal.  511. 
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entitled  to  his  share.1  On  the  whole  it  is  difficult  to  sustain 
the  doctrine  of  purging  fraud,  in  its  ordinary  manifestation; 
and  it  is  better  to  leave  the  parties  to  the  unlawful  transaction 
in  the  meshes  of  their  own  net.3 

The  conclusion  here  reached  has  been  fully  maintained  by 
not  a  few  well-considered  decisions;8  most  of  them  being  in 
cases  of  the  mortgage  of  goods  in  trade,  in  which  the  mort- 
gage, or  a  contemporaneous  oral  agreement  or  understanding, 
has  given  to  the  mortgagor  the  right  to  retain  and  use  the 
property  for  his  own  purposes;  in  this  state  of  things  the 
mortgagor  at  some  later  time,  before  levy  by  other  creditors 
turning  the  property  over  to  the  mortgagee  without  reserve 
But  there  are  other  decisions  which  have  declared  that  such 
act  purges  the  fraud.4  In  cases  in  which  there  arises  no 
more  than  a  prima  facie  presumption  of  fraud,  as  where, 
apart  from  statute,  a  mortgage  of  goods  gives  to  the  mort- 
gagor the  right  of  possession,  it  is  generally  held  that  the  pre- 
sumed fraud  may  be  purged  by  surrender  of  possession  to  the 

1  Ante,  pp.  85,  94,  95,  101 .  See  at  the  time  of  filing  the  bill  the 
Alabama  Warehouse  Co.  v.  Jones,  debtor  had  become  abundantly  able 
62  Ala.  550.  The  rule  is  otherwise  to  make  the  gift,  the  court  might  so 
by  statute  in  some  states,  at  least  as  frame  its  decree  as  to  save  the  prop- 
to  subsequent  creditors;  and  in  some  erty  to  the  grantee,  while  securing 
it  may  have  been  overlooked.  See  the  creditor  at  the  same  time.  See 
Todd  v.  Neal,  49  Ala.  266.  ante,  p.  76,  note. 

2  In  Goodman  v.  Wineland,  61  *  Blakeslee  v.  Rossman,  44  Wis. 
Md.  449,  it  accordingly  was  held  550;  s.  c.  43  Wis.  116;  Stein  v. 
that  a  voluntary  conveyance,  in-  Munch,  24  Minn.  390;  Delaware  v. 
valid  against  creditors  when  made,  Ensign,  21  Barb.  85;  Janvrin  v. 
would  not  become  valid  by  subse-  Fogg,  49  N.  H.  340;  Edwards  v. 
quent  appreciation  in  the  value  of  Sonoma  Bank,  59  Cal.  148.  See  also 
the  debtor's  property.  '  The  juris-  Watson  v.  Rogers,  53  Cal.  401; 
diction  of  a  court  of  equity  thus  es-  Franklin  v.  Gummersell,  9  Mo.  App. 
tablished  is  not  thereafter  contin-  84. 

gent  upon  the  fluctuation  that  may  4  First  National  Bank  v.  Ander- 
attend  the  value  of  the  grantor's  son,  24  Minn.  435  (perhaps  not  op- 
property.  Otherwise  the  creditor  posed  to  Stein  v.  Munch,  supra); 
from  day  to  day  might  in  turn  have,  Read  v.  Wilson,  22  111.  377;  Brown 
lose,  and  regain  his  right  to  proceed.1  v.  Webb,  20  Ohio,  389.  Further  see 
But  it  was  added  that  if  it  appeared  ante,  p.  288. 
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mortgagee  before  proceedings  by  other  creditors.1  It  would 
perhaps  be  thought  to  be  pressing  the  matter  too  far  to  apply 
the  foregoing  considerations  against  purging  fraud  to  that 
case.  But  even  in  such  a  case  if  creditors  have  acquired  spe- 
cific rights  since  the  transaction,  as  by  judgment  lien  upon 
the  property,  it  seems  that  the  fraud  could  not  be  purged 
without  their  consent.3 

§  4.    Fraud  by  Misrepresentation  distinguished:   '  Void 

and  Voidable.' 

There  is  an  important  distinction  between  the  effect  of 
fraud  under  the  statute  of  Elizabeth  and  its  American  coun- 
terparts and  fraud  in  the  way  of  fraudulent  representations; 
a  fraudulent  conveyance  effected  under  the  last-named  influ- 
ence is  not  the  same  thing,  either  in  form  or  in  effect,  as  a 
fraudulent  conveyance  under  the  statute  of  Elizabeth.  The 
former  is  ordinarily  voidable  only;  the  statute  declares  the 
latter  to  be  void.  Now  it  is  true  that  the  term  '  void  '  in  the 
statute  is  constantly  construed  as  having  the  sense  of  '  voida- 
ble; '  but  that  is  for  certain  purposes  only,  not  for  all  pur- 
poses.    And  that  we  have  seen. 

The  distinction  between  fraud  under  the  statute  and  fraud 
in  the  way  of  deception  is  however  an  example  of  the  familiar 
but  misleading  rule  that,  while  statute  may  render  a  trans- 
action void  for  fraud,  the  common  law  renders  transactions 
tainted  with  fraud  voidable  only;  but  that  rule,  at  all  events 
when  so  stated,  turns  upon  an  accident.  The  frauds  with 
which  the  common  law  has  to  deal  are  generally  cases  of 
'  deception,'  i.  e.  in  contracts,  sales,  and  the  like  between  the 

1  Adams  v.  Wheeler,  10  Pick.  199;  Williams,  5  How.  Pr.  441,  affirmed 

Bartlett  v.  Williams,  1  Pick.  288;  9  N.  Y.  142;  Gates  v.  Andrews,  37 

ante,  pp.  388,  389.  N.  Y.  657;    Schwartz    v.    Soutter, 

3  That  is  clearly  true  where  the  41    Hun,    323,  affirmed    103  N.  Y. 

transaction  was  fraudulent  per  se.  683;  Farrow  v.  Hayes,  51  Md.  498; 

Sutherland  v.  Bradner,  115  N.  Y.  Whitaker   v.    Williams,    20   Conn. 

415,  22  N.  E.  174,  citing  Foster  v.  98;  Whitaker  v.  Gavit,  18  Conn.  522. 
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defrauding  and  the  defrauded  party.  In  these  cases  there  is 
ordinarily  a  union  of  minds,  and  therefore  a  contractor  a  sale; 
and  the  fraud  has  the  effect  only  of  giving  to  the  defrauded 
party  a  right  of  rescission.  But  fraud  may  go  deeper  than  this, 
and  prevent  the  creation  of  any  agreement;  in  which  case  the 
common  law  will  pronounce  just  as  strongly  as  could  any 
statute. 

In  regard  to  questions  touching  circumvention  however, 
such  as  cases  like  those  contemplated  by  the  statute  of  the 
13th  Elizabeth,  it  is  not  clear  whether  there  is  any  difference 
between  the  effect  of  the  statute  and  the  common  law;  a 
matter  to  which  a  moment's  attention  may  in  this  connec- 
tion justly  be  given.  The  statute  makes  a  conveyance  falling 
within  its  meaning  really  '  void '  for  some  purposes;  thus  it 
is  not  necessary  for  the  creditor  to  go  into  equity,  unless 
other  facts  require,  to  set  aside  the  conveyance;  against  the 
creditor  the  conveyance  is  inoperative,  to  the  extent  of  his 
claim;  he  may  levy  directly.1  In  a  case  of  the  sort  however, 
falling  just  without  the  terms  of  the  statutes  and  so  "within 
common  law  principles,  is  the  doctrine  that  the  statute  of 
Elizabeth  is  an  affirmance  of  the  common  law  an  expression 
of  the  rule  governing  the  case?     There  is  no  reason  in  the 

1  See  e.  g.  Dyer,  294  b,  same  year  creditor  may  first  take  the  property 

as  the  stat.  of  13  Eliz.;   Doe  d.  on  execution  at  law  and  then  go  into 

Grimsby  v.  Ball,  11  Meee.  &  W.  531;  equity,  and  have  the  title  quieted  if 

Saxton  v.  Gonny,  8  L.  R.  Ir.  216;  necessary.     Howland  v.  Knox,  59 

Campbell  v.  Jones,  25  Minn.  155;  Iowa,  46,  12  N.  W.  777;  Lionberger 


Partee  v.  Mathews,  53  Miss.  140; 
Pierce  v.  Hill,  35  Mich.  194;  Knox  v. 
McFarren,  4  Colo.  586;  Jacoby*s 
Appeal,  67  Penn.  St.  434;  Pettus  v. 
Glover,  68  Ala.  417;  Ryland  v.  Cal- 
lison,  54  Mo.  513;  Russell  v.  Dyer, 
33  N.  H.  186;  Fowler  v.  Trebein,  16 
Ohio  St.  493;  Jackson  v.  Myers,  11 
Wend.  535.  This  right  is  given  by 
special  statute  in  some  states. 
Hanna  t>.  Aebker,  84  Ind.  411.   The 


v.  Baker,  88  Mo.  447.  Or  he  may  at 
the  outset  have  the  deed  set  aside 
and  the  land  subjected  to  payment. 
Lionberger  v.  Baker  and  Partee  v. 
Mathews,  supra.  [Further  on  prac- 
tice see  p.  154  note.] 

The  rule  of  the  text  does  not  pre- 
vail in  Louisiana.  Yocum  v.  Bullit, 
6  Mart.  n.  s.  137.  See  s.  c.  17  Am. 
Dec.  187,  and  note. 
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nature  of  things  why  it  should  not  be  so.  This  is  not  a  case 
of  a  transaction  between  the  party  defrauding  and  the  party  de- 
frauded, of  which,  accordingly,  it  could  be  said  that  there  has 
been  a  union  of  minds;  the  creditor  has  never  even  presump- 
tively bargained  away  his  right  to  look  to  the  property. 

There  is  however  some  Reference  to  a  distinction  between  the 
statute  and  the  common  law  in  a  case  1  of  importance  in  New 
York,  in  which  partnership  effects  of  an  insolvent  firm  had 
been  assigned  with  preference  of  private  debts  due  by  one  of 
the  partners.  The  Supreme  Court  of  the  state  had  taken  the 
position  that  this  violated  no  statute,  but  only  a  principle  of 
the  common  law  (that  partnership  creditors  have  priority  over 
private  creditors),  and  therefore  that  the  assignment  as  a 
whole  was  not  invalidated.  But  the  Court  of  Appeals,  not 
denying  the  validity  of  such  a  distinction  in  itself,  held  that 
the  provision  was  a  violation  of  the  statute  against  fraudulent 
conveyances.1 

§  5.  Merger. 

The  statute  is  not  to  be  treated  as  penal,  in  its  civil  admin- 
istration; hence  as  we  have  seen  debtors  are  not  to  be  deprived 
of  the  benefit  of  the  exemption  laws  because  they  have  con- 
veyed exempt  property  with  intent  to  defraud.8  Nor  can  the 
doctrine  of  merger  be  invoked  by  creditors  who  have  shown 

1  Wilson  v.  Robertson,  21  N.  Y.  8  Ante,  pp.  44  et  seq.  [But, 
587.  in  the  case  of  a  fraudulent  convey- 

2  It  was  also  deemed  to  come  ance  of  property  not  specifically 
within  2  R.  S.  135,  §1.  'The  exempt, but  from  which  an  exemp- 
assignment  is  made  for  the  benefit  tion  might  be  set  out  on  a  claim 
of  Crocker,  as  its  purpose  is  to  liqui-  to  that  effect  made  by  the  debtor, 
date  and  discharge  his  individual  this  privilege  is  lost.  The  title 
debts.  The  transfer  may  therefore  having  passed  between  the  parties, 
be  said  to  be  made  in  trust  for  the  the  grantor  has  no  longer  any 
use  of  one  of  the  assignors.1  Wright,  property  left  out  of  which  he  can 
J.  at  p.  589.  The  statute  referred  claim  his  exemption.  McDowell 
to  is  the  ancient  act  of  3  Hen.  VII.  v.  McMurria,  107  Ga.  812,  33  S.  E. 
c.  4,  as  adopted  in  New  York.    See  709.] 

ante,  pp.  12,  240. 
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that  the  conveyance  in  question  was  made  with  intent  to  de- 
fraud, so  as  to  connect  with  the  estate  conveyed  another  es- 
tate already  in  the  grantee  and  not  affected  with  the  taint; 
though  for  other  purposes  the  two  estates  might  merge  into 
one.  °  Thus  a  husband  conveys  to  his  wife  in  fee  a  piece  of 
land,  in  fraud  of  his  creditors,  the  wife  being  a  volunteer  or 
participating  in  the  fraud;  the  wife's  dower  does  not  now 
merge  with  the  larger  estate  conveyed  to  her,  for  the  purposes 
of  the  husband's  creditors,  so  as  to  enable  them  to  take  the 
whole.1 

§  6.   Conveyances  good  inter  Partes. 

The  statutes,  as  we  have  seen,  invalidate  the  fraudulent 
alienation  only  for  the  purposes  of  the  creditors;  so  they 
declare  in  terms,  and  so  the  courts  have  time  and  again  de- 
clared.3   Long  ago  Sir  Wm.  Grant  said  of  a  marriage  settle- 

1  Malloney  v.  Horan,  49  N.  Y.  111.  Gratt.  737;  Roberts  v.  Lund,  45  Vi 
Folger,  J.:  When '  the  deed  has  been  82;  Horn  v.  Star  Foundry  Co.  23 
avoided  by  the  court,  and  the  prop-  W.  Va.  522;  Davy  v.  Kelley,  66  Wis. 
erty  restored  for  the  benefit  of  credi-  452,  29  N.  W.  432;  Butler  v.  Moore, 
tors,  the  further  penalty  will  not  be  73  Maine,  151;  Beebe  v.  Saulter, 
inflicted  of  the  loss  of  another  in-  87  HI.  518;  Douglass  v.  Dunlap,  10 
terest  upon  the  ground  of  a  merger.'  Ohio,  162;  Gary  v.  Jacohson,  55 
Roberts  v.  Jackson,  1  Wend,  478.  Miss.   204;    Sewell  v.   Sewell,  139 

2  See  the  collection  of  cases  on  Mass.  157,  29  N.  E.  648;  s.  c.  130 
p.  63,  note.  Further,  Zuver  v.  Clark,  Mass.  201,  allowing  the  grantee  to 
104  Penn.  St.  222;  Haak's  Appeal,  redeem  after  execution  sale,  as  the 
100  Penn.  St.  59;  Gill  v.  Henry,  95  grantor  might  have  done  if  no  con- 
Penn.  St.  388;   Harris  v.  Harris,  23  veyance  had  been  made.    [See  also 

°  Seals  v.  Pheiffer,  77  Ala.  278;  Hoyt  v.  Dimon,  5  Day  (Conn.)  479; 
Fordyce  v.  Hicks,  76  la.  41,  40  N.  W.  79;  Wells  v.  White,  142  Mass.  518, 
8  N.  E.  442;  Van  Keuren  v.  McLaughlin,  19  N.  J.  Eq.  127;  Brown  v.  Chubb, 
133  N.  Y.  174  (innocent  voluntary  grantee).  See  further  Guebert  v.  Zick, 
31  HI.  App.  390.  Cf.  State  v.  O'Neil,  151  Mo.  67,  52  S.  W.  240;  Raasch  v. 
Baasch,  100  Wis.  400,  76  N.  W.  591.  It  is  immaterial  whether  the  grantee 
is  the  original  owner  of  the  valid  interest,  or  has  purchased  it  from  the 
original  owner  after  the  fraudulent  conveyance  of  the  higher  estate.  But 
in  Thompson  v.  Bickford,  19  Minn.  17,  it  was  held  that  the  transactions  be- 
tween a  mortgagee  and  the  fraudulent  grantee  of  the  equity  amounted 
merely  to  a  release,  and  not  to  a  transfer  of  the  valid  lien. 
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ment  made  in  fraud  of  creditors,  that  the  deed  was  void  only 

against  creditors;  it  was  only  to  the  extent  to  which  it  might 

Dearman  v.  Dearman,  4  Ala.   521,  Tenn.  282,  2  S.  W.  384;    Wilson  v. 

524;Dearmanv.Radcuffe,5Ala.l92;  Trowick,   10  Tex.  428;    Stevens  v. 

Miltington  v.  Hill,  47  Ark.  301,  1  S.  Adair,  82  Tex.  214,  18  S.  W.  102; 

W.  547;  Lathrop  v.  Pollard,  6  Colo.  Ratliff  v.  Ratliff,  102  Va.  880,  47 

424;  Delia  v.  Caprio,  79  Conn.  284,  S.  E.  1007;    Shoemaker  v.  Finlay- 

64  Atl.  340;  Kahn  v.  Wilkins,  36  son,  22  Wash.  12,  60  Pae.  50;  Burt 

Fla,  428,  18  So.  584;    Flannery  v,  v.  Timmons,  29  W.  Va.  441,  2  S.  E. 

Coleman,  112  Ga.  648,  37  S.  E.  878;  780;  Bfflingsley  v.  Menear,  44  W. 

Tune  v.  Beeland,  131  Ga.  528,  62  Va.  651,  30  S.  E.  61;   Dietrich  v. 

S.  E.  976:  Fitzgerald  v.  Foristal,  48  Koch,   55  Wis.   618.       A    receipt 

111.  228;  McElroy  v.  Hiner,  133  111.  fraudulently  given  is  held  to  come 

156,  24  N.  E.  435;  Greighton  v.  Roe,  under  the  same  rule.    Fouche   v. 

218  DL  619,  75  N.  E.  1073;  Springer  Brower,  74  Ga.  251,  268. 
ft.    Drosch,    32    Ind.    486;    Briggs        The  conveyance  to  the  grantee 

v.  Coffin,  91  la.  321,  59  N.  W.  259;  being  good  except  as  against  cred- 

Gillespie  v.  Gillespie,  2  Bibb  (Ky.)  itors,  he  has  a  standing  in  court  to 

89;  Durand  v.  Higgins,  67  Kan.  110,  object  to  an  alleged  fraud  in  an 

72  Pac.  567;    Pierce  v.  Le  Monier,  execution  sale  of  the  property  as 

172  Mass.  508,  512,  53  N.  E.  125;  that  of  the  debtor,  by  which  it  was 

Fox.  v.  Willis,  1  Mich.  321;  Wipfler  sold  at  a  sacrifice,  although  he  will 

v.  Detroit  Pattern  Works,  140  Mich,  not  prevail  if  it  appears  that  the  rea- 

677,  104  N.  W.  545;  Shaw  v.  Mill-  son  for  the  low  price  was  his  own 

saps,    50   Miss.    380;     Barwick   v.  adverse   claim.    Miller  v.   Koertge, 

Moyse,  74  Miss.  415,  21  So.  238;  70  Tex.  162,  7  S.  W.  691. 
George  v.  Williamson,  26  Mo.  190;         Whether  the  debtor  can  make  a 

Creamer  v.  Bivert,  214  Mo.  473,  113  valid  conveyance  to  a  creditor  for 

S.  W.  1118;  Deny  v.  Fielder,  216  the  purpose  of  securing  his  debt,  of 

Mo.  176,  115  S.  W.  412;    Lewis  v.  land  previously  conveyed  fraudu- 

Holdredge,  56    Neb.  379,  76  N.  W.  lently  is  doubtful.    This  has  been  al- 

890;  Martin  v.  Shears,  78  Neb.  404,  lowed.  Graham  v.  est.  Townsend,  62 

110  N.  W.  1010;   Allison  v.  Hogan,  Neb.  364,  87  N.  W.  169.    See  further 

12  Nev.   38;    Lokerson  v.  Stillwell,  Carll  v.  Emery,  148   Mass.  32,  18 

13  N.  J.  Eq.  357;  Cutler  v.  Tuttle,  19  N.  E.  574.  Contra,  Knight  v. 
N.  J.  Eq.  (4  C.  E.  Green)  549,  562;  Glasscock,  51  Ark.  390,  11  S.  W. 
Boetwick  v.  Menck,  40  N.  Y.  383;  580 ;  Jones  v.  Rahilly,  16  Minn. 
Lockren  v.  Rustan,  9  N.  D.  43,  81  320.  The  grantee  may  convey  to 
N.  W.  60;  Murphy  v.  Hubert,  16  Pa.  a  creditor  of  the  grantor  without 
St.  50;  Harbaugh  v.  Butner,  148  interference  from  the  other  creditors. 
Pa.  St.  273,  23  Atl.  983  (judgment  Butler  v.  White,  25  Minn.  432. 
note);  Hudson  v.  White,  17  R.I.  The  grantor  may  secure  the 
519,  23  Atl.  57;  Broughton  v.  setting  aside  of  a  conveyance, 
Broughton,  4  Rich.  Law  (S.  C.)  though  made  for  the  purpose  of 
491;  Dunbar  v.  McFall,  9  Humph,  avoiding  payment  of  claims,  when 
(Tenn.)  505;    Battle  v.  Street,  85  it  appears  that  as  a  matter  of  fact 
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be  necessary  to  go  for  their  satisfaction  that  the  deed  was  to 

be  treated  as  if  it  had  not  been  made.    To  every  other  pur- 

these  claims  were  not  valid  obliga-  As  the  grantor  has  parted  with 

tions;  for  there  can  be  legally  no  his  title,  he   would   not  seem,  at 

intent  to  defraud   creditors,  unless  least  in  cases  where  there  is  no 

there  were  creditors  to  be  defrauded,  question  of  the  validity  of  the  debt, 

Morris    v.    Landaur,    48    la.    234.  to  be  a  necessary  party  to  an  action 

Contra,  Pride  v.  Anderson,  51  O.  St.  for  setting  aside  the  conveyance. 

405, 38  N.  E.  84.  Potter  v.  Phillips,  44  la.  353;  Leon- 

The  grantee  and  those  claiming-  ard  v.  Green,  30  Minn.  496, 16  N.  W. 

under  him  are  equally  bound  by  399;  s.  c,  34  Minn.  137,  24  N.  W. 

the  conveyance.    In   Whitaker  v.  915;   Taylor  v.  Webb,  54  Miss.  36; 

Whitaker,  175  Mo.  1,  74  S.  W.  1029,  Schneider  v.  Patton,  175  Mo.  684, 

the   grantees    under   a  fraudulent  75  S.  W.  155.    He  is  at  least  a 

conveyance  subsequently  acquired  proper    party.    Gaylords    v.    Kil- 

an  indefeasible  title.     Many  years  shaw,  1  Wall.  82;  Leonard  v.  Green, 

after,   they  brought  an  action  of  supra;    Glover  v.   Hargadine  Co., 

ejectment,  and  defendant  pleaded  62  Neb.  483,  87  N.  W.   170.   A 

adverse  possession.    The  plaintiffs  later  Nebraska  case  holds  him  a 

sought  to  show  that  their  original  necessary  party.    First  Nat.  Bank 

title  was  fraudulent,  and  to  claim  v.  Gibson,  69  Neb.  21,  94  N.  W.  965. 

only  under  their  subsequent  title,  So   also  in  Maryland.     Sinclair  v. 

which    was    acquired    within    the  Auxiliary  Realty  Co.,  99  Md.  293, 

period  of  limitation.  But  it  was  held  57    Atl.    664.    The    administrator 

that  adverse  possession  commenced  of    a   deceased    grantor    must   be 

as  against  them  from  the  time  of  joined,  at  least  where  under  the 

the  original  conveyance,  inasmuch  law  he  may  be  empowered  to  sell 

as  it  was  valid  between  the  parties,  land  of  the  grantor  to  pay  his  debts. 

As   to   the   rights   of   executors,  Allen  v.  Vestal,  60  Md.  245.    But 

receivers,    assignees,    and    trustees  it  is  not  necessary  to  go  through  the 

in  bankruptcy,  see  c.  6,  sec.  13.  formality  of  securing  the  appoint- 

It  has  been  held  that  a  judgment  ment  of  an  administrator,   where 

setting    aside    the  conveyance  as  there  is  no  other  estate  to  be  ad- 

against   creditors   is   of   no   effect  ministered.    Heard    v.    McKinney, 

between  the  parties,  if  the  creditors  1  Posey  (Texas)  83.    A  bankrupt 

do  not  avail  themselves  of  their  is   not   a   necessary   party  to  an 

right  to  apply  the  property  to  the  action  of  this  sort  by  his  assignee 

payment   of   their   debts.    Knapp  (trustee).     Buffington    v.    Harvey, 

v.  Crane,  43  N.  Y.  Supp.  513,    14  95  U.  S.  99;   Cox  v.  Wall,  99  Fed. 

App.  Div.  120,   77  State  Rep.  513.  546;    Hunt  v.  Doyal,  128  Ga.  416, 

It  has  even  been  held  that  if  the  57  S.   E.   489.    The  heirs  of  the 

grantor  buys  in  at  a  sale  made  by  grantor  are  of  course  equally  bound 

his  trustee  in  bankruptcy  the  title  by  the  conveyance.    Jolly  r.  Gra- 

accrues  to  the  benefit  of  the  grantee,  ham,  222  111.  550,  78  N.  £.  919; 

Hallyburton   v.  Slagle,   130   N.  C.  also    many    of    the     cases    cited 

482,  41  S.  E.  887.  supra.] 
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pose  it  was  good;  '  satisfy  the  creditors,  and  the  settlement 
stands.'  *  Of  course  the  statute  itself  has  no  effect  upon  ex- 
ecutory contracts  touching  the  fraudulent  conveyance,  between 
the  parties  to  the  same,  such  as  colorable  notes  given  for  pur- 
chase-price; 2  °  but  it  seems  that  when  the  property  fraudu- 

1  Curtis  v.  Price,  12  Ves.  103, 106,  ment  sought  to  be  enforced  is  one  to 
ante,  p.  63,  note;  Allen  v.  Ashley  reconvey,  or  to  hold  in  trust  for  a 
School  Fund,  102  Mass.  262.  relative  of  the  grantor.    @uch  agree- 

2  The  courts  generally  hold  such  ments  are  not  enforced  (and  this 
agreements  binding,  if  the  plaintiff  without  regard  to  the  Statute  of 
does  not  find  it  necessary  to  show  the  Frauds,  which  would  also  stand  in 
fraud  in  his  declaration.  Swan  v  the  way  of  the  enforcing  of  parol 
Scott,  11  Serg.  &  R.  164;  Evans  v.  agreements  of  such  character). 
Dravo,  24  Penn.  St.  62;  Carpenter  Baird  v.  Howison,  155  Ala.  359; 
v.  McClure,  39  Vt.  9;  Davis  v.  Mit-  Parrott  v.  Baker,  82  Ga.  364,  9  S.  E. 
chell,  34  Cal.  81;  Dyer  v.  Homer,  1068;  McElroy  v.  Hiner,  133  111. 
22  Pick.  253;  Harvey  v.  Vamey,  98  156,  24  N.  E.  435;  Mitchell  v. 
Mass.  118;  Davy  v.  Kelley,  66  Wis.  Henley,  110  Mo.  598,  19  S.  W.  993; 
452,  29  N.  W.  432;  Begbie  v.  Phos-  Kihlken  v.  Kihlken,  59  O.  St.  106, 
phate  Sewage  Co.  L.R.  10  Q.B.  491;  51  N.  E.  569;  McBrerty  v.  Hyde, 
8.C.1Q.  B.  D.  679.  But  see  Davis  21 1  Pa.  St .  123, 60  Atl.  507 ;  Eastham 
v.  Sittig,  65  Texas  497,  denying  v.  Round  tree,  56  Tex.  110;  Chan  tier 
several  of  these  cases.  [In  Chafee  v.  Hubbell,  34  Wash.  211,  75  Pac. 
v.  Sprague  Mfg.  Co.,  14  R.  I.  168,  802.  But  there  is  some  question  re- 
a  pledgee  brought  an  action  to  fore-  garding  a  deed  by  a  debtor  to  se- 
close,  and  the  defense  was  that  the  cure  the  debt,  made  absolute  for  the 
pledge  was  given  in  fraud  of  credi-  sake  of  defrauding  creditors.  It  has 
tors.  It  was  held  that  the  pledgee  been  held  in  some  jurisdictions  that 
could  maintain  his  action,  as  his  his  fraud  precludes  him  from  the 
case  could  be  proved  without  any  general  right  to  show  that  a  deed 
disclosure  of  fraud,  and  the  defend-  absolute  on  its  face  is  intended  as  a 
ant's  case  rested  on  an  allegation  mortgage.  Hassam  v.  Barrett,  115 
of  fraud.  But  this  is  not  on  the  Mass.  256;  Patnode  v.  Darveau, 
same  footing  with  a  suit  to  enforce  112  Mich.  127,  70  N.  W.  439,  71 
a  purely  executory  agreement.  It  N.  W.  1095;  Apponaug  Co.  v. 
is  generally  held  that  such  a  suit  Rawson,  22  R.  I.  125,  46  Atl.  455. 
cannot  be  maintained  when  it  is  Contra,  Halloran  v.  Halloran,  137 
shown  that  the  agreement  was  made  111.  100,  27  N.  E.  82;  Still  v.  Bus- 
in  fraud  of  creditors.  Gaylord  v.  zell,  60  Vt.  478, 12  Atl.  209. 
Couch,  5  Day  (Conn.)  223;  Powell  With  the  possible  limitation 
v.  Inman,  8  Jones  Law  (N.  C.)  436.  suggested  at  the  beginning  of  the 
The  most  common  executory  agree-  note,  equity  will  not  relieve  either 

a  Arnold  v.  People,  13  Tex,  Civ.  App.  26,  34  S.  W.  755  (note  not  en- 
forced). 
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lently  conveyed  is  taken  and  appropriated  entirely  to  the 
payment  of  creditors,  there  is  a  failure  of  consideration  for 
any  actual  or  colorable  promise  to  pay  by  the  grantee,  so  that 
he  can  defend  suit  for  the  price.1 

§  7.  Doweb. 
What  will  be  the  effect  of  the  success  of  the  creditor  in 

4 

impeaching  a  conveyance  of  land  by  his  debtor,  with  release 
of  dower,  upon  the  right  of  dower  —  a  question  already  con- 
sidered in  another  connection?  It  has  been  held  that  this 
right  is  now  revived,  on  the  ground  that  the  grant  itself  has 
failed.3    But  it  is,  or  may  be,  a  mistake  to  say  that  the  grant 

party.    Roche  v.  Hoyt,  71  N.  J.  Eq.  has  been  made.    Gebhard  v.  Sat- 

323,  64  Atl.  174.    Even  this  limita-  tier,  40  la.  152.    On  the  other  hand, 

tion  does  not  everywhere  prevail,  a  grantor  has  been  able  to  secure 

and  apparently  opposed  to  Chafee  the   reformation    of    a   fraudulent 

v.  Sprague  Co.,  supra,  are  decisions  deed  through  which,  by  mistake,  too 

unfavorable    to    bills    brought    to  much     land     has    been     granted, 

foreclose  mortgages  given  in  fraud  Clemens  v.  Clemens,  28  Wis.  637. 

of    creditors.    Galpin    v.    Galpin,  The  grantee  also  may  be  unable 

74  la.  454,  38  N.  W.  156;    Jones,  on  account  of  the  fraud  to  enforce 

admr.    v.    Jenkins,   83    Ky.    391.  any   equitable   rights   against  the 

The  parties  are  left  in  statu  quo.  grantor.    Mason  v.  Baker,  1  A.  K. 

See  Detwiler  v.  Detwiler,  30  Neb.  Marshall  (Ky.)  208  (opinion).    But, 

338,  46  N.  W.  624.    It  has  even  no  one   having  been  injured,  and 

been  held  that  the  grantee  cannot  the  property  having   been   recon- 

maintain  a  writ  of  entry,  on  the  veyed,   the  grantee  may   go  into 

ground  that  in  pari  delicto,  potior  equity    to    compel    the    surrender 

est  conditio  possedentis.    Harrison  of  notes  which  he  gave  as  a  part 

v.  Hatchee,  44  Ga.  638.    It  would  of  the  purchase  price.    Hasard  v. 

seem  however  that  legal  title  carries  Coyle,  22  R.  I.  435,  48  Atl.  442. 

with  it  all  necessary  legal  remedies  The  grantor  has  been  allowed  to 

to  enforce  it,  and  the  above  case  enforce  an  agreement,  made  upon  the 

was  criticised,  if  not  overruled  in  reconveyance  of  the  property,  that 

Parrott  v.  Baker,  supra.    To  the  the  grantee   should   pay  a  certain 

effect  that  in  pari  delicto,  the  legal  sum  for  rent  and  profits.  StillingB  v. 

title  governs,  and  can  be  enforced  Turner,  153  Mass.  534, 27  N.E.671.J 
at  law,  see  York  v.  Merritt,  80  N.  C.         x  Dyer  v.  Homer,  supra. 
285;  Tune  v.  Beeland,  131  Ga.  528.         '  Bohannon  v.  Combs,   97  Mo. 

It  has  been  held  that  a  grantor  446,    11    S.    W.    232;     Lockett  v. 

cannot  go  into  equity  to  correct  a  James,  8  Bush,  28;   Woodworth  v. 

fraudulent  deed  in  which  an  error  Paige,  5  Ohio  St.  70. 
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has  failed;  the  grant  is  good,  subject  only  to  the  creditor's 
right  of  satisfying  his  debt.1  Now  the  creditor  cannot  have 
satisfaction  of  the  husband's  debt  out  of  the  wife's  estate;3 
the  wife's  release  of  dower  must  therefore  remain  good  to  the 
grantee,  though  all  the  rest  of  the  estate  be  taken  by  the  cred- 
itor. The  wife's  release  of  dower  does  not,  it  is  true,  operate 
at  common  law  by  way  of  grant;  but  if  does  operate  by  way 
of  estoppel  upon  her,  which  is  equally  effectual.8  This  sup- 
poses that  the  grantee  has  practised  no  fraud  or  other  wrong 
touching  the  conveyance.4 

§  8.  Lien  Creditors. 

The  statute,  in  rendering  void  a  conveyance,  renders  it  void 
in  favor  of  those  creditors  who  have  no  lien  (except  such  as 
may  be  created  by  a  judgment  or  by  return  of  execution  un- 
satisfied) upon  the  property;  towards  a  creditor  who  is  fully 
secured  by  a  lien  upon  it  the  statute  against  fraudulent  con- 
veyances is  apparently  unnecessary,  and  it  is  held  in  England 
and  in  this  country  to  be  inoperative.5  That  is  to  say,  the 
fraudulent  conveyance  is  good  against  the  holder  of  the  lien; 

1  Ante,  p.  63.  controlling  principle   in  this  case, 

2  Of  course  therefore  the  widow  or  namely,  a  prior  lien  creditor  can- 
ine grantor  will  prevail  on  the  not  question  the  validity  of  his 
question  of  dower  over  any  claim  debtor's  conveyance.  This  is 
of  creditors  of  the  husband.  Ante,  plain  from  the  terms  of  the  stat- 
p.  61.  ute    relating    to    fraudulent    con- 

8  See  ante,  pp.  62-64.  veyances,  and  accords  with  the 
*  Ante,  p.  63.  decisions  in  Pennsylvania.  The 
5  Ante,  p.  188;  George  v.  Mil-  debtor  conveys  subject  to  the  lien, 
banke,  9  Ves.  190,  196;  Harman  v.  He  has  a  right,  upon  such  condition, 
Richards,  10  Hare,  81;  Zuver  v.  to  sell  or  give  away  his  land,  and 
Clark,  104  Penn.  St.  222;  Haak's  if  he  does  so  fraudulently  the  gran- 
Appeal,  100  Penn.  St.  59;  Arming-  tee's  title  is  good  against  all  the 
ton  v.  Rau,  ib.  168;  Fisher's  Ap-  world  except  creditors  and  persons 
peal,  33  Penn.  St.  294;  Byrod's  intended  to  be  hindered,  delayed, 
Appeal,  31  Penn.  St.  241;  McMinn  or  defrauded.  A  prior  lien  cred- 
it Whelan,  27  Cal.  300.  Trunkey,  itor  is  not  such  a  person.'  Compare 
J.  in  Armington  v.  Rau:  '  Haak's  Mathews  v.  Mobile  Ins.  Co.  75  Ala. 
Appeal  .  .  .  was  governed  by  the  85. 
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the  lien  binding  the  property  of  course  in  the  hands  of  the 
grantee,  and  of  all  subsequent  holders.1  The  consequence 
of  this  doctrine  is  that  upon  a  fraudulent  conveyance  of  the 
property  the  lien  creditor  must  treat  the  conveyance  as  valid, 
while  the  general  creditors  may  treat  it  as  invalid,  and  can 
exclude  the  lien  creditor  from  participating  in  the  proceeds  of 
the  sale; 2  so  if  the  property  is  sold  to  satisfy  the  lien,  the 
buyer  must  admit  the  validity  of  the  debtor's  conveyance; 
while  if  it  is  sold  under  execution  on  behalf  of  a  general  cred- 
itor, the  buyer  acquires  the  right  to  avoid  the  conveyance.1 
Again  the  lien  would  hold  even  against  a  bona  fide  purchaser 
for  value,  while  such  a  purchaser  would  take  the  property 
clear  of  the  claims  of  the  general  creditors.  Of  course  the 
sale,  whether  by  the  lien  creditor  or  by  a  general  creditor,  in 
no  way  disturbs  prior  valid  liens.4 

§  9.  Following  Funds. 
Another  consequence  of  establishing  the  fraudulent  intent 
is  that  the  property  can  be  followed  in  the  hands  of  all  vol- 
unteers, such  as  grantees  without  valuable  consideration,1 
their  or  the  debtor's  heirs,  distributees,  legatees,  devisees, 
and  the -like,8  and  volunteers  under  them,1  and  of  purchasers 

1  Haak's  Appeal,  supra.  had  been  taking  the  rents  and  prof- 

3  Haak's  Appeal,  supra;   Byrod's    its  of  land  fraudulently  conveyed 
Appeal,    supra;     Fisher's    Appeal,    by  the  debtor. 

supra;  Hoffman's  Appeal,  supra;  7  New  v.  Oldfield,  110  111.  138; 
Dungan's  Appeal,  88  Penn.  St.  414.  Keller  v.  Berry,  62  Gal.  488;  Gooch's 
8  Zuver  v.  Clark,  supra;  Jacoby's  Case,  5  Coke,  60;  Apharry  v.  Bod- 
Appeal,  67  Penn.  St.  434;  Hoff-  ingham,  1  Croke  Elk.  350.  But 
man's  Appeal,  44  Penn.  St.  95.  not   against   purchasers  for  value 

4  Cases  in  note  2.  without  notice,  as  e.  g.  under  ante- 
6  Chamberlin  v.  Jones,  114  Ind.  nuptial  marriage  settlement.    Rich- 

458,  16  N.  E.  178.    E.  g.  executors  ardson  v.  Horton,  7  Beav.  112, 124; 

or  trustees  of  the  debtor.    Doe  v.  Mathews  v.  Jones,  2  Anstr.  506; 

Fallows,  2  Tyrwh.  460.  Spademan  v.  Timbrell,  8  Sim.  260; 

6  For  a  special  case  see  Jones  v.  Dilkes  v.  Broadmead,  2  De  G.  F. 

McCleod,  61  Ga.  602,  where  a  cred-  &  J.   566.    See  also  Chapman  v. 

itor  of  his  deceased  debtor  called  Bradley,  33  Beav.  61;   s.  c.  4  De 

to  account  one  who,  since  the  death,  G.  J.  <k  S.  71;  Coulson  v.  Alison,  2 
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with  notice  (participation  as  distinguished  from  notice  is  re- 
quired against  purchasers  for  value  in  some  states  *),  and  that 
the  proceeds  of  sale,  of  whatever  kind,  received  from  a  bona 
fide  purchaser  for  value  can  be  taken,  with  perhaps  a  single 
exception,  in  the  hands  of  the  same  persons.2  °    Nor  has  the 

Gift.  279;  8.  c.  2  De  G.  F.  &  J.  521,  J.  in  Heath  v.  Page:    '  As  the  case 

marriage  not  having  followed,  and  stood  at  the  service  of  the  attach- 

consideration      therefore      failing,  ment,  J  H  held  the  proceeds  of  the 

May,  Fraudulent  Conveyances,  333,  sale  to  M,  which  alone  can  represent 

334,  2d  ed.    It  makes  no  difference  the   title   that   E    H   had   in   the 

how    many    successive    volunteers  premises;   and  if  by  reason  of  the 

or  purchasers  with  notice  there  may  fraudulent     conveyance    and    the 

be.    Phillips  v.  Adair,  59  Ga.  371;  subsequent  conversion  of  the  land 

New  v.  Oldfield,  110  111.  138.    The  into  money  by  a  sale  to  a  bona  fide 

creditors  can  follow  the  property  purchaser    the    money    cannot   be 

until  it  reaches   the   hands   of   a  followed,  the  creditors  of  E  H  are 

purchaser  for  value  in  good  faith,  balked  by  the  fraud,  and  the  statute 

But  if  the  property  finds  its  way  of  13th  Elizabeth  rendered  abortive, 

back  again  to  the  debtor's  grantee,  But  this  is  a  consequence  not  to  be 

who  could  not  hold  it,  he  cannot  tolerated,    while    the    only    fund 

hold  it  now  against  the  creditors  representing    E    H's    interests    re- 

though  he  receive  it  from  a  bona  main  in  the  hands  of  a  mere  volun- 

fide  purchaser  for  value.    Johnson  teer.' 

v.  Gibson,  1 16  111.  294;  2  Pomeroy,  This  rule  applies  as  well  to  convey- 

Equity,   §754;    Allison  v.  Hagan,  ances  made  by  a  third  person  with  the 

12  Nev.  38.  debtor's  money.    Bernheim  t\  Beer, 

1  Hill  t>.  Ahern,  135  Mass.  158.  supra.     In  some  states  the  money 

*  Heath  v.  Page,  63  Perm.  St.  can    be    followed    into    homestead 

108;   Ferguson  v.  Hillman,  55  Wis.  property,    under    exemption    laws. 

181,  12  N.  W.  389;  La  Crosse  Bank  Shinn  v.   McPherson,  58  Cal.  596. 

v.  Wilson,  74  Wis.  391,  43  N.  W.  See  also  ante,  pp.  48  et  seq. 

153;   O'Connor  v.  Boylan,  49  Mich.  If  there  were  no  proceeds,  that  is, 

209, 15  N.  W.  86;  Sloan  v.  Torry,  78  if  the  grantee  of  the  debtor  himself 

Mo.   623;    Bernheim   v.   Beer,    56  convey    the    property    voluntarily, 

Miss.  149;    Mechanics'  Ins.  Co.  v.  there  is  no  redress  against  him,  ac- 

Gerson,  38  La.  An.  310;   Weil  v.  cording  to  the  weight  of  authority. 

Lapeyre,    ib.    303;     Swinford    v.  Tasker  i>.  Moss,  82  Ind.  62;  Austin  v. 

Rogers,  23  Cal.  233;  Reeg  v.  Burn-  Barrows,   41    Conn.    287;  Adler  v. 

ham,  55  Mich.  39,  21  N.  W.  431;  Fenton,    24    How.    407;    Lamb   v. 

Smith  v.  Sands,  17  Neb.  498,  23  Stone,  11  Pick.  527.     Contra,  Mott 

N.  W.   356;    Risser  v.  Rathburn,  v.  Danforth,  6  Watts,  304;  Kelsey  v. 

71  Iowa,  113, 32  N.  W.  998.    Agnew,  Murphy,  26  Penn.  St.  78. 

a  Dickinson  v.  Bank,  98  Ala.  546,  14  So.  550;  Weingarten  v.  Marcus,  121 
Ala.  187,  55  So.  852;  Bryan-Brown  Shoe  Co.  v.  Block,  52  Ark.  458,  12  S.  W. 
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grantee  in  fraud  any  equity  in  respect  of  payments  made  by 
him  in  the  purchase  of  the  property; 1  as  has  already  been 

1  Ferguson  v.  Hillman,  supra. 

1073;  Taggart  v.  Phillips,  5  Del.  Ch.  237;  Beidler  v.  Crane,  135  HI.  32,  25 
N.  E.  655,  affirming  22  111.  App.  538;  Railton  v.  Chicago  Title  &  Trust  Co. 
224  HI.  485,  79  N.  E.  600;  Blair  v.  Smith,  114  Ind.  114, 15  N.  E.  816;  Phelps 
v.  Smith,  116  Ind.  387,  17  N.E.  602,  19  N.  E.  156;  Kitts  v.  Willson,  130 
Ind.  492,  29  N.  E.  401 ;  Davis  v.  Gibbons,  24  la.  257;  Hubbell  v.  Currier, 
10  Allen  (Mass.)  333;  Brown  v.  Matthaus,  14  Minn.  205;  Post  v.  Stiger, 
29N.J.Eq.  554;  McConihe  v.  Derby,  62  Hun  (N.Y.)  90;  Holland ^.Grote, 
193  N.  Y.  262,  86  N.  E.  30;  Pender  v.  Mallett,  123  N.  C.  57,  31  S.  E.  351; 
Doney  v.  Clark,  55  O.  St.  294,  45  N.  E.  316;  Sullivan  v.  Tinker  (Kohl  p. 
Sullivan),  140  Pa.  St.  35,  21  Atl.  247;  McGohan  v.  Crawford,  47  S.  C.  566, 
25  S.  E.  123;  Williamson  v.  Williams,  11  Lea  (Tenn.)  355;  Williamson's 
exor.  v.  Goodwyn,  9  Grat.  503;  Hinton  v.  Ellis,  27  W.  Va.  422.  It  has  been 
held  that  if  the  property  has  been  sold  at  an  advance  the  whole  proceeds 
must  be  accounted  for,  even  if  more  than  the  amount  fraudulently  with- 
drawn from  the  debtor's  estate.  Burbridge  v.  Higgins'  admr.,  6  Grat.  119. 
But  it  has  been  held  on  the  other  hand  that  when  the  property  fraudu- 
lently conveyed  consisted  of  money  which  had  been  subsequently  ex- 
pended in  land,  the  fraudulent  grantee  is  liable  only  for  the  money,  with 
interest.  Hart  v.  Dogge,  27  Neb.  256,  8.  c.  29  Neb.  237,  42  N.  W.  1035, 45 
N.  W.  626;  Bridgers  v.  Howell,  27  S.  C.  425,  3  S.  E.  790.  See  also  Karstop's 
est.  158  Pa.  St.  30,  27  Atl.  739.  It  has  been  seen  that  the  property  may 
be  returned  to  the  grantor  before  any  creditor's  lien  has  attached  (p.  482), 
and  the  same  is  true  of  the  proceeds.  Schneider  v.  Patton,  175  Mo.  684, 
75  S.  W.  155.  In  this  case  the  bill  was  not  properly  drawn  for  the  reaching 
of  proceeds  in  any  event. 

An  attachment  is  not  a  proper  remedy  for  reaching  proceeds.  Lawrence 
v.  Bank,  30  N.  Y.  320.  See  also  note,  p.  154.  Property  bought  with  the 
proceeds  can  of  course  be  reached,  so  long  as  the  fund  can  be  identified. 
Corville  v.  Stout,  10  Ala.  796;  Bryant  v.  Young,  21  Ala.  264;  Treadway  v. 
Turner  (Ky.),  10  S.  W.  816;  Bernheim  t>.  Beer,  56  Miss.  149;  Coolidge  v. 
Melvin,  42  N.  H.  510.  This  has  been  held  not  to  be  true  of  goods  bought 
with  proceeds  of  property  the  transfer  of  which  was  fraudulent  because  of 
lack  of  possession.  Capron  v.  Porter,  43  Conn.  383.  So  also  of  the  proceeds 
themselves.  Finch  v.  Kent,  24  Mont.  268,  61  Pac.  653.  But  if  there  was 
also  actual  fraud,  the  grantee  is  liable.  James  Goold  Co.  v.  Maheady,  38 
Hun  294.  Under  the  Washington  act  regulating  the  sale  of  goods  in  bulk, 
a  vendee  who  had  not  complied  with  the  statute  was  held  as  garnishee, 
though  he  had  sold  the  goods,  and  was  not  indebted  to  his  vendor.  Kohn 
v.  Fishback,  36  Wash.  69,  78  Pac.  199.  Where  an  assignee  took  property 
with  a  secret  preference,  which,  under  the  statute,  converted  the  trans- 
action into  a  general  assignment  for  the  benefit  of  all  creditors,  not  to  be 
affected  (Maas.  v.  Miller,  58  O.  St.  483,  51  N.  E.  158)  by  any  subsequent 
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stated  in  saying  that  the  conveyance  cannot  stand  for  the 
purpose  even  of  any  bona  fide  claim  against  the  debtor.1  The 
right  to  follow  the  property  stops  when  it  has  found  its  way 
into  the  hands  of  a  bona  fide  purchaser  for  value  or  has  be- 
come the  subject  of  a  valid  lien  without  notice.2 

The  possible  exception  above  referred  to  is  where  the  sale 
has  been  made  and  the  proceeds  received  by  a  married 
woman.0    Can  the  property  of  a  married  woman,  being  a  vol- 

1  Ante,  p.  468.  Property  con-  ulent  conveyances  would  reach 
veyed  to  a  garnishee  in  fraud  of  the    them. 

grantor's  creditors  may  be  taken.  2  This  does  not  embrace  attaching 
Cummings  v.  Feary,  44  Mich.  39.  or.  judgment  creditors.  Devoe  v. 
Special  statutes  (see  the  case  just  Brandt,  53  N.  Y.  462;  Schweizer  v. 
cited)  provide  for  such  cases;  but  Tracy,  76  111.  345,  351. 
the  general  statutes  against  fraud- 
release  and  settlement  between  the  grantor  and  grantee,  he  was  not  re- 
quired to  account  for  the  value  of  the  property,  when  he  had  renounced 
the  trust  and  returned  everything  to  the  grantor.  Robertson  v.  Desmond, 
62  O.  St.  487,  57  N.  E.  235.  So  also  when  an  assignee  took  property  by 
an  invalid  assignment  for  the  benefit  of  himself  and  another  creditor,  and 
had  used  all  the  proceeds  in  paying  the  other  creditor,  he  was  not  required 
to  account.  Farmers  &  Mechanics  Bank  v.  Strahan,  49  Wash.  227,  94 
Pac.  1090. 

a  This  exception  has  reference  rather  to  fixing  a  personal  liability  upon 
the  grantee  than  to  reaching  the  proceeds.  As  will  be  seen  below,  proceeds 
shown  to  be  actually  in  the  possession  of  the  wife  can  be  reached.  That 
an  ordinary  grantee  is  personally  liable  appears  from  the  cases  above  cited 
passim.  See  also,  Metcalf  v.  Arnold,  132  Ala.  74,  32  So.  763;  Chamberlin 
v.  Jones,  114  Ind.  458,  16  N.  E.  178;  Salt  Springs  Bank  v.  Faucher,  92  Hun 
327.  Contra,  Morton  v.  Denham,  39  Or.  227,  64  Pac.  384.  This  liability- 
extends  beyond  a  mere  accounting  for  sums  actually  received.  One  to- 
whom  accounts  had  been  fraudently  assigned  was  charged  not  only  for 
the  sums  received  but  for  the  value  of  the  accounts  he  might  have  col- 
lected by  the  exercise  of  reasonable  diligence.  Dilworth  v.  Curts,  139  111. 
508,  29  N.  E.  861,  affirming  Phelps  v.  Curts,  38  111.  App.  93.  See  also  Klein 
v.  Hoffheimer,  132  U.  S.  367.  If  the  grantee  sells  on  credit,  he  is  liable, 
whether  or  not  he  has  received  the  purchase  price.  Robinson  v.  Boyd,  17 
Mich.  128.  He  is  liable  for  the  full  value  of  the  property,  even  if  he  sold  it 
for  a  smaller  amount.  Hargreaves  v.  Tennis,  63  Neb.  356,  88  N.  W.  486; 
Victor  v.  Levy,  72  Hun  263.  In  the  Nebraska  case  cited,  the  grantee  waa 
not  allowed  to  deduct  the  value  of  property  stolen  from  him.  A  fraudulent 
grantee  who  brought  an  injunction  restraining  the  sale  of  slaves  on  execu- 
tion, asserting  his  superior  title,  was  held  liable  for  the  value  of  a  slave 
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unteer  or  participating  in  the  fraud,  be  held  in  such  a  case? 
In  Massachusetts,  New  Jersey,  and  elsewhere,  the  question 
has  been  answered  in  the  affirmative.1  The  case  first  cited 
was  a  bill  in  equity  by  assignees  of  W,  an  insolvent  debtor, 
against  his  wife  and  a  purchaser  from  her.  W  had  conveyed 
property  in  fraud  of  his  creditors,  through  a  third  person,  to 
his  wife;  she  had  conveyed  it  to  the  other  defendant,  who 
claimed  to  be  a  purchaser  for  value  without  notice.  The  bill 
sought  to  recover  the  property  itself,  if  the  purchaser  par- 
ticipated in  the  fraud;  if  the  purchase  was  good,  then  the 
proceeds  of  the  sale  in  the  hands  of  the  wife.  The  plaintiff 
was  held  entitled  to  recover  against  the  wife.2 

1  Clark  v.  Jones,  5  Allen,  379;  but  not  for  the  sum  received  at  the 
Post  v.  S tiger,  29  N.  J.  Eq.  558;  death  of  the  insured,  she  having 
Sloan  v.  Tony,  78  Mo.  623;  Bern-  paid  the  premiums  necessary  to 
heim  v.  Beer,  56  Miss.  149.  [Bigby  keep  up  the  policy.  Leonard  v. 
v.  Warnock,  115  Ga.  385,  41  S.  E.  Clinton,  26  Hun  286.] 
622;  Coale  v.  Moline  Plow  Co.,  134  Further  see  Schenck  v.  Hart,  32 
111.  350,  25  N.  E.  1016.]  But  this  N.  J.  Eq.  774. 
does  not  apply  to  money  due  to  the  2  '  If/  said  the  court,  '  the  prem- 
wife,  for  insurance  effected  by  her  ises  were  conveyed  to  Mrs.  W  .  .  . 
upon  buildings  voluntarily  conveyed  to  defraud  creditors,  and  the  con- 
to  her  in  fraud  of  her  husband's  veyance  was  made  in  secret  trust 
creditors;  that  would  not  be  pro-  for  his  own  use  and  benefit,  the  pro- 
ceeds of  the  property  conveyed  to  ceeds  of  the  land  may  be  followed 
the  wife.  Bernheim  v.  Beer,  supra,  and  reclaimed  by  his  assignees,  so 
[McLean  v.  Hess,  106  Ind.  555,  7  N.  far  as  they  can  be  identified,  into 
E.  567;  Lerow  v.  Wilmarth,  9  Allen  whatever  form  the  property  may 
(Mass.)  382;  Palmer  v.  Smith,  126  be  changed.  2  Story  on  Equity, 
Mich.  362,  85  N.  W.  870;  Stein-  §  1258;  Taylor  v.  Plumer,  3  Maule 
meyer  v.  Steinmeyer,  64  S.  C.  413,  *  &  S.  562.  And  an  action  at  law 
42  S.  E.  184.  In  case  of  a  life  insur-  may  therefore,  in  the  case  stated, 
ance  policy,  the  fraudulent  trans-  be  maintained  against  her  to  recover 
ferer  was  obliged  to  account  for  the  the  proceeds  in  her  hands;  for  her 
surrender  value  at  time  of  transfer,  conveyance  to  J  was  a  conveyance 

who  died  pending  the  suit.  Watson  v.  Kennedy,  3  Strob.  Eq.  (S.  C.)  1. 
An  action  on  the  case  directly  against  a  fraudulent  grantee  has  been 
maintained.  Powers  v.  Wheeler,  63  111.  29.  And  an  action  of  this  sort  was 
held  to  be  the  only  remedy  against  one  who,  never  having  acquired  any 
title,  fraudulently  assumed  to  be  the  owner  and  executed  a  deed  to  a  trustee 
for  the  benefit  of  the  debtor's  wife  and  children.  Billings'  exor.  v.  Har- 
rison, 2  Pat.  &  H.  (Va.)  532. 
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The  Supreme  Court  of  the  United  States  has  held  the  con- 
trary in  a  case  l  relating  to  the  law  of  New  York.  It  was 
admitted  that  the  property  could  be  followed  into  the  wife's 
hands  so  long  as  it  could  be  identified;  but  where  an  action 
against  the  wife  in  personam,  i.  e.  as  a  debtor,  was  neces- 
sary, the  remedy  was  gone.  And  the  statutes  of  New  York 
fell  far  short  of  making  a  married  woman  liable  for  money  or 
property  received  at  her  husband's  hands  which  ought  to 
have  gone  to  paying  his  debts.2  The  answer  to  this  is  that 
the  husband  practically  has  his  property  still,  and  that  it  is 
now  exempt  from  his  debts;  the  rule  supplies  a  dangerous 
temptation.8 

And  the  right  to  follow  the  property  extends,  generally 
speaking,  to  all  who  derive  title  from  the  creditor,  including 

in  reference  to  her  separate  estate,  cases  if  the  creditor,   finding  the 

and  she  is  liable  to  a  suit  in  relation  property  itself  in  her  hands,  or  in 

to  all  matters  concerning  it.    That  the  hands  of  one  holding  it  with 

trust  funds  can  be  followed  at  law  notice,  appropriates  it  to  pay  his 

see  United  States  v.  State  National  debt.    But  if  it  is  beyond  his  reach, 

Bank,  96  U.  S.  30;  Taylor  v.  Plumer,  the  wife  should  no  more  be  made 

supra.   The  point  was  so  decided  as  liable  for  it  than  if  the  husband  him- 

long  ago  as  temp.    Lord  Mansfield,  self  had  spent  it  in  support  of  his 

in    a   suit  for  money  had  and  re-  family  or  even  of  his  own  extrava- 

ceived.       Moses    v.    Macferlan,     2  gance.'    See  also  Trust  Co.  v.  Sedg- 

Burr.  1005.    Nor  was  that  the  first  wick,  97  U.  S.  304;  Huntington  v. 

case.  Saunders,  120  U.  S.  78. 

1  Fhipps  v.  Sedgwick,  95  U.  S.  3.  In  the  New  Jersey  case  (Post  v. 
[Followed  in  U.  S.  Trust  Co.  v.  Stiger,  supra)  the  wife  was  not  al- 
Sedgwick,  97  U.  S.  304.  When  it  lowed  to  say  that  she  had  lost  all 
may  fairly  be  presumed  that  the  that  she  had  received,  by  unfortu- 
wife  has  the  proceeds,  a  judgment  nate  bargains.  '  A  fraudulent  gran- 
in  personam  has  been  entered  tee/  said  the  court,  '  cannot  repel 
against  her,  even  where  the  sound-  the  claims  of  the  creditors  of  the 
ness  of  the  rule  of  Phipps  v.  Sedg-  grantor  by  simply  saying,  "  I 
wick  has  been  recognized.  Sheldon  have  lost,  by  imprudent  bargains 
v.  Parker,  66  Neb.  634,  92  N.  W.  or  collusive  foreclosures,  the  prop- 
923,  95  N.  W.  1015;  Talcott  v.  Levy,  erty  I  attempted  to  conceal,  and 
20  N.  Y.  Supp.  400,  affirmed  143  N.  therefore  I  am  answerable  for 
Y.  636,  37  N.  E.  826.J  nothing." 

2  Miller,  J.  for  the  court:  '  It  an-  8  Ac.  Wait,  Fraudulent  Convey- 
gwers  the  demands  of  justice  in  such  ances,  §  180. 
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his  assigns.1  So  also,  for  ordinary  purposes,  proof  of  the 
fraudulent  intent  with  which  a  debtor  has  made  a  convey- 
ance of  his  property  puts  a  purchaser  of  the  same,  under  levy 
and  sale  by  the  creditor,  into  the  position  of  the  debtor  in  re- 
spect of  rights  of  contract  touching  the  property  in  question; 
except  in  so  far  as  such  rights  may  be  personal  or  not  '  run 
with  the  land.'  If  then  the  property  was  under  mortgage, 
so  that  the  right  seized  and  sold  was  the  equity  of  redemption 
(which  the  debtor  had  fraudulently  attempted  to  make  away 
with),  the  purchaser  will  acquire  the  debtor's  right  to  re- 
deem.2 But  the  purchaser  in  such  a  case  would  not,  it  is  held, 
acquire  any  right  to  have  the  mortgage  itself  set  aside,  as 
having  been  made  in  fraud  of  the  mortgagor's  creditors;  be- 
cause, as  the  purchase  was  subject  to  the  mortgage,  that  was 
an  election  not  to  avoid  the  mortgage,  and  the  price  paid  is 
to  be  understood  as  the  value  of  the  estate  over  and  above 
the  sum  for  which  it  had  been  mortgaged.8 

The  purchaser  might  acquire,  it  seems,  the  position  of  {he 
debtor  touching  torts  or  depredations  upon  the  property  be- 
fore the  levy,  in  so  far  as  it  could  be  shown  that  the  acts  done 
were  suffered  or  done  with  intent  to  defraud  creditors.  If  prop- 
erty was  in  that  way  withdrawn  from  the  estate,  as  by  cutting 
and  carrying  away  timber,  the  same  could  be  taken  by  the 
creditor.  It  seems  that  the  creditor  would  not  acquire  any 
right  of  action  for  tort  which  the  debtor  may  have  had;  on 

1  Warren  t>.  Williams,  52  Maine,  a  suit  however  by  the  adminis- 
349;  Cook  v.  Ligon,  64  Miss.  655.  trator  to  enforce  a  vendor's  lien  in 

2  Gerrish  v.  Mace,  9  Gray,  235;  respect  of  a  former  sale  of  the  prop- 
Van  Deusen  v.  Frink,  15  Pick.  449.  erty  by  the  intestate,   the  subse- 

8  Russell  v.  Dudley,  3  Met.  147.  quent  purchaser  at  administrator's 

See  Gerrish  v.  Mace,  supra,  at  p.  237.  sale  may  show  that  the  former  sale 

But  a  purchaser  at  administrator's  was   made   without   consideration, 

sale,  who  is  not  a  creditor,  would  so  that  nothing  is  due  thereon;  and 

not  acquire  a  right  to  impeach  a  for  that  purpose  may  show  that  such 

deed  of  the  property  by  the  intes-  sale  was  made  with  intent  to  de- 

tate  as  in  fraud  of  creditors.    Hall  fraud  the  grantor's  creditors.   Chap-. 

v.  Callahan,  66  Mo.  316.    To  defeat  man  v.  Callahan,  66  Mo.  299. 
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the  other  hand  the  purchaser  would  acquire  all  the  rights  of 
the  creditor,  as  e.  g.  the  right  to  perfect  his  title  in  the  courts,1 
and  to  defeat  all  colorable  claims  to  or  against  it.2 

§  10.  Retroactive  Effect:  Prospective  Effect. 

Except  as  reflecting  back,  by  way  of  evidence,  a  motive  for 
a  prior  act,  proof  of  intent  to  defraud,  under  the  statutes  in 
favor  of  creditors f  has  in  itself  no  retroactive  effect; 8  in  the 
absence  of  statute,  or  of  agreement,4  it  will  not,  save  in  cer- 
tain cases  of  '  holding  out/  6  avoid  a  prior  valid  act.6  Thus 
the  fact  that  an  assignor  is  shown  to  have  been  guilty  of 
fraud  in  the  course  of  carrying  out  a  valid  assignment  will 
not  have  the  effect  to  invalidate  the  assignment  itself.7    Nor 

1  Gerrish  v.  Mace,  9  Gray,  235,  •  Goodwin  v.  Kerr,  80  Mo.  276; 
237;  Ryland  v.  Callison,  54  Mo.  Todd  v.  Nelson,  109  N.  Y.  316,  328, 
514;  Gould  v.  Steinburg,  84  III.  16  N.  E.  360;  Russell  v.  Winne,  37 
170;  Gallman  v.  Petrie,  47  Miss.  N.  Y.  591;  Decker  v.  Wilson,  45 
131 ;  Remington  Paper  Co.  v.  N.  J.  Eq.  772,  18  Atl.  843.  See  as 
O'Dougherty,  81  N.  Y.  481;  Hoxie  bearing  upon  this  subject,  Morrill 
v.  Price,  31  Wis.  82.  v.    Kilner,    113    111.    318;     Danner 

2  See  e.  g.  North  Star  Boot  Co.  Land  Co.  v.  Stonewall  Ins.  Co.  77 
v.  Ladd,  32  Minn.  381,  20  N.  W.  Ala.  184. 

334;    Coykendall  v.  Ladd,  ib.  529,  'The    appellant      insists    that 

21  N.  W.  733.  Langster  being  the  brother-in-law 

3  As  to  27th  Eliz.  c.  4,  in  favor  of  of  Lee,  the  permitting  him  to  re- 
purcha&ers,  see  chapter  21.  main  sometime  in  possession  of  the 

4  The  common  case  of  pro  vis-  residence  after  the  trust  sale,  etc. 
ions  in  insurance  policies,  that  false  was  an  indication  that  the  trans- 
swearing  by  the  assured  in  regard  action  [the  execution  of  a  deed  of 
to  the  loss  shall  avoid  the  policy,  trust]  was  fraudulent.  If  this  were 
and  some  statutes  on  the  subject  true,  being  a  matter  occurring  sub- 
(e.  g.  a  late  one  in  Massachusetts)  sequent  to  the  execution  of  the  trust 
may  be  mentioned  among  cases  deed,  it  could  not  affect  its  validity.1 
of  the  kind.  Hempstead   v.   Johnston,    18  Ark. 

6  Withholding  a  deed,  such  as  a  123.     But  if  the  subsequent  acts 

mortgage,   from   record   will   have  were  sufficiently  near  to  be  con- 

the  effect  against  creditors  relying  nected  with  the  one  impeached,  it 

upon  the  record  title  to  invalidate  would    be    relevant.    Further    see 

the  deed,  as  against  them.    Sanger  chapter  10,  near  the  end. 

v.  Guenther,  73  Wis.  354;   chapter  7  Goodwin  v.  Kerr,  supra. 
13,  at  end. 
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can  a  subsequent  conveyance  in  fraud  of  creditors  validate  a 
prior  imperfect  conveyance  not  in  fraud  of  creditors.1  On 
the  other  hand  a  fraudulent  intent  in  a  former  transaction 
will  not  affect  the  present  one,  unless  the  two  are  really  parts 
of  the  same  transaction  or  unless  they  are  in  some  way  con- 
nected.3 Thus  the  fraudulent  disposal  or  concealment  by  the 
debtor,  of  part  of  his  property,  sometime  prior  to  a  general 
assignment  in  favor  of  his  creditors  will  not  of  itself  avoid 
the  assignment.3  Nor  will  large  purchases  on  credit,  though 
made  with  intent  to  defraud  creditors,  avoid  a  subsequent 
assignment  unless  they  were  made  in  contemplation  of  the 
assignment.4 

1  Davis  v.  Lumpkin,  57  Miss.  506;  to  defeat  the  assignment  if  near 

Borst  v.  Corey,  16  Barb.  136.    Thus  enough  to  it  to  show  that  that  was 

a  conveyance   in   pursuance   of  a  only   part   of   one   and   the  same 

prior  verbal  agreement  for  a  settle-  scheme  of  fraud,  or  to  show  that 

ment  in  consideration  of  marriage,  the  assignment  was  then  in  contem- 

in valid  for  want  of  a  writing,  will,  plation   and   intention.    See  upon 

it  is  held,  be  invalid  against  cred-  that  subject  Foley  v.  Bitter,  34  Md. 

itors.     Borst  v.  Corey,  supra.     But  653;    Main  v.  Lynch,  54  Md.  658; 

see  Hussey  v.  Castle,  41  Cal.  239;  Morrill  v.  Kilner,  113  111.  318. 

ante,  pp.  144,  184.    Comp.  cases  of  4  Green  v.  Van  Vechten,  supra, 

strong  moral  obligation,  ante,  pp.  Withholding  from  the  assignee  may 

182,  183;    and  see  Sloan  v.  Torry,  and  ordinarily  will  have  a  different 

78  Mo.  623.  effect.    Farrington   v.    Sexton,  43 

3  See  Danner  Land  Co.  v.  Stone-  Mich.  454,  5  N.  W.  654;   Hubbard 

wall  Ins.  Co.  77  Ala.  184;    Loos  v.  v.  McNaughton,  ib.  220,  5  N.  W. 

Wilkinson,  110  N.  Y.  195,  18  N.  E.  293.     See  Shultz  v.  Hoagland,  85 

99;   s.  c.  113  N.  Y.  485,  21  N.  E.  N.  Y.  464.     That  would  be  much 

392;  Todd  v.  Nelson,  supra.     Hence  the  same  thing  as  a  trust  or  reser- 

the  fact  that  a  mortgage  of  all  the  vation  in  favor  of  the  debtor  out 

personalty  on  a  farm  is  fraudulent  of  property  professedly  turned  over 

will   not   of    itself  avoid   a  mort-  by  him,   and   hence  would    show 

gage  of  the  farm  itself,  that  being  a  an  intent  to  defraud  in  the  execu- 

separate  and   distinct  transaction,  tion  of  the  assignment. 

Whitney  v.  Traynor,  74  Wis.  289,  A   mortgage,    valid    when  exe- 

42  N.  W.  667.    Further  see  Batten  cuted,    is    not    invalidated    by  a 

v.  Richards,  70  Wis.  272,  35  N.  W.  general   assignment  made  by  the 

542;  Green  v.  Van  Vechten,  63  Wis.  mortgagor  on  the  following  day. 

16,  22  N.  W.  943.  Root  v.  Harl,  62  Mich.  420, 29  N.  W. 

"Wilson  v.  Berg,  88  Penn.  St.  29;    Root  v.  Potter,  59  Mich.  498, 

167.     Of  course  such  disposal   or  506,  26  N.  W.  682. 
concealment  might  have  the  effect 
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§  11.  Indemnity  to  Officer:  Officer's  Duty. 

We  have  seen  that  a  sheriff  or  other  proper  officer,  to 
whom  process  of  attachment  or  of  execution  has  been  com- 
mitted, may  levy  directly  upon  property  conveyed  by  the 
defendant  in  fraud  of  his  creditors.  But  further  it  is  his 
duty  so  to  do,  unless  there  is  reasonable  ground  for  doubt 
whether  the  conveyance  was  fraudulent;  in  which  case  he 
may  probably  require  an  indemnity  from  the  plaintiff  before 
taking  the  property.  There  has  been  some  doubt  however  of 
the  officer's  duty  —  there  is  no  doubt  of  his  right  —  to  levy 
upon  property  which  has  already  been  taken  in  execution, 
but  really  for  the  debtor  and  therefore  in  fraud.  Can  the 
officer  demand  in  such  a  case? 

The  difficulty  has  related  to  cases  in  which  the  judgment  as 
well  as  the  execution  has  been  fraudulently  obtained;  there 
has  been  no  doubt  of  the  sheriff's  right  and  duty  ordinarily 
to  take  property  which  has  previously  been  taken  by  a  fraud- 
ulent execution,  as  where  goods  have  been  seized  on  execu- 
tion and  then  left  for  considerable  time  without  excuse  in  the 
hands  of  the  debtor.1     And  it  has  come  to  be  settled  in  Eng- 

1  Davis  v.  Drew,   58  Cal.    152;  facie  evidence  of  fraud  as  is  the  more 

Humphreys  v.  Harkey,  56  Gal.  283;  general    rule    (see    ante,    p.    414), 

May,  Fraudulent  Conveyances,  171,  there  may  of  course  be  a  question 

2d  ed.     In  West  v.  Skip,  1  Ves.  239,  of  fact  for  the  jury  in  a  case  like 

245,    Lord    Hardwicke    said:     'If  West  v.  Skip     See  Bradley  v.  Wind- 

a  creditor  by  fieri  facias  seize  the  ham,   1   Wils.   44.    But  see  ante, 

goods    of    the    debtor    and    suffer  p.  402. 

them  to  remain  long  in  the  debtor's         Lord    Tenterden   in   Lovick    v. 

hands,  and  another  creditor  obtains  Crowd er,  supra,  at  p.  135:    '  If  a 

a  subsequent  judgment  and   execu-  party  be  in  possession  of  goods, 

tion,  it  has  been  determined  often  apparently  the  property  of  a  debtor, 

that  it  is  evidence  of  fraud  in  the  the  sheriff,  who  has  a  fieri  facias 

first  creditor,  and  the  goods  in  the  to   execute,    is   bound   to   inquire 

hands  of  the  debtor  remain  liable.'  whether   the   party   in   possession 

Followed  in  Lovick  v.  Crowder,  8  is  so  bona  fide,  and  if  he  find  the  pos- 

Bara.    &    C.    132,     136.     Where  session  is  held  under  a  fraudulent 

retaining  possession  is  only  prima  bill  of  sale  he  is  bound  to  treat  it  as 
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land,  after  some  doubts,  that  the  saniQ  is  true  where  the  judg- 
ment assailed  was  fraudulent  against  creditors,  if  at  all  events 
the  officer  had  notice  of  the  character  of  the  judgment.  The 
question  was  finally  set  at  rest  by  a  decision  upon  the  admis- 
sibility of  evidence  offered  to  show  that  a  judgment  and 
execution,  pleaded  by  a  sheriff  to  a  suit  for  neglecting  to  levy 
upon  the  property  taken  under  that  judgment,  was  in  fraud 
of  creditors;  the  evidence  being  held  admissible.1 

The  decision  just  referred  to  has  however  been  doubted,  in 
so  far  as  it  upholds  the  position  that  the  officer  is  bound  to 
know  the  character  of  the  judgment  on  question; a  and  justly 
for  it  is  often  extremely  difficult  even  for  the  court,  in  pos- 
session of  all  the  facts,  to  determine  whether  a  judgment  is 
fraudulent.  The  officer,  in  a  case  of  reasonable  doubt,  ought 
to  be  able  to  require  indemnity,  and  to  refuse  to  proceed  to 
take  the  property  unless  that  is  given.  It  is  apprehended 
that  this  is  the  rule  in  the  United  States  generally;  if  not  so 
at  common  law,  then  by  statute.3 

null  and  void  and  levy  under  the  2  Remmett  v.  Lawrence,  15  Q.  B. 

writ.1  1004.     Doubts    were    thrown    out 

So  where  the  sheriff  was  directed  upon    this    point    by    both    Lord 

on  the  first  execution  not  to  sell.  Campbell  and  Sir  Wm.  &le;    the 

lb.     See  further  Christopher-son  v.  latter  saying  that  the  present  case 

Burton,  3  Ex.  160  showed  that  the  doctrine  in  question 

1  Imray  v.  Magnay,  11  Mees.  &  would  be  a  great  hardship  upon  the 

W.  267;   Remmett  v.  Lawrence,  15  sheriff.     '  He  finds  a  very  intricate 

Q.  B.  1004,  1007;    Christopherson  state  of  circumstances;  he  is  threat- 

v.  Burton,  3  Ex.  160.    Among  the  ened  if  he  does  not  pay  over  the 

former  cases  may  be  mentioned  the  proceeds;    he  offers  to  do  so  on 

following:     Warmoll   v.    Young,    5  being  indemnified,  but  he  is  required 

Barn.  &  C.  660  (evidence  of  fraud  to  go  on  at  his  peril,  under  liability 

received);   Tyler  v.  Leeds,  2  Stark,  to  an  action,  from  which  he  is  re- 

218  (same);   Shattock  v.  Card  en,  6  lieved  only  by  the  accident  of  having 

Ex.  725  (same,  it  seems);    Barber  seized  goods  not  belonging  to  the 

v.    Mitchell,    2    Dowl     P.    C.    574  execution  debtor.' 

(contra) ;    Kempland  v.  Macaulay,  s  It  is  provided   by  statute  in 

4  T.  R.  436;  Gale  v.  Williamson,  8  Massachusetts    as    to    goods   that 

Mees.  &  W.  405;  Drewe  v  Lainson,  '  if  there  is  reasonable  doubt  as  to 

11  Ad.  &  E.  529;  May,  Fraudulent  the  ownership  of  the  goods,  or  as  to 

Conveyances,  174  et  seq.  2d  ed.  their  liability  to  be  taken  on  the 
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On  the  other  hand  if  the  officer  proceeds  of  his  own  motion, 
and  not  at  the  instance  of  the  plaintiff,  to  take  particular 
property,  it  is  his  affair  entirely;  he  now  acts  at  his  peril, 
and  cannot  look  to  the  plaintiff  in  the  writ  for  protection. 
But  if  he  can  show  that  the  property  in  question  has  been 
conveyed  with  intent  to  defraud  the  debtor's  creditors,  he  will 
of  course  (so  far)  be  protected.  If  however  he  only  succeeds 
in  showing  that  the  debtor  has  made  a  conveyance  in  fraud 
of  creditors,  the  case  will  be  otherwise;  he  must  show  that 
the  property  taken  was  (when  taken)  the  debtor's.  It  will 
not  be  enough,  in  ordinary  cases,  for  him  to  show  that  he  has 
taken  the  proceeds  of  the  sale  or  other  disposition  of  the 
property  fraudulently  conveyed;  such  proceeds  would  not 
ordinarily  be  treated,  apart  from  special  statute,  as  the  prop- 
erty of  the  debtor,  though  they  could  be  reached  in  equity,  by 
way  of  trust.1 

But  it  appears  to  be  necessary  for  the  officer  to  justify  his 
process  itself,  when  suit  is  brought  by  a  stranger-claimant  of 
the  property;  the  general  rule  that  an  officer  justifies  by  his 
process  not  applying  to  such  a  case.  If  he  justifies  under  a 
writ  of  attachment  against  the  vendor,  it  is  held  that  he  must 
show  a  debt  (or  demand)  against  him;  if  under  an  execution 
then  a  judgment;  the  reason  given  being  that  it  is  only  by 
showing  that  he  acted  for  a  creditor  (or  '  other ' )  that  he 
can  question  the  title  of  the  buyer-claimant.3    And  this  seems 

execution,  the  officer  may  require  Keys  v.  Grannis,  3  Nev.  550;  Thorn- 
sufficient  security  to  indemnify  burgh  v.  Hand,  7  Cal.  561.  Parker, 
him  for  taking  them.'  R.  L.  c.  C.  J.  in  Damon  v.  Bryant:  '  The 
177,  §  35.  It  is  believed  that  simi-  distinction  ...  is  that,  where  the 
lar  statutes,  and  sometimes  em-  execution  or  writ  upon  which  the 
bracing  lands,  exist  in  most  of  the  goods  are  taken  is  against  the 
states.  plaintiff    himself,     the    officer    is 

1  Lawrence  v.  Bank  of  Republic,  justified  by  the  precept  itself,  for 

35  N.  Y.  320;  Adams  v.  Davidson,  that  commands  him  to  take  the 

10   N.  Y.  309,  315.    See  Thurber  goods    of    the    plaintiff.  .  .  .  But 

v.  Blanck,  50  N.  Y.  83.  where  the  goods  are  claimed  by  a 

3  Damon  v.  Bryant,  2  Pick.  411;  person  who  was  not  a  party  to  the 
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to  mean  that  if  the  officer  justify  under  an  attachment  writ, 
he  must  show  a  valid  debt  or  demand; l  a  judgment  of  course 
would  fulfil  that  requirement. 

§  12.  Special  Statutes  Distinguished. 

A  distinction  incidentally  noticed  on  another  page,3  be- 
tween the  effect  of  the  general  statutes  against  fraudulent 
conveyances  and  certain  special  statutes,  such  as  the  New 
York  statute  of  Uses  and  Trusts,  which  has  been  widely 
adopted,  should  be  more  fully  stated  here.  We  have  seen 
that  there  is  some  diversity  among  our  courts  in  regard  to 
the  question  whether  the  statute  of  Elizabeth,  and  its  counter- 
parts, embrace  future  on  a  like  footing  with  existing  cred- 
itors; 8  but  the  New  York  statute  last  mentioned  leaves 
little  if  any  doubt  what  that  Act  means.  It  applies  only 
to  existing  creditors,  —  in  a  contest,  that  is  to  say,  between 
existing  and  subsequent  creditors.  Where  title  is  taken  in 
the  name  of  a  third  person,  by  the  purchaser  of  property, 
even  with  personal  intent  to  defeat  the  purchaser's  creditors, 
his  existing  creditors  will  have  priority  over  subsequent 
creditors.4    This  however  does  not  necessarily  or  probably 

suit,  and  he  brings    trepass,  and  Jenner  t>.  Joliffe,  6  Johns.  9;  Barker 

his  title  is  contested  on  the  ground  v.  Miller,  ib.  195;  Blackley  v.  Shel- 

of  fraud,  under  the  stat.  13  Elk.  don,  7  Johns.  32;   Holmes  v.  Nun- 

c.  5,  a  judgment  must  be  shown,  if  caster,  12  Johns  395;  Doe  t>.  Smith, 

the  officer  justifies  under  an  exe-  2  Stark.  199;  Weyand  v.  Tipton,  5 

cution,  or  a  debt  if  under  a  writ  of  Serg.  &  R.  332;  Casanova  v.  Aregno, 

attachment,  because  it  is  only  by  3  La.  211/ 

showing  that  he  acted  for  a  creditor         l  See  Damon  v.  Bryant,  supra,  in 

that  he  can  question  the  title  of  which    a    new   trial    was  granted 

the    vendee.    The    authorities    to  because   the   court   below   refused 

this  point  are  Lake  v.  Billers,  1  Ld.  to  instruct  the  jury  that  the  defend- 

Raym.  733;  Bull.  N.  P.  234;  Ack-  ant  should  show  a  valid  cause  of 

worth  v.  Kempe,  1  Doug.  41 ;  Savage  action  against  the  vendor. 
v.  Smith,  2  W.  Black.  1104;    Bac.         a  Ante,  p.  86,  note. 
Abr.  Trespass,  G.  1.'    The  editor         8  Ante,  pp.  95  et  seq. 
of    2    Pickering    adds,    'See    also         *  Wood  v.  Robinson,  22  N.  Y. 

Harget   v.    Blackshear,    1    Taylor,  564. 
107;   High  v.  Wilson,  2  Johns.  46; 
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imply  that  subsequent  creditors  are  cut  off  entirely  from 
proceeding  against  the  trust  conveyance.  They  are  only 
postponed  to  existing  creditors;  the  conveyance  is  not,  it 
seems,  good  against  them.1  The  general  statute  against 
fraudulent  conveyances  would  prevent  that,  in  the  absence 
of  clear  language  to  the  contrary;  assuming  that  by  the 
law  of  the  state  the  general  statute  is  construed  to  apply 
in  favor  of  subsequent  creditors. 

§  13.  Who  have  the  Benefit  of  the  Statutes. 

Finally  whose  creditors  have  the  benefit  of  the  statutes 
against  fraudulent  conveyances?  The  grantor's  clearly,  and 
•only  the  grantor's.'  But,  as  we  have  seen,3  the  grantee  may 
himself  be  considered  a  grantor  in  respect  of  the  interest  re- 
served or  conferred  upon  the  grantor.  Now  if  in  such  a  case 
there  appears  to  be  no  intent  on  the  part  of  the  grantor  in 
the  conveyance,  there  may  clearly  be  a  case  for  the  creditors 
of  the  grantee  therein,  because  of  the  trust.  But  suppose 
there  does  appear  an  intent  to  defraud,  on  the  part  of  the 
grantor  in  the  conveyance,  and  that  the  trust  is  allowed  by 
the  grantee  with  notice  that  other  creditors  exist  and  may 
be  prejudiced,4  can  the  creditors  of  the  grantee  take  the  prop- 
erty absolutely  on  the  ground  of  fraud  upon  them,  or,  if  not, 
can  they  take  it  subject  to  the  trust? 

The  answer  becomes  plain,  in  principle,  by  taking  the  origi- 
nal situation  as  the  proper  starting-point.  The  property  was 
then  the  property  of  the  grantor;  that  is,  his  creditors  could 
take  it;  and  those  creditors  can  follow  it  until  its  identity  is 

1  This  is  implied  in  the  statement  cate  any  seller  or  buyer,  doner  or 

of  the  court  that  the  statutory  trust  donee. 
in   favor  of  the  existing  creditors         s  Ante,  pp.  245,  246. 
prevails  over  the  equal  equity  and         4  This  notice"  is  necessary,  where 

the  superior  diligence  of  the  subse-  the  grantee  is  a  purchaser  for  value. 

quent  creditor.  McDowell  v.  Steele,  87  Ala.  493,  6 

2      Grantor  '  and  '  grantee  '  are  So.  288;  Miller  v.  Lehman,  ib.  517, 

here  used  for  convenience  to  indi-  6  So.  361. 


512  FRAUDULENT  CONVEYANCES.  [CHAP.  XVL 

lost  or  until  it  passes  into  the  hands  of  a  bona  fide  purchaser 
for  value  or  becomes  without  notice  the  subject  of  a  valid 
lien; l  they  must  therefore  prevail  over  the  creditors  of  the 
grantee,  notwithstanding  any  fraud  upon  them  by  the  grantee 
with  the  grantor's  privity,  for  the  grantee's  creditors  as  such 
are  not  purchasers  for  value.3  It  follows  that  the  grantee 
can  reconvey  to  the  grantor,  unless  the  land  has  become 
subject  to  bona  fide  liens  in  the  hands  of  the  grantee.8    If 

1  Clark  v.  Rucker,  8  B.  Mon.  583;  256;    Lockren  v.  Rustan,  9  N.  D. 

Davis   v.    Graves,    29    Barb.    480.  43,  81  N.  W.  60;  Stanton  v.  Shaw, 

Neither    judgment     creditors    nor  3    Bax.    (Tenn.)    12;     Bicoechi  v. 

attaching  creditors  would  fall  within  Casey-Swasey  Co.,  91  Tex.  265,  42 

this  designation;  they  do  not  stand  S.  W.  963;   Farmers'  Nat.  Bank  v. 

on  the  footing   of   purchasers   for  Gould,  48  W.  Va.  99,  35  S.  E.  878. 

value.    Devoe  v.  Brandt,  53  N.  Y.  Contra,  Chapin  v.  Pease,  10  Conn. 

462;  Ex  parte  Howe,  1  Paige,  125;  79.     Whether  creditors  of  the  gran* 

Gibson  v.  Warden,   14  Wall.   249;  tee  have  been  misled  by  his  ap- 

Schweizer  v.  Tracy,  76  111.  345,  351;  parent  ownership  has  been  consid- 

Nathan   v.    Giles,    5    Taunt.    558.  ered  a  material  question.    Opinion 

[But  it  has  been  held  that  the  set  in  Lockren  v.  Rustan,  supra.    At 

of  creditors  getting  a  lien  first,  by  any  rate  this  would  not  apply  to 

attachment   or   otherwise    will    be  tort  claimants.    Lillis  v.  Gallagher, 

protected.    Stockton  v.  Cradick,  4  39  N.  J.  Eq.  94.    But  in  Bicoechi  v. 

La.  Ann.  282;   Davis  v.  Graves,  29  Casey-Swasey  Co.,  supra,  credit  had 

Barb.  (N.  Y.)  480;  Parker  v.  Free-  been  given  to  the  grantee  on  the 

man,  2  Tenn.  Ch.  612.]  faith   of   his   apparent   ownership, 

3  Mullanphy  Bank  v.  Lyle,  7  Lea,  but  his  reconveyance  was  upheld.] 

431;    Clark  v.  Rucker,  8  B.  Mon.  Contra,  Keel  v.  Larkin,  83  Ala.  142, 

583,584;  Cramer  v.  Blood,  48  N.  Y.'  3  So.  296;    s.  c.  nom.  Larkin  v. 

684,  affirming  57  Barb.  155;    Mur-  Mead,  77  Ala.  485.     It  was  sup- 

phy  v.  Briggs,  89  N.  Y.  446.     After  posed  in  Keel  v.  Larkin  that  the 

the  grantor's  creditors  are  satisfied  cases  just  cited  might  be  distin- 

the  creditors  of   the  grantee   can  guished    from    that    case   on   the 

claim.    Mullanphy   Bank   v.    Lyle,  ground  that  they  were  not  cases,  as 

supra.  that  one  was,  of  '  actual  intentional 

8Carll  v.  Emery,  148  Mass.  32,  fraud.'    Sed    quaere.    In    Keel   t. 

18  N.  E.  574;    Clark  v.   Rucker,  Larkin  however  there  was  no  ques- 

supra;     Davis    v.    Graves,    supra;  tion   of  conflicting  creditors;    the 

Cramer  v.   Blood,    48   N.   Y.   684,  creditors  being  at  once  creditors  of 

affirming    57    Barb.     155.      [Berg  both  parties  to  the  deed.    And  in 

v.  Frantz,   113  Ky.  888,  69  S.  W.  Maher  v.  Swift,   14   Nev.  324,  in 

801;    Gibbs  v.  Chase,  10  Mass.  125  which  the  grantee  was  not  allowed 

(opinion) ;    Powell  v.  Ives,  88  N.  C.  to  reconvey,  the  grantee's  creditois 
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however  the  grantee's  general  creditors  have  been  cut  off 
from  property  turned  over  to  the  grantor  as  consideration, 
which  they  can  similarly  follow,  they  will  in  like  manner  be 
entitled  to  take  it.  It  may  well  be  too  that  creditors  of  the 
grantee  could  take  the  property  conveyed  to  him  in  case  the 
grantor's  creditors  should  not  move  in  the  matter,  after  no- 
tice of  the  fraudulent  conveyance,  for  the  conveyance  is  good 
between  the  parties; *  but  it  would  seem  that,  in  a  court  of 
equity,  if  -  the  fact  were  brought  out  in  such  a  case,  the 
creditors  of  the  grantor  would  have  to  be  made  parties,  or 
notified  of  what  was  going  on,  before  the  grantee's  creditors 
oould  be  allowed  to  appropriate  the  property. 

It  is  not  one  of  the  consequences  of  the  fraud  of  a  debtor 
upon  his  creditors  that  third  persons  can  avail  themselves  of 
the  fact.2 

had  levied  upon  the  property,  and  may   be   purged.    See   chapter   6, 

no    claim   appears    to   have    been  §  13,  at  end. 

made  by  the  grantor's  creditors.         l  Keel  v.  Larkin,  supra;    Maher 

Further   as   bearing   upon   this  v.  Swift,  supra, 
subject   see   Moore   v.   Livingston,         2  Bond  v.  Endicott,   149  Mass, 

14  How.  Pr.  1;  Taylor  t>.  Wendling,  282,  21  N.  E.  361;   chapter  6,  §  14. 

66  Iowa,  562,  24  N.  W.  40;   Caffal  [Klug    v.    Munce,    40  Colo.    276, 

v.   Hale,  49  Iowa,   53;    Parker  v.  90  Pac.  603.     In  Bell  v.  Wilson,  52 

Tiffany,   52  111.   286;    Mathews  t>.  Ark.  171,  12  S.  W.  328,  an  action  of 

Buck,  43  Blaine,  265;   Ferguson  v.  ejectment,    both    parties    claimed 

Bobo,  54  Miss.   121.    As  to  liens  under   one  grantor.    It   was  held 

see  n.  1,  p.  512.  that  the  plaintiff  could  not  avoid 

Carll  v.  Emery,  supra,  goes  much  the  conveyance  under  which  the 
further  than  the  other  decisions;  defendant  claimed  by  showing  that 
the  court  holding  that  the  fraudu-  in  proceedings  to  which  the  def end- 
lent  grantor,  after  disaffirming  the  ant  was  not  a  party,  the  conveyance 
fraud  participated  in  by  the  grantee  had  been  adjudged  a  fraud  upon 
and  demand  of  return  of  the  prop-  creditors.  The  question  of  the 
erty,  as  it  was  held  he  might  do,  rights  of  third  parties  frequently 
could  then  sue  and  recover  the  arises  in  cases  where  the  fraudulent 
same  for  the  use  of  his  creditors,  grantee  brings  an  action  against 
No  other  authority  has  gone  this  one  who  has  converted  the  property, 
length.  The  court  assumed  this  to  or  committed  some  other  tort  in 
be  a  result  of  holding  that  fraud  connection  with  it.    The  tort-feasor 
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cannot  plead  in  defence  the  fraudu-  has   gone    through   insolvency  or 

lent  character  of  the  conveyance  bankruptcy,  so  that,  if  the  fraud 

under  which  the  plaintiff  claims,  should    be    established,    it   might 

Leszinsky  v.  White,  45  Cal.  278;  appear  that  the  legal  title  was  in 

Thompson  v.   Moore,   36   Me.   47;  the   assignee   or   trustee.    Gay  v. 

Andrews  v.  Marshall,  48   Me.   26;  Kingsley,    11    Allen    (Mass.)    345. 

Bond  v.  Endicott,  149  Mass.  282,  It  has  been  held  that  the  maker  of 

21   N.  E.  361;    Gamble  v.  Gates,  a  note  who  has  become  adminia- 

97  Mich.    465,  56  N.  W.  855  (re-  trator  of  the  payee's  estate  may 

plevin)  Worth  v.  Northam,  4  Ired.  show,  in  an  action  brought  by  the 

(N.  C.)  102;   Saunders  ».  Lee,  101  indorsee,  that  the  transfer  is  fraudu- 

N.  C.  3, 7  S.  E.  590.    A  bank  having  lent  and  that  the  funds  are  needed 

a  note  for  collection  cannot  show  to  pay   the  debts   of  the  estate, 

that  an  indorsee  who  claims  the  Cross   v.   Brown,    51    N.    H.  486. 

proceeds  holds  title  under  a  transfer  As  a  matter  of  practice,  it  would 

fraudulent  against  creditors.    First  seem  to  be  better  to  require  him  in 

Nat.  Bank  v.  Leppel,  9  Colo.  594,  his   capacity   of   administrator  to 

13   Pac.   776;    Brown  v.   Thayer,  intervene  as  a  claimant  of  the  fund. 

12  Gray  (Mass.)  1.     So  of  an  agent  On  the  general  principle  that  one 

for  the  transfer  of  stock.    Hine  v.  who  comes  into  equity  must  do  so 

Commercial  Bank,  119  Mich.  448,  with  clean  hands,  it  may  be  that 

78  N.  W.  471.    The  maker  of  a  note  where  the  fraudulent  grantee  seeks 

cannot  plead  that  the  transfer  to  the  aid  of  equity  to  recover  the 

the  indorsee  was  fraudulent.     Hard-  property  from  a  third  party,  the 

ing  v.  Colon,  123  Mass.  299;  Sauter  fraud  may  be  shown  in  defence, 

v.  Leveridge,  103  Mo.  615,  15  S.  W.  See    Swan   v.   Castleman,  4  Baz. 

981;    Newson  v.  Russell,  77  N.  C.  (60  Tenn.)  257.] 
277.      Otherwise,    if    the    debtor 
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CHAPTER  XVII. 

MINOR  BADGES  OF  FRAUD. 

The  term  '  badge  of  fraud '  is  a  term  of  convenience,  and 
not  a  term  of  art;  that  is  to  say,  it  has  no  exact  meaning. 
It  is  used  of  facts  which  make  a  presumptive,  or  eVfen  an  ab- 
solute,1 case  of  fraud;  such  cases  have,  under  the  designations 
to  which  they  severally  belong,  been  considered  in  the  pre- 
ceding pages.  But  the  term  is  also  used  of  facts  which  are 
not  sufficient  to  raise  a  presumption;  still  if  the  question  is 
of  the  effect  of  the  particular  fact  or  set  of  facts  as  evidence, 
as  distinguished  from  their  relevancy  and  admissibility,  the 
subject  is  one  for  consideration  in  the  substantive  part  of  the 
law  as  truly  as  if  an  absolute  presumption  of  fraud  followed.* 

1  Allen  v.  Bonnett,  L.  R.  5  Ch.  ber  concurring  in  the  same  case. 
577,  Lord  Hatherley.  This  use  They  are  as  infinite  in  number  and 
however  is  not  very  common.  See  form  as  are  the  resources  and  versa- 
note  2,  infra.  tility  of  human  artifice.    The  pres- 

2  In  a  recent  case,  presenting  the  ent  case  presents  numerous  illus- 
eommon  view  of  the  subject,  it  is  trations  •  .  .  enumerated  in  the 
said:  'A  badge  of  fraud  has  been  various  rulings  of  the  court,  with 
defined  to  be  a  fact  which  is  calcu-  explanations  as  to  their  legal  force 
lated  to  throw  suspicion  upon  a  and  effect/  etc.  Somerville,  J.  in 
transaction,  and  calling  for  an  ex-  Finn  v.  Edwards,  75  Ala.  411. 
planation.  Peebles  v.  Horton,  64  [See  further  discussion  in  Reeves 
N.  Car.  374.  In  Terrell  v.  Green,  v.  Skipper,  94  Ala.  407,  10  So. 
1 1  Ala.  213,  it  was  said  to  be  an  infer-  300,  including  dissenting  opinion.] 
ence  drawn  by  experience  from  the  But  it  is  added  that  the  weight 
customary  conduct  of  mankind,  to  be  given  to  '  badges  of 
These  badges  of  fraud  do  not  in  fraud  is  a  matter  usually  for 
themselves  constitute  fraud,  but  the  determination  of  the  jury/ 
are  rather  signs  or  indicia  from  The  minor  badges  differ  from  ordi- 
which  its  existence  may  be  prop-  nary  evidence  mainly  in  the  part 
erly  inferred  as  matter  of  evidence,  the  judge  is  entitled  to  take  in 
They  are  more  or  less  strong  or  weak  giving  authoritative  explanation 
according  to  their  nature  and  num-  of  them . 
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The  judge  has  the  right  and  it  is  his  duty  to  direct  atten- 
tion to  particular  facts  or  to  a  set  of  facts,  as  of  special  sig- 
nificance (or  indeed  as,  under  the  circumstances,  of  slight 
significance),  though  he  may  not  be  able  to  go  further  and 
declare  that  of  their  own  necessary  force  they  establish  fraud. 
He  finds  his  duty  laid  down  by  the  law  itself  in  most  cases; 
that  is  to  say,  he  finds  that  the  courts  have  established  it  that 
particular  attention  should  be  directed  to  certain  special  acts 
or  omissions.  Here  is  then  the  operation  of  law  upon  the 
judge;  and  then  there  is  something  of  the  nature  of  law  in 
the  particular  fact  or  facts,  in  that  the  law  itself  attributes  to 
them  ordinarily  some  special  significance  which  but  for  the 
law  they  might  not  have,  —  though  under  all  the  circum- 
stances this  significance  may  be  entirely  annulled.  There  is 
then  a  law  of  the  minor  badges  of  fraud  as  well  as  of  the 
greater  badges,  a  law  which  operates,  it  may  be  remarked,  in 
a  way  not  wholly  unlike  the  law  in  relation  to  crimes.1  The 
question  then  to  be  considered  is,  of  the  occasions  when  this 
duty  rests  upon  the  judge;  or  rather,  what  facts  are  sufficient 
to  create- one  of  these  minor  badges  of  fraud.  This  question 
can  only  be  answered  by  instances;  there  is  no  rule  of  law 
by  which  to  determine  when  a  fact  shall  be  considered  to  fall 
within  the  vague  bounds  of  minor  badges  of  fraud. 

The  existence  of  badges  of  fraud  of  this  minor  kind  was 
recognized  long  ago,  in  the  most  famous  case 2  on  the  statute 
of  13th  Elizabeth;  and  the  chief  examples  were  then  pointed 
out.    Among  the  '  points  resolved,'  that  is,  determined  as 

1  Of  course  this  analogy  is  not  to  but  the  net  result  may  be  that  the 

be  pressed  very  far.    In  criminal  badges  are  thrown  out  altogether, 

prosecutions   the   judge   must   in-  and  that  too  consistently  with  the 

struct  the  jury  in  the  law;  but  the  instructions. 

jury  may  disregard  the  instructions.  2  Twyne's  Case,  3  Coke,  80.  [Fur- 
In  the  matter  of  the  minor  badges  ther  on  examples  of  such  badges 
of  fraud  the  judge  must  instruct  see  Ellis  v.  Musselman,  61  Neb.  262, 
the  jury,  and  the  jury  now  are  in  85  N.  W.  75;  Hickman  v.  Trout, 
duty  bound  to  heed  the  instructions;  83  Va.  478, 3  S.  E.  131 J 
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matters  to  be  laid  down  to  the  jury  as  binding  upon  their 
attention,  were  these  (omitting  such  as  clearly  make  a  pre- 
sumption): The  gift  had  the  signs  and  marks  of  fraud,  be- 
cause the  gift  is  general,  without  exception  of  apparel  or 
anything  of  necessity;  for  it  is  commonly  said,  '  quod  dolus 
versatur  in  generahbus.' 1  It  was  made  in  secret;  *  and  'dona 
clandestina  semper  suspiciosa.' s  It  was  made  pending  the 
writ.4  The  deed  recites  that  the  gift  was  made  honestly, 
truly,  and  bona  fide;  and  *  clausula  inconsuetae  semper  indu- 
cunt  suspicionem.' 

It  is  plain  that  none  of  these  facts,  or  '  points '  as  they  are 
fittingly  called,  would  be  sufficient  alone  to  make  a  case  of 
intent  to  defraud;  but  they  are  '  points '  to  be  laid  down  to 
the  jury,  and  the  jury  must  take  them  as  somewhat  special 
evidence.  They  have  their  effect  because  the  law  declares  it; 
just  how  much  effect,  the  law  does  not  and  could  not  well 
declare:  they  may  have  greater  or  they  may  even  have  less 
force  than  direct  evidence  of  fraud.6     The  term  indeed  is 

1  See   Earnshaw  v.  Stewart,  64  in  secret,  to  pay  old   debts.    This 

Md.  513.  was  held  a  '  badge  of  fraud/ 

'Secrecy  is  not  fraud  per  se,         4See   Clapp   v.    Leatherbee,    18 

except  in  confidential  relations  and  Pick.    131;    Towne   v.   Fiske,    127 

the  like,  but  it  is  a  badge  of  fraud.  Mass.  125;    Dent  v.  Ferguson,  132 

Robinson  v.  Woodmansee,  80  Ga.  U.  S.  50;  Moore  v.  Roe,  35  N.  J.  Eq. 

249;    Hopper  v.  Gladden,  75  Ga.  90  and  526;   Colquitt  v.  Thomas,  8 

532  [Hickman  v.  Trout,  83 Va.  478,  Ga.  258;    Eads  v.  Thompson,  109 

3  S.  £.  131.]      £.  g.  concealment  111.  87;    Leach  v.  Fowler,  22  Ark. 

of  a  purchase,  or  withholding  a  deed  143;  Atkins  v.  Atkins,  18  Neb.  474; 

from  record.    Robinson  v.  Wood-  Booher  v.Worrill,  57  Ga.  235;  Gam- 

mansee.    See    Brown   v.    Mitchell,  ble  v.  Harris,  5  Del.  Ch.  512;  ante, 

102  N.  Gar.  347,  372;  infra,  p.  521.  p.  77,  n.  2.      A  conveyance  made 

*  An  embarrassed  debtor  conveys  for  value  in  good  faith  pending  suit 

valuable  property  to  a  near  relation,  or  after  judgment  will  be  upheld, 

in  secret,  none  but  relatives  being  Low  v.  Wortman,  44  N.  J.  Eq.  193. 

present.    This  is  presumptively  a  And  so  of  a  conveyance  to  a  cred- 

fraud.    Reiger  v.  Davis,  67  N.  Car.  itor  by  way  of  preference. 
185;  Peebles  v.  Horton,  64  N.  Car.         5  That  there  is  some  legal  differ- 

374.    See   Seals   v.    Robinson,    75  ence  between  evidence  of  fraud  in 

Ala.  363.    In  the  second  case  the  the  ordinary  sense  and  these  minor 

grantor  conveyed  all  his  property,  badges  of  fraud  (those  which  do  not 
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very  loosely  and  generally  used  in  the  books,  often  with 
little  significance,  oftener  without  precise  meaning;  and 
it  is  often  difficult  to  determine  whether  a  particular  fact 
or  set   of  facts  is   to    be   treated   as  a   badge    of   fraud  in 

ake  a  presumption)   is  indicated  to  a  jury.     Thus  the  generality  of 

r  the  court  in  Knight  v.  Capito,  the  gift  in  that  case;  the  antedating 

;  W.  Va.  639.    '  Among  the  badges  of  the  deed,  with  direction  to  the 

fraud,'  says  the  court,  '  is  a  false  attorney  to  take  special  pains  to 

itement  of  the  consideration  fbr  prevent  it  from  being  frustrated; 

lich   the   conveyance   was  made,  the  sealing  of  it  in  the  absence  of 

the     case    of    a    mortgage    a  the  donee;  the  recital  that  it  ni 

screpancy   between    the   amount  made  honestly;  the  agreement  to 

be    secured    and    the    mortgage  keep  it  secret;  the  custody  of  it  by 

ht   is    a    badge    of    fraud;     and  the  donor's  brother;  the  assessment 

the  statement  of  the  debt  due  of  the  goods  by  the  donor  as  his 

intentionally  false,  it  is  held  to  own;  and  the  extent  levied  of  them, 

a  direct  evidence  of  fraud.    Mar-  as   the    donor's    property,   by   the 

itt  v.  Givens,  8  Ala.  694.'     Here  donee;    were,    separately,    circum- 

e  '  badge  '  is   treated   as   of  less  stances    of    strong    suspicion,    sad 

Jue  than  direct  evidence  of  fraud,  aggregately    of    convincing    proof, 

here    the     badge    is    a    '  strong  that  the  transaction  was  colorable, 

dge/  the  case  may  be  the  reverse,  but  still  no  more  than  evidence  of 

Wood  worth  v.  Byerly,  43  Iowa,  actual   fraud,    and   not   distinctive 

6,  the  court  says:  '  No  one  can  tests  entitled  to  an  artificial  force 
id  the  testimony  and  say  there  to  be  graduated  by  the  court;  st 
is  no  evidence  tending  to  show  least  I  have  seen  no  case  in  which 
e  sale  to  be  fraudulent.  On  the  they  have  been  so  applied.  But 
ntrary  there  were  several  circum-  other  badges  were  indicated,  which 
wees  in  the  testimony  which  the  have  since  been  circumstances  of 
v  styles  badges  of  fraud.'  Here  legal,  instead  of  common,  preeump- 
3  '  badges  '  are  something  more  tion.  Pendency  of  an  action  at  the 
in  ordinary  evidence,  and  yet' are  time  of  the  conveyance,  or  retention 
t  called  presumptions.  of  possession  of  it,  has  always  cre- 
These  minor  badges  have  even  atcd  an  inference  of  fraud  to  induce 
iiispokenof  as  'common  preaump-  the  necessity  of  explanation.'  See 
us'  as  distinguished  from  legal  also  as  to  the  effect  of  a  combination 
(sumptions.       Thus    by    Gibson,  of  badges  of  fraud,   Diggs  v.   Mc 

J.  in  Avery  v.  Street,  6  Watte,  Cullough,  69  Md.  592,  16  AtL  453; 

7,  249:  '  Appertaining  to  convey-  Newman  v.  Kirk,  45  N.  J.  Eq.  677, 
3es  of  chattels,  the  features  of  18  Atl.  224;  Brown  v.  Mitchell,  102 
ud  were  depicted  in  Twyne's  N.  Car.  347,  370,  9  S.  C.  702: 
se,  .  .  .  but  without  distinguish-  Jackson  v.  Harby,  70  Texas,  410.  8 
:  betwixt  such  as  create  legal  8.  W.  71;  Hickman  v.  Trout,  83  Va. 
(sumptions   .  .  .  and  such  as  are  478,  3  S.  E.  131. 

be  left,  for  what  they  are  worth, 
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a  technical  sense  or  only  as  relevant    on   the   question  of 
fraud.1  ° 

Among  the  modern  examples  furnished  by  the  books  may 
be  mentioned  the  following:  Conveyances  for  inadequate,* 
even  though  not  grossly  inadequate,'  consideration,  which 
have  the  effect  to  delay  creditors,  unless,  or  sometimes  espe- 
cially if,  they  are  between  near  relatives.8    The  fact  that  a 

1  See  e.  g.  Spaulding  t>.  Adams,  have  been  the  full  value  of  the  es- 

63  Iowa,  437, 19  N.  W.  341,  unusual  tate.    But  it  also  appears  to  me  to 

extension  of  credit.  be  plain  that  where  a  bona  fide  and 

9  Parker  v.  Barker,  2  Met.  423;  honest  instrument  is  executed,  for 

Brown  v.  Mitchell,  102  N.  Car.  347,  which    valuable    consideration    is 

369,  9  S.  E.  702.  given,  and  the  instrument  is  one  be- 

8  Fisher  v.  Shelver,  53  Wis.  498,  tween  relatives,  the  court  cannot 
10  N.  W.  681 ;  King  v.  Hubbel,  42  say  that  the  difference  between  the 
Mich.  597,  4  N.  W.  211.  See  In  re  real  value  of  the  estate  and  the  con- 
Johnson,  20  Ch.  D.  389.  Fry,  J.:  sideration  given  is  a  badge  of  fraud.' 
1  It  appears  plain  that  though  valu-  In  Copis  v.  Middleton,  2  Madd.  410, 
able  and  good  consideration  was  a  conveyance  by  uncle  to  nephew, 
given  by  the  daughters  [to  their  Sir  Thomas  Plumer,  V.  C.  said:  'The 
mother],  that  consideration  cannot  court  has  not  been  very  particular 

°  On  the  other  hand,  facts  which  are  in  some  cases  treated  as  mere 
badges  or  indicia  of  fraud  are  elsewhere  regarded  as  sufficient  to  establish 
a  legal  presumption.  Cases  of  this  sort  cited  in  the  editor's  notes  will  be 
indicated. 

*  Washband  v.  Washband,  27  Conn.  424;  Shelton  v.  Church,  38  Conn. 
416;  Barrow  v.  Bailey,  4  Fla.  9;  Hawkins  Co.  v.  Walker,  99  Ga.  242,  25  S.  E. 
205  (gross);  Mathews  v.  Reinhart,  43  111.  App.  169,  affirmed,  149  111.  635, 
37  N.  E.  85;  Boyd  t>.  Ellis,  11  la.  7  (gross);  Dodson  v.  Cooper,  50  Kan.  680, 
32  Pac.  370;  F.  &  M.  Schaefer  Co.  v.  Moebs,  187  Mass.  571,  574,  73  N.  E. 
858;  Carson  v.  Hawley,  82  Minn.  204,  84  N.  W.  746  (gross);  Salomon  v. 
Mason,  112  Mo.  374,  20  S.  W.  629;  Livesay  v.  Beard,  22  W.  Va.  585  (gross). 
Mere  inadequacy,  unless  gross,  has  sometimes  been  regarded  as  hardly  a 
suspicious  circumstance,  or  badge  of  fraud.  McPherson  v.  McPherson,  21 
S.  C.  261;  Douglass  w.  Douglass,  41  W.  Va.  13,  23  S.  E.  671;  Wood  v.  Har- 
rison, 41  W.  Va.  376,  23  S.  E.  560.  On  the  other  hand,  gross  inadequacy 
has  been  held  to  be  sufficient  proof,  rather  than  a  mere  badge,  of  fraud. 
Worthington  v.  Bullitt,  6  Md.  172;  Stirling  v.  Wagner,  4  Wy.  5,  31  Pac. 
1032,  32  Pac.  1128.  See  generally,  opinion  in  Kempner  v.  Churchill, 
8  Wall.  632.  It  was  well  said  in  Keykendall  v.  McDonald,  15  Mo.  416, 
that  the  courts  will  not  weigh  the  value  of  the  goods  sold  and  the  price 
received  in  very  nice  scales,  but  that  all  circumstances  considered,  there 
should  be  a  reasonable  and  fair  proportion  between  them. 
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trading  debtor  sells  out  his  whole  stock  of  goods  to  a  near 

relative,  in  consideration  of  negotiable  notes  only,  is  held  to 

be  '  a  strong  badge  of  fraud.'  l     A  slight  badge  of  the  kind 

would  be  a  materially  false  statement  of  the  consideration  for 

the  conveyance; 9  the  same  is  said  to  be  true  of  a  discrep- 

as  to  the  sufficiency  of  the  consider-  Crittenden,  55  Ga.  497.  And  indeed 
ation,  if  the  contract  was  bona  fide,  gross  inadequacy  is  treated  as  only 
Nunn  v.  Ladbrooke,  8  T.  R.  521/  a  badge  of  fraud.  Almond  v.  Gaird- 
See  also  Bullard  v.  Briggs,  7  Pick,  ner,  76  Ga.  699;  Bickler  v.  Kendall, 
533;  Holden  v.  Burnham,  63  N.  Y.  66  Iowa,  703,  24  N.  W.  518.  See 
474;  Marshall  v.  Croom,  52  Ala.  554;  chapter  19,  §  2. 
Hartman  v.  Allen,  9  Lea,  657;  *See  Pickett  v.  Pipkin,  64  Ala. 
Bumpas  v.  Dotson,  7  Humph.  317;  520.  [Benne  v.  Schnecko,  100  Mo. 
Hempstead  v.  Johnston,  18  Ark.  123;  250, 13  S.  W.  82;  Ellis  v.  Musselman, 
Spawn  v.  Martin,  17  Ark.  146;  Eads  61  Neb.  262,  85  N.  W.  75;  Brasher 
©.Thompson,  109 111.87;  ante,p.  219,  v.  Jamison,  75  Tex.  141,  12  S.  W. 
note.  Relationship  alone,  though  809  (prima  facie  case);  Rice  v. 
near,  is  nothing,  by  the  better  view.  Morner,  64  Wis.  599,  25  N.  W.  668 
Conveyances  made  to  near  rela-  (prima  facie  case).  So,  according 
tives,  in  rapid  succession,  by  a  to  most  authorities,  of  taking  an 
debtor  would  be  very  suspicious,  absolute  deed,  when  the  purpose 
Martin  v.  Kennedy,  83  Ky.  335.  was  merely  to  secure  a  debt,  par- 
Further  as  to  inadequacy,  Saw-  ticularly  when  the  property  is 
yer  v.  Bradshaw,  125  111.  440,  17  N.  worth  more  than  the  amount  of  the 
E.  812;  chap.  19,  §  2.  debt.  Murray  v.  Head,  103  Ala.  400, 
1  Shaw,  C.  J.  in  Perkins  v.  Web-  15  So.  565;  Sukeworth  v.  Lord,  87 
ster,  2  Cush.  480;  Peebles  v.  Horton,  Cal.  399,  25  Pac.  497;  McClure  v. 
64  N.  Gar.  374,  supra,  p.  517,  note.  Smith,  14  Colo.  297,  23  Pac.  786; 
See  also  for  the  same  expression,  Ellis  v.  Musselman,  supra;  Geary  v. 
Jackson  t>.  Harby,  65  Texas,  710.  Porter,  17  Or.  465,  21  Pac.  442; 
Further  see  Massie  v.  Enyart,  32  Lyon  v.  Bank,  15  S.  D.  432,  89  N. 
Ark.  251 ;  Ringgold  v.  Waggoner,  14  W.  1017.  Contra,  Birdsall  v.  Welch, 
Ark.  69;  Benson  v.  Benson,  70  Md.  6  D.  C.  316.  If  there  was  an  under- 
253,  16  Atl.  657;  Lewis  v.  Linscott,  standing  that  the  property  should 
37  Kans.  379,  15  Pac.  158;  Gregg  v.  be  reconveyed  to  the  grantor  on 
Lee,  37  La.  An.  164;  of  sales  on  payment  of  the  debt,  the  question 
credit  to  persons  known  to  be  irre-  of  a  secret  trust  arises.  See  c.  IX. 
sponsible.  It  is  laid  down  however  Such  a  transaction  was  sustained 
that  long  credit,  failure  to  take  se-  in  Carey  Lumber  Co.  v.  Cain,  70 
curity,  great  value  and  present  ina-  Miss.  628,  13  So.  239.]  In  this  case 
bility  of  the  buyer  to  pay,  are  not  it  is  said:  'An  instrument  misrepre- 
8o  necessary  badges  of  fraud  in  a  senting  the  transaction  to  which  it 
sale  as  to  require  the  court  to  de-  relates  is  at  all  times  the  object  of 
dare  them  such,  without  request,  doubt  and  suspicion,  which  dhrin- 
in  charging  the  jury.     Davidson  v.  ishes  or  increases  as  there  is  evi- 
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ancy,  in  a  mortgage,  between  the  amount  to  be  secured  and 
the  mortgage  debt; l  so  perhaps  of  any  other  false  recital 

of    a  misleading  nature; 3  so  of   purposely  withholding  *   a 

dence  negativing  an  intent  or  any  where  the  deed  is  executed  with  the 

motive  to  deceive,  or  evidence  that  intent    to    prevent    the    property 

there  was  deliberate  intentional  de-  from  being  subject  to  the  debts  of 

oeit.'     See  further  Lawson  v.  Ala-  the  grantor,  ...  is   fatal   to   the 

bama  Warehouse  Co.  80  Ala.  341;  validity  of  the  deed.1    (The  grantee 

Hubbard   v.   Allen,    59   Ala.    283;  is  evidently  assumed  not  to  have 

Fuller  v.  Brewster,  53  Md.  358.  been  privy  to  the  fraud,  otherwise 

1  Knight  v.  Capito,  23  W.  Va.  the  words    '  where   the  deed  .  .  . 

639,  supra,  p.  518,  note;  Rice  v.  the    grantor'    would    be    without 

Morner,  64  Wis.  599,  25  N.  W.  668;  meaning.). 

Mason  v.  Franklin,  58  Iowa,  506,  12         In  Minor  v.  Sheehan,  30  Minn. 

N.  W.  £54.    See  Berry  v.  O'Connor,  420,  Berry,  J.  said:  '  It  is  of  course 

33  Minn.  29,  21  N.  W.  840;  Moore  v.  always  better,  in  the  condition  of  a 

Roe,   35  N.   J.   Eq.   90  and   526.  mortgage,  to  describe  the  liability 

[Henry  v.  Harrell,  57  Ark.  569,  22  secured  according  to  the  fact;  for 

S.  W.  433;  Hanson  v.  Bean,  51  Minn,  when  this  is  not  done,  it  may  be- 

546,  53  N.  W.  871.]  come  necessary  to  explain  away  a' 

'  And  where/  it  is  said  in  Knight  suspicion.'    The  false  recital  in  that 

v.  Capito, '  the  conveyance  is  alleged  case  was  disregarded,  the  facts  re- 

to  have  been  made  in  payment  of  pelling  any  inference  of  bad  faith, 

old  debts  .  .  .  the  absence  of  any  See  further  McKinster  v.  Babcock, 

notes    or.    accounts    between    the  26  N.  Y.  37;  Goodheart  v.  Johnson, 

parties  evidencing  the  existence  of  88  HI.  58;  Speer  v.  Skinner,  35  III. 

the  debts;  and  the  failure  of  the  282. 

grantee  to  produce  an  important  sDanner  Land  Co.  v.  Stonewall 
witness  within  his  power  .  .  .  ;  are  Ins.  Co.  77  Ala.  184;  First  National 
all  circumstances  exciting  suspicions  Bank  v.  Jaffray,  41  Kans.  694,  21 
of  unfairness.'  Peebles  v.  Horton,  Pac.  242;  Klein  v.  Richardson,  64 
64  N.  Car.  374;  Hamilton  t\  Black-  Miss.  41,  8  So.  204;  Brown  v.  Mitch- 
well,  60  Ala.  545.  But  that  is,  it  ell,  102  N.  Car.  347,  369,  9  S.  E. 
seems,  only  a  matter  of  the  rele-  702.  See  chapter  9,  §  1.  [Curtis 
vancy  of  evidence;  it  is  not  called  a  v.  Lewis,  74  Conn.  367,  50  Atl. 
'badge.'  878;     Bush    &     Mallett     Co.     v. 

9  The  case  may  be  one  of  abso-  Helbing,  134  Cal.  676,  66  Pac. 
lute  fraud.  Proskauer  v.  People's  967;  Stock-growers'  Bank  v.  New- 
Bank,  77  Ala.  257.  In  that  case  ton,  13  Colo.  243,  255,  22  Pac.  444; 
Clopton,  J.  said:  '  A  consideration  Robinson  v.  Woodmansee,  80  Ga. 
wholly  simulated,  or  simulated  in  255,  4  S.  E.  497;  Preston  Bank  v, 
part,  if  inserted  for  the  purpose  of  Pierson,  112  Mich.  435,  70  N.  W. 
increasing  the  apparent  considera-  1013;  Hilliard  v.  Cagle,  46  Miss.  309; 
tion  to  an  amount  equal  or  approx-  Collins  v.  Corwith,  94  Wis.  514,  69 
imating  to  the  value  of  the  property,  N.  W.  349.    Mere  failure  to  record, 
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deed    from    record;   and    so  of    concealment    of    material 
facts.1 

although  of  course  a  material  fact,  creditors,  to  invalidate  a  convey- 
is  not  usually  considered  a  badge  ance  otherwise  free  from  objections, 
of  fraud,  without  evidence  of  the  Nat.  State  Bank  v.  Sandford  Fork 
reason  for  such  failure,  as  that  there  Co.,  157  Ind.  10,  60  N.  £.  690. 
was  an  intention  not  to  injure  the  Where  statute  gives  creditors  a 
credit  of  the  grantor.  Williams  right  to  attach  land  when  the  deed 
v.  Simons,  70  Fed.  40;  Sternbach  from  the  debtor  has  not  been  re- 
v.  Leopold,  50  HI.  App.  476,  af-  corded,  such  land  is  not  assets  in 
firmed,  Haas  v.  Sternbach,  156  Hi.  the  hands  of  his  assignee,  or  of  his 
44,  41  N.  E.  51 ;  National  State  administrator.  Smythe  v.  Sprague, 
Bank  v.  Sandford  Fork  Co.,  157  149  Mass.  310,  21  N.  E.  383;  Ed- 
Ind.  10,  60  N.  E.  699;  Mull  v.  wards  v.  Barnes,  167  Mass.  205, 
Dooley,  89  la.  312,  56  N.  W.  513; '  45  N.  E.  351.  It  has  sometimes 
First  National  Bank  v.  Rohrer,  138  been  held  that  it  is  not  sufficient 
Mo.  369,  39  S.  W.  1047;  Gentry  to  avoid  a  conveyance  to  secure 
v.  Field,  143  Mo.  399,  45  S.  W.  286;  a  debt,  as  against  other  existing 
Fisher  v.  Kelley,  30  Or.  1,  46  Pac.  creditors,  that  the  deed  was  pur- 
146;  McElwee  v.  Kennedy,  56  S.  C.  posely  withheld  from  record  in 
154,  34  S.  E.  86;  Cahn  v.  Bank,  1  order  not  to  injure  the  credit  of  the 
S.  D.  237,  46  N.  W.  185.  It  is  gen-  debtor.  Atkinson  v.  McNider,  130 
erally  held  that  failure  to  record  is  la.  281,  105  N.  W.  504;  Werner  v. 
more  than  a  badge  of  fraud,  when  Franklin  Bank,  49  App.  Div.  423, 
an  intention  to  hold  out  false  credit  affirmed,  166  N.  Y.  619,  59  N.  E. 
is  shown,  and  is  sufficient  in  itself  1132.  With  existing  creditors, 
to  justify  the  setting  aside  of  the  there  is  not  a  case  of '  holding  out/ 
conveyance,  at  least  against  sub-  See  pp.  34,  379,  424.] 
sequent  creditors  who  have  been  As  to  withholding  from  an  as- 
misled.  Blumenthal  v.  Sherman,  signee  in  an  assignment  for  the  bene- 
105  U.  S.  100;  Walton  v.  Bank,  13  fit  of  creditors  property  that  should 
Colo.  265,  22  Pac.  440;  American  go  to  him,  see  Farrington  v.  Sexton, 
Co.  v.  Maxwell,  39  Fla.  489,  22  So.  43  Mich.  454,  5  N.  W.  654;  Hubbard 
751;  Lamont  v.  Regan,  96  111.  App.  v.  McNaughton,  ib.  220,  5  N.  W. 
359;  Snouffer  v.  Kinley,  96  la.  293;  Parsell  v.  Patterson,  47  Mich. 
102,  64  N.  W.  770;  Goldsby  v.  565,  11  N.  W  291;  Shultsr.  Hoag- 
Johnson,  82  Mo.  602;  Central  Nat.  land,  85  N.  Y.  464. 
Bank  v.  Doran,  109  Mo.  40,  18  l '  The  fact  that  the  plaintiff  had 
S.  W.  836;  Steele  v.  Coon,  27  Neb.  given  credit  previous  to  the  deed, 
586,  43  N.  W.  411;  Lyon  v.  Bank,  and  was  not  informed,  when  subee- 
15  S.  D.  400,  89  N.  W.  1017.  If  quent  credit  was  given,  of  the  con- 
the  failure  to  record  is  without  veyance  to  the  wife,  is  no  evidence 
fraudulent  intent,  the  fact  that  of  fraudulent  intent.'  Truesdell  v. 
false  credit  has  been  given  will  not  Sarles,  104  N.  Y.  164,  168,  10  N.  E. 
be  sufficient,  in  the  absence  of  139;  Carr  v.  Breese,  81  N.  Y.  584. 
statute  requiring  record  as  against  Such  a  case  is  one  of  relevancy. 
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Again  when  it  is  said  that  '  stricter  proof '  of  good  faith 
or  the  like  is  required  in  a  particular  case  than  in  ordinary 
cases/  the  meaning  appears  to  be  that  a  badge  of  fraud 
beyond  ordinary  evidence  has  been  shown;  as  e.  g.  where 
a  son  has  made  a  voluntary  conveyance  to  his  father  or 
mother.3 

In  regard  to  the  maxim  quoted  by  Coke,  as  above  men- 
tioned, '  dolus  versatur  in  generalibus/  which  means  that  it  is 
a  matter  to  be  shown  to  the  jury  that  the  debtor  has  stripped 
himself  of  all  his  property  of  every  kind,8  it  is  laid  down  by 

1  Lloyd  v.  Williams,  21  Penn.  St.  fact  that  a  debtor  strips  himself  of 
327;  Knight  v.  Capito,  23  W.  Va.  all  visible  tangible  property  which 
639.  See  Peebles  v.  Horton,  64  N.  is  subject  to  execution  at  law,  re- 
Gar.  374;  Hawkins  v.  Alston,  4  taming  only  choses  in  action  of  un- 
Ired.  Eq.  137.  certain  doubtful  value,  may  not  be 

2  Same  cases.  [On  conveyances  conclusive  proof  of  fraud.  .  .  .  But 
between  near  relatives,  see  further  it  will  awaken  suspicion  and  add 
pp.  214,  215.  Relationship  is  in  strength  to  other  circumstances.' 
some  jurisdictions  not  in  itself  con-  This  was  said  of  voluntary  trans- 
aidered  a  badge  of  fraud.  Gottlieb  actions,  as  to  future  creditors;  the 
v.  Thatcher,  151  U.  S.  279;  Ober-  law  of  Alabama  requiring  proof  of 
holser  v.  Hasen,  92  la.  602, 61  N.  W.  '  fraud  in  fact '  in  such  cases. 
365;  Nichols  Co.  v.  Gerlich,  84  Minn.  Gordon  v.  Mcllwain,  supra.  See 
483,87  N.W.  1120;  Wilson  v.  Harris,  also,  for  like  sales,  Hornthall  v. 
21  Mont.  374,  54  Pac.  46;  Kitchen  Schonfeld,  79  Ala.  107;  Levy  v. 
v.  McCloskey,  150  Pa.  St.  376,  24  Williams,  ib.  171 ;  Tryonv.Flournoy, 
Atl.  688.     But  it  may  become  so,  80  Ala.  321. 

if  added  to  other  suspicious  circum-  But  no  benefit  must  go  back  to 

stances.     Calhoun  v.   Hannan,   87  the  debtor  in  the  way  of  hindering 

Ala.  287,  6  So.  291 ;  Hicks  v.  Sharp,  his  creditors,   with  notice  on  the 

89  Ga.  31 1, 15  S.  E.  314;  Robinson  v.  part  of  the  purchaser.    See  the  same 

Frankel,  85Tenn.  475, 3S.  W.  652.J  cases;  especially  Levy  v.  Williams; 

3  This,  with  other  facts,  may  make  Carter  v.  Coleman,  82  Ala.  177,  182, 
a  case  of  fraud.  Atkins  v.  Atkins,  18  2  So.  354;  Owens  v.  Hobbie,  ib.  467, 
Neb.  474,  25  N.  W.  724;  Kuhn  v.  3  So.  145.  '  There  is  a  marked  dis- 
Gustafson,  73  Iowa,  633,  35  N.  W.  tinction,' says  Clopton,  J.  in  Levy  v. 
660;  Low  v.  Wortman,  44  N.  J.  Eq.  Williams,  '  between  a  sale  for  the 
193,  201,  14  Atl.  586;  Gamble  v.  sole  purpose  of  preferring  a  creditor 
Harris,  5  Del.  Ch.  512;  Hotter  v.  and  a  sale  the  effect  of  which  is 
Gladden,  75  Ga.  532.  In  Gordon  v.  partly  a  preference  and  partly  a  ben- 
Mcllwain,  82  Ala.  247,  252,  10  So.  efit  to  the  debtor; '  as  where  money 
193,  the  court,  quoting  Seals  t>.  or  property  is  paid  to  the  debtor  for 
Robinson,  75  Ala.  363,  says:  'The  the  difference  between  the  amount 
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good  authority  that  an  insolvent  debtor,  acting  in  good  faith 
may  sell  his  entire  stock  of  goods  in  trade  to  his  creditor,  in 
absolute  payment  of  the  debt,  if  there  is  no  material  differ- 
ence between  the  value  of  the  property  and  the  amount  of 
the  debt.1  That  means  of  course  that  such  a  transaction  has 
no  mark  of  fraud;  but  the  implication  is  that  the  contrary 
would  be  true  if  there  was  any  considerable  over-payment. 
Indeed  the  sale  by  an  insolvent  debtor  of  all  his  property  to 
one  person  appears  to  be  thought,  by  some  courts,  a  badge 
of  fraud.3  However  it  has  been  declared  that  the  fact  that 
the  plaintiff  in  an  execution  upon  various  pieces  of  property 
bought  all  the  property  levied  upon,  and  that  the  prices  paid 
were  low,  could  not  be  looked  upon  as  a  badge  of  fraud, 
though  it  was  a  circumstance  for  the  jury.3 

Again  in  regard  to  the  matter  of  unusual  statements,  men- 
tioned by  Coke,  it  was  said  in  a  well-known  Massachusetts 
case  *  that  the  conveyance  was  somewhat  unusual  in  its  terms; 
it  contained  stipulations  which  would  make  it  convenient  for 
the  vendor  to  exercise  ownership  over  the  property,*1  and  thus 
presented  '  strong  badges  of  fraud.'  s    In  a  New  York  case  • 

of  the  debt  and  the  value  of  what  So.  354;  Pritchett  v.  Pollock,  ib.  169, 

is    taken    in    payment,    when   the  2  So.  735;  Rankin  v.  Vanbiver,  78 

debtor  intends  to  use  the  same  in  Ala.  562. 

fraud   of   his   other  creditors,   the         3  Scott  v.  Winship,  20  Ga.  429. 
buyer    having    notice.      Levy    v.         8Allentown   Bank  t?.   Beck,  49 

Williams,   supra;   Moog  v.  Farley,  Penn.  St.  394,  409. 
79  Ala.  246.  4  Jones  v.  Huggeford,  3  Met.  515. 

1  Knowles  v.  Street,  87  Ala.  357,         5  Perhaps    such    badges    would 

6  So.  273;  Morrison  v.  Morris,  85  Ala.  raise  a  presumption;  indeed  they 

196,  4  So.  667;  Jefferson  Bank  v.  might  raise  a  conclusive  presump- 

Eborn,    84    Ala.    529,   4  So.    386;  tion.    See  Bryant  v.  Young,  21  Ala. 

Whaun v. Atkinson,  ib.592,  4So.681;  264. 

Dixon  v.  Higgins,  82  Ala.  284,  2  So.         •  Shultz  v.  Hoagland,  85  N.  Y. 

289;  Carter  v.  Coleman,  ib.  177,  2  464. 

a  Particularly  if  the  vendor  does  exercise  acts  of  ownership,  as  receiving 
payment  on  accounts  which  he  has  assigned.  Abbott  v.  Davidson,  18  R.  I. 
91,  25  Atl.  839.  Unexplained  retention  of  possession  of  land  has  been  held 
a  badge  of  fraud.  Hickman  v.  Trout,  83  Va.  478,  3  S.  E.  131 ;  Colrton  v. 
Miller,  55  W.  Va.  490,  47  S.  E.  268. 
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debtors  making  an  assignment  for  their  creditors,  selected  the 
son-in-law  of  one  of  their  number,  who  lived  with  one  of  the 
debtors,  and  preferred  him  as  a  creditor  to  a  considerable 
amount;  they  at  first  omitted  large  items  from  the  schedules, 
and  one  of  these  was  retained  by  the  debtors  for  their  own 
use.  '  These  circumstances  of  suspicion  pressed  upon  the  as- 
signors for  an  explanation/ 

On  the  other  hand  great  haste  and  the  omission  of  the 
common  preliminaries  of  negotiation  and  the  common  provi- 
sions, in  any  considerable  transaction,  are  equally  causes  for 
suspecting  the  transaction;  and  especially  is  this  true  where 
a  purchase  of  a  stock  in  trade  is  thus  made,  and  made  at  a 
gross  sum,  and  with  it  unpaid  accounts  the  extent  or  nature 
of  which  is  unknown  to  the  buyer.1  Indeed  transfers  not  in 
the  usual  course  of  trade  are,  under  insolvency  statutes,  pre- 
sumptively fraudulent,3  a  and  under  the  statute  of  Elizabeth 
they  might  be  badges  of  fraud.3 


1Leinkauff  v.  Frenkle,  80  Ala. 
136. 

*  Godfrey  v.  Miller,  80  Cal.  420, 
22  Pac.  290;  Stevens  v.  Pierce,  147 
Mass.  510,  18  N.  E.  411;  Buffum  v. 
Jones,  144  Mass.  29,  10  N.  £.  471; 
Alden  v.  Marsh,  97  Mass.  160. 

8  Hofifer  v.  Gladden,  75  Ga.  532. 
See  Root  v.  Potter,  59  Mich.  498, 
508,  26  N.  W.  682.    [Kirby  v.  Tall- 


madge,  160  U.  S.  383;  Gollober  v. 
Martin,  33  Kan.  252,  6  Pac.  267; 
Snell  v.  Harrison,  104  Mo.  158,  16 
S.  W.  152;  Lyon  v.  Bank,  15  S.  D. 
400,  89  N.  W.  1017.  It  has  been 
held  that  the  purchase  of  an  entire 
stock  in  trade  is  presumptively 
with  knowledge  of  insolvency.  Dok- 
ken  t>.  Page,  147  Fed.  438.] 


a  Recent  statutes  of  several  states  protect  creditors  against  sales  of 
merchandise  in  bulk  and  not  in  the  usual  course  of  trade,  even  when  ac- 
companied by  change  of  possession.  The  Massachusetts  statute  (Acts, 
1903,  c.  415)  is  as  follows: 

Section  1.  The  sale  in  bulk  of  any  part  or  the  whole  of  a  stock  of  mer- 
chandise, otherwise  than  in  the  ordinary  course  of  trade  and  in  the  regular 
and  usual  prosecution  of  the  seller's  business,  shall  be  fraudulent  and  void 
as  against  the  creditors  of  the  seller,  unless  the  seller  and  purchaser, 
at  least  five  days  before  the  sale,  make  a  full,  detailed  inventory,  showing 
the  quantity  and,  so  far  as  possible  with  exercise  of  reasonable  diligence, 
the  cost  price  to  the  seller  of  each  article  to  be  included  in  the  sale;  and 
unless  the  purchaser  demands  and  receives  from  the  seller  a  written  list  of 
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But  all  these  minor  badges  of  fraud,  that  is,  all  badges  in- 
sufficient to  create  a  presumption,  are  upon  a  sliding  scale  of 

names  and  addresses  of  creditors  of  the  seller,  with  the  amount  of  indebted- 
ness due  or  owing  to  each  and  certified  by  the  seller,  under  oath,  to  be,  to 
the  best  of  his  knowledge  and  belief,  a  full,  accurate  and  complete  list  of 
his  creditors  and  of  his  indebtedness;  and  unless  the  purchaser  shall,  at 
least  five  days  before  taking  possession  of  such  merchandise,  or  paying 
therefor,  notify  personally,  or  by  registered  mail,  every  creditor  whose 
name  and  address  are  stated  in  said  list,  of  the  proposed  sale  and  of  the 
price,  terms  and  conditions  thereof. 

Section  2.  Sellers  and  purchasers  under  this  act  shall  include  corpora- 
tions, associations,  co-partnerships  and  individuals,  but  nothing  contained 
in  this  act  shall  apply  to  sales  by  executors,  administrators,  receivers, 
assignees  under  a  voluntary  assignment  for  the  benefit  of  creditors,  trus- 
tees in  bankruptcy,  or  by  any  public  officer  under  judicial  process.  See 
Hart  v.  Brierly,  189  Mass.  598,  76  N.  £.  286;  Gallus  v.  Elmer,  193  Mass. 
106,  78  N.  E.  772. 

Similar  laws  have  been  enacted  in  about  half  the  states.  See  California, 
Code,  sec.  3440,  Am.  of  Mar.  10,  1903;  Colorado,  Mills  Ann.  Stats.  2034,  a, 
b;  Connecticut,  Gen.  Stats,  sees.  4868,  4869;  Delaware,  Laws  1903,  c.  387; 
District  of  Columbia,  U.  S.  Stats,  at  Large,  c.  1809;  Georgia,  Laws  1903, 
No.  457;  Sampson  v.  Brandon  Co.,  127  Ga.  454,  56  S.  E.  488;  Idaho,  Laws 

1903,  H.  B.  18;  Illinois,  Laws  1905,  p.  284;  Indiana,  Burns  Ann.  Stats.  (1901) 
sec.  6637a;  Sellers  v.  Hayes,  163  Ind.  422,  72  N.  E.  119;  Kentucky,  Acts 

1904,  c.  22;  Maine,  Laws  1905,  c.  114;  Maryland,  Laws  1906,  c.  421;  Michi- 
gan, Acts  1905,  c.  223;  Spurr  v.  Travis,  145  Mich.  721,  108  N.  W.  1090; 
Musselman  Co.  v.  Kidd,  151  Mich.  478,  115  N.  W.  409;  Pierson  &  Hough 
Co.  v.  Noret,  154  Mich.  266,  117  N.  W.  644;  Minnesota,  Rev.  Laws  (1905) 
sec.  3503;  Montana,  Laws  1907,  c.  145;  Nebraska,  Laws  1907,  c.  62;  New 
Jersey,  Laws  1907,  c.  237;  New  York,  Laws  1902,  c.  528;  amended  1907, 
c.  722,  Cons.  Laws  c.  45,  §44;  North  Dakota,  Laws  1907,  c.  221;  Ohio, 
1902,  H.  B.  334;  Oklahoma,  Sess.  Laws,  1903,  p.  249;  Oregon,  Billinger's 
Ann.  Code  and  Stats,  c.  7;  Tennessee,  Acts  1901,  c.  133;  Utah,  Laws,  1901, 
c.  67;  Vermont,  Acts  1906,  No.  140;  Virginia,  Code  (1904)  2460a;  Wash- 
ington, Laws  1901,  c.  109,  Ball.  Code,  Supp.  §  3102,  Pierce's  Code,  sec. 
5346;  Kohn  v.  Fishbach,  36  Wash.  69,  78  Pac.  199;  Wisconsin,  Laws  1901, 
c.  463  (establishing  merely  a  presumption  of  fraud.  Fisher  t>.  Herrman, 
118  Wis.  424,  95  N.  W.  392).  In  several  of  the  above  states,  the  statute 
has  been  held  unconstitutional.  Of!  v.  Morehead,  235  111.  40, 85  N.  E.  264; 
Wright  v.  Hart,  182  N.  Y.  330,  75  N.  E.  404,  reversing  103  App.  Div.  218, 
93  N.  Y.  Supp.  60  (law  of  1902  held  unconstitutional.  The  amended  law 
of  1907  is  less  sweeping  in  its  provisions) ;  Miller  v.  Crawford,  70  O.  St.  207, 
71  N.  E.  631 ;  Block  v.  Schwartz,  27  Ut.  387,  76  Pac.  22.  In  other  states 
laws  of  the  same  general  purport,  but  in  some  cases  less  stringent  in  their 
provisions  have  been  sustained.  Walp  v.  Mooar,  76  Conn.  515,  57  Atl.  277; 
Hart  v.  Roney,  93  Md.  432,  49  Atl.  661;  Squire  &  Co.  v.  Tellier,  185  Mass. 
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values,  for  better  or  worse  according  to  their  own  nature  and 
according  to  the  influence  of  accompanying  facts.  Indeed  no 
line  can  be  drawn  between  them  and  ordinary  evidence;  into 
that  they  imperceptibly  shade;  and  there  is  no  rule  of  law  by 
which  they  can  be  said  to  emerge  from  the  same.  Any  case 
may  give  rise  to  new  ones.0 

18,  69  N.  E.  312;  Williams  v.  Bank,  15  Ok.  477,  82  Pac.  496;  Neas  v. 
Borches,  109  Tenn.  398,  71 S.  W.  50;  McDaniels  v.  J.  J.  Connelley  Shoe  Co., 
30  Wash.  549,  71  Pac.  37;  also  cases  cited  above  in  connection  with  the 
statutes  of  the  several  states.  The  Connecticut  statute,  at  least,  is  not  in 
conflict  with  the  Federal  constitution.  Lemieux  v.  Young,  212  U.  S.  489. 
It  has  been  held  that  such  a  statute  includes  fixtures  necessary  to  the  busi- 
ness. Parham  v.  Potts-Thomson  Co.,  127  Ga.  303,  56  S.  E.  460.  The 
Massachusetts  and  Minnesota  statutes  are  not  so  interpreted.  Adams  v. 
Young,  200  Mass.  588,  590,  86  N.  E.  942;  Kolander  v.  Dunn,  95  Minn.  422, 
104  N.  W.  371.  See  Albrecht  v.  Cudihee,  37  Wash.  206,  79  Pac.  628,  that 
a  cash  register  is  not  within  the  statutes. 

A  restaurant  and  boarding-house  was  held  to  fall  within  the  Washington 
statute  (Plass  v.  Morgan,  36  Wash.  160,  78  Pac.  784),  but  not  so  of  horses 
in  a  livery  stable.  Everett  Produce  Co.  v.  Smith,  40  Wash.  566,  82  Pac. 
905. 

The  statute  does  not  include  mortgages.  Hannah  v.  Richter  Co.,  149 
Mich.  220,  112  N.  W.  713.  But  a  sale  to  a  creditor  in  satisfaction  of  the 
debt  is  within  the  statute.  Sampson  v.  Brandon  Co.,  supra.  If  the  goods 
are  subject  to  a  mortgage,  of  which  the  vendee  takes  an  assignment,  the 
valid  mortgage  does  not  merge  in  the  invalid  title  to  the  equity,  and  can 
be  enforced.    Adams  v.  Young,  supra. 

The  vendee  has  no  lien  for  the  purchase  price,  nor  can  the  transaction 
be  treated  as  a  mortgage.   Farrar  v.  Lonsby  Co.,  149  Mich.  1 18. 

In  Massachusetts,  it  is  held  that,  the  transaction  being  merely  voidable 
(as  the  court  interprets  the  word  '  void '),  a  purchaser  from  the  vendee 
in  good  faith,  supposing  that  the  statute  was  complied  with,  and  for  a  val- 
uable consideration,  is  protected.  Kelly-Buckley  Co.  v.  Cohen,  195  Mass. 
585,  81  N.  E.  297. 

a  Among  other  badges  of  fraud  may  be  mentioned  proof  that  two 
corporations  involved  in  a  transaction  had  the  same  directors.  O'Connor 
Co.  v.  Coosa  Co.,  95  Ala.  614,  10  So.  290;  Nixon  v.  Joshua  Hendy  Machine 
Works,  51  Wash.  419. 

The  following  cases  may  be  found  useful  as  indicating  the  attitude  of 
the  courts  toward  miscellaneous  badges  of  fraud,  and  the  weight  which 
such  badges  have  been  allowed  to  have  in  determining  their  decisions. 
First  Nat.  Bank  v.  Fitch,  99  Ind.  443;  Roberts  v.  Radckff,  35  Kan.  502,  11 
Pac.  406;  Elerick  t>.  Braden,  38  Kan.  83,  15  Pac.  882;  Wing  v.  Miller,  40 
Kan.  511,  20  Pac.  119;  Fuller  v.  Brewster,  53  Md.  538;  Lansing  Bank  v. 
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Harrington,  151  Mich.  268,  114  N.  W.  1030;  Boyer  t>.  Tucker,  70  Mo.  457; 
Lohmann  t?.  Stocke,  94  Mo.  672, 8  S.  W.  9;  Hildreth  v.  Sands,  2  Johns.  Ch. 
35;  Blaut  v.  Gabler,  77  N.  Y.  461,  affirming  8  Daly  48;  Banner  v.  May,  2 
Wash.  221,  26  Pac.  248;  Martin  v.  Rezroad,  15  W.  Ya.  512;  Norm  v. 
Persons,  49  Wis.  101,  5  N.  W.  224. 
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CHAPTER  XVIII.1 
THE  SAVING:     VALUABLE  CONSIDERATION. 

§  1.  The  Statutes:  Definition. 

The  statute  of  13th  Elizabeth  closes  with  a  proviso  or  sav- 
ing to  the  effect  that  the  Act  shall  not  extend  to  any  estate 
or  interest  in  lands  or  chattels  had,  made,  conveyed,  or  as- 
sured, which  estate  or  interest  is  upon  good  consideration  and 
bona  fide  conveyed  or  assured  to  any  persons  or  body  politic 
or  corporate,  not  having  at  the  time  of  the  conveyance  or 
assurance  to  them  any  manner  of  notice  or  knowledge  of  the 
covin,  fraud,  or  collusion.3  So  far  as  concerns  its  effect  as  a 
declaration  of  substantive  law,  the  statute  is  only  a  special 
enactment  of  the  broad  rule  that  purchase  of  the  legal  title  8 
for  value  in  good  faith  cuts  off  equities;  *  a  rule  which  would 

1  See  chapter  6.  4  As  to  the  burden  and  order  of 

a  Zoeller  v.  Riley,  100  N.  Y.  102,  proof  see  Zimmer  v.  Miller,  64  Md. 

2  N.  E.  388.    [Gaines  v.  White,  1  S.  296,  1  AtL  858;  Houston  v.  Black- 

D.  434,  47  N.  W.  524;  Prather  v.  man,  66  Ala.  559;  Whelan  v.  Mc- 

Hairgrove,  214  Mo.  142,  112  S.  W.  Creary,   64  Ala.   319;   Roewald   v. 

552.]  Hobbie,   85   Ala    73,    4   So.    177; 

'Purchase  of  an  equitable  title  Letson   v.   Reed,  45    Mich.  27,   7 

is  generally  held  not  to  be  within  N.  W.  231  (which  is  not  entirely  in 

the  protection;  '  qui  prior  in  tern-  accord   with   Starin    v.    Kelly,    88 

pore,  prior  in  jure  '  applying  to  such  N.   Y.  418.     See    also    Callan    v. 

a  case.    Parker  v.  Clark,  30  Beav.  Statham,  23  How.  477;  Lipscomb  v. 

54;  Wailes  v.  Cooper,  24  Miss.  208.  McClennam,  72  Ala.  151;  Buchanan 

But  much  may  be  said  on  the  other  v.  Buchanan,  ib.  55;  Neal  v.  Gregory, 

side.     1  Harvard  Law  Rev.  1,  by  19  Fla.  356;  Cothran  v.   Forsyth, 

Professor  Ames.    And  indeed  there  68  Ga.  560;  Booher  v.  Worrill,  57 

appears   to   be   judicial   authority  Ga.  235.    In  some  cases  it  is  said 

against  the  rule.    French  v.  Hope,  that  proof  of  fraud  on  the  part  of 

Pump  Court,  vol.  4,  p.  158,  Keke-  the  vendor  is  not  enough.    Burdsall 

wich,  J.  apparently  denying  Parker  v.  Waggoner,   4  Colo.   256.      But 

v.  Clark,  supra.  it  is  clear  that  such  proof  makes 
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a  prima    facie    case    against    the  Connecticut  see  Hamilton  v.  Staples, 

buyer.  34  Conn.  316;  Washband  v.  Wash- 

The  statute  of  27  Eli*,  c.  4,  con-  band,  27  Conn.  424. 

tains  a  similar  saving  in  regard  to  The  few  early  cases  which  held 

purchasers  of  lands;  and  much  that  that  fraud  rendered  a  sale  abso- 

is  said  in  regard  to  the  exception  in  lutely  void,  so  that  no  title  what- 

the  present  statute  will  apply  to  ever  could  be  passed  to  another, 

that  of  27  Eliz.    But  the  two  stat-  have  all  but  universally  been  over- 

utes  are  not  identical  in  language,  ruled.     Bean  v.  Smith,   2  Mason, 

or  in  meaning  as  meaning  has  re-  252;  Somes  v.  Brewer,  2  Pick.  198; 

cently  been  imputed  to  them.    See  Oriental  Bank  v.  Haskins,  3  Met. 

In  re  Ridler,  22  Ch.  D.  75,  C.  A.;  332,  339;  Danbury  v.  Robinson,  1 

Greenv.  Paterson,  32Ch.D.95, 104,  McCart.  213;  repudiating  the  dia- 

C.  A.;  Price  v.  Jenkins,  4  Ch.  D.  483;  tinction  of  the  Connecticut  court, 

s.  c.  5  Ch.  D.  619.    But  see  Harris  and  of  Chancellor  Kent,  in  Roberts 

v.  Tubb,  42  Ch.  D.  79.    Further  see  v.   Anderson,   supra,   between  the 

infra,  p.  537,  note.  13th  and  27th  Eks. 

Under  a  former  statute  of  Con-  Purchase  for  value  without  no- 

necticut,  which  contained  a  saving  tice,  at  tax  sale,  falls  within  thesav- 

of  bona  fide  purchasers  for  valuable  ing  of  the  statute.    Most  v.  Henry, 

consideration,  it  was  held  that  no  65  Iowa,  193;  Belcher  v.  Black,  68 

title  could  be  conveyed  by  a  fraud-  Ga.  93,  purchase  by  wife  of  her  hus- 

ulent  grantee  to  any  person,  though  band's  land  at  tax  sale  upheld.    A 

for  value  and  without  notice.    Pres-  purchaser  of  land  by  quit-claim  may 

ton  v.  Crofut,  1  Day,  527;  Merrill  v.  also    be    a    purchaser    for    value. 

Meachum,  5  Day,  341.   So  in  Rob-  Mansfield  v.  Dyer,  131  Mass.  200. 

erts  v.  Anderson,  3  Johns.  Ch.  371;  A  mortgagee  is  of  course  a  pur- 

but  this  case  was  reversed  in  18  chaser.    Plaisted  v.  Holmes,  58  N. 

Johns.  515.    The  court  thought  this  H.  619.     [Gilcreast  v.  Bartlett,  74 

the  meaning  too  of  the  statute  of  N.  H.  29,  64  Atl.  767.]    Purchase 

13th  Eli*,  (distinguishing  that  stat-  for  value  without  notice  also  gives 

ute  from  27  Eliz.  c.  4)  as  to  the  con-  the  purchaser  a  perfect   title  al- 

struction  of  which  no  authorities  though  he  buys  from  a  member  of  a 

were  then  known;  the  court  sup-  partnership;    that  will   not  make 

posing    that    the    exception    only  him  tenant  in  common  with  the 

saved  the  innocent  purchaser  from  other  partner.    Crites  v.  Wilkinson, 

the  penalties  provided.    And  later  65  Cal.  559,  4  Pac.  567. 

the  court  felt  compelled  to  put  a  A  volunteer  under  a  purchaser 

case  of  purchase  for  value  without  for  value  in  good  faith  acquires  the 

notice  on  the  footing  of  special  facts  latter's  title.    Samon  v.  Smith,  58 

showing  an  estoppel  in  pais,  in  order  Bliss.  399;  Fulton  t>.  Woodman,  54 

to  save  the  purchaser.     Parker  t>.  -Miss.  158;  Craig  v.  Zimmermaer,  87 

Crittenden,    37    Conn.    148.     The  Mo.  475.     Not  so  of  the  original 

language  of  the  Connecticut  statute  grantee.     Johnson  v.  Gibson,  116 

was  changed  in  the  revision  of  1875;  111.  294,  6  N.  E.  205;  2  Pomeroy, 

but  this  omits  all  saving.    Ante,  p.  Equity,  §  754. 

28.    As  to  purchase  by  creditors  in  If  no  title  whatever  was  coo- 
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prevail,  if  there  were  no  indication  to  the  contrary,  without 
the  saving  of  the  statute.1  ° 

The  question  now  proposed  for  consideration  is  of  the  mean- 
ing of  the  words  *  good  consideration '  in  this  statute.  And 
here,  at  the  outset,  we  have  a  striking  instance  of  the  applica- 
tion of  the  rule  of  construction  of  statutes  passed  for  the  re- 
pression of  fraud;  the  rule,  that  is,  of  liberal  construction. 
The  word  '  good '  as  a  designation  of  consideration  is,  in  its 
legal  sense,  used  in  distinction  from  and  opposition  to  '  valua- 
ble; '  and  that  this  was  true  in  the  time  of  the  statute  is 
clear.'  But  the  courts  at  once  perceived  that  to  give  the 
word  its  technical  meaning  would  well-nigh  defeat  the  whole 
object  of  the  Act;  for  it  would  save  all  voluntary  convey- 

veyed  by  the  debtor,  purchase  for  sideration,  in  a  contest  with  cred- 
value  in  good  faith  from  the  grantee  itors.  Galbreath  v.  Cook,  30  Ark. 
will  be  of  no  avail.  Neal  v.  Gregory,  417,  citing  Butts  v.  Union  Bank,  1 
19  Fla.  356.  That  is  the  footing  of  Har.  &  G.  175,  and  Davidson  v. 
the  Connecticut  rule  above  men-  Jones,  26  Miss.  63.  Sed  quaere, 
tioned.  Upon  the  general  question  of  re- 
Recitals  in  the  deed  are  not  citals  of  consideration  see  the  im- 
sufficient  evidence  of  valuable  con-  portant  case  of  Houston  v.  Black- 
sideration.  Kimball  v.  Fenner,  12  man,  supra;  also  Bigelow,  EetoppeL 
N.  H.  248;  Cohn  v.  Ward,  32  W.  Va.  477,  5th  ed. 

34,  9  S.  E.  41 ;  Rogers  v.  Verlander,         *  The    saving   is   omitted   from 

30  W.  Va.  619,  5  S.  £.  847;  Baskins  some  of  the  statutes;  but  it  is  made 

v.  Shannon,  3  Comet.  310;  Zelnicker  by  most  courts  as  if  it  were  not 

v.  Brigham,  74  Ala.  598;  Houston  omitted.  Tierney  v.  Claflin,  15  R.  I. 

v.  Blackman,  66  Ala.  559;  Boiling  220;  Leach  v.  Francis,  41  Vt.  670; 

v.  Jones,  67  Ala.  508;  Hubbard  v.  Burgett  v.  Burgett,   1   Ohio,  469; 

Allen,   59  Ala.   283;   Chambers  v.  Bancroft  v.  Blizzard,  13  Ohio,  30; 

Sallie,  29  Ark.  407.    '  No  contract,  Stover  v.  Harrington,  7  Ala.  142. 

sealed  or  unsealed,  is  sufficient  of  151;  Governor  v.  Campbell,  17  Ala. 

itself,  unaided  by  other  facts,  to  566;  Ewing  t>.  Runkle,  20  HI.  448; 

cover  and  protect  fraud.    Felt*  v.  Gridley  v.  Bingham,   51   HI.   153; 

Walker,  49  Conn.  93.    Further  see  Farlin  v.  Book,  30  Kans.  401, 1  Pac. 

Cruger  v.  Tucker,  69  Ga.  557;  Morse  123.    As  to  the  matter  in  Connecti- 

v.  Wright,  60  Cal.  260.    It  is  some-  cut  see  note,  supra, 
times  held  that  such  recitals  may  be         'See    Twyne's   Case,   3    Coke, 

conclusive  of  want  of  valuable  con-  80. 

a  See  Bobilya  v.  Priddy,  68  O.  St.  373,  67  N.  E.  736,  construing  Rev. 
Stats.  (6343. 
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ances  made  in  good  faith.  Hence  the  word  '  good '  was  con- 
strued from  the  first  to  mean  '  valuable; '  x  and  this  has  been 
the  meaning  always  and  everywhere  given  to  it.1  Our  own 
special  statutes  generally  use  the  words  c  valuable '  or  '  for 
value/  when  they  contain  a  saving  clause. 

The  real  question  then  is  of  the  meaning  of  the  word  '  valu- 
able '  as  applied  to  the  term  '  consideration '  used  in  the  stat- 
utes. It  is  believed  that  '  valuable  consideration '  in  the 
statutes  against  fraudulent  conveyances  is  to  be  taken  (apart 
from  its  application  to  certain  cases  of  pre-existing  demands, 
of  which  later)  in  the  widest  sense  of  the  law  of  contracts. 
It  consists  accordingly  of  some  right,  interest,  profit,  or  in  a 
word  benefit,  accruing  to  the  vendor,  or  some  forbearance,  loss, 
or  in  a  word  detriment  suffered  by  the  purchaser.*  It  is  not 
necessary  that  there  should  be  '  quid  pro  quo/  or  benefit  of 
any  kind,  —  here  any  more  than  elsewhere  in  contract,  to 
make  one  a  purchaser  for  valuable  consideration.  If  A  mort- 
gage his  land  to  B  to  secure  him  in  lending  money  to  C, 
though  A  has  no  benefit  at  all,  B  is  a  purchaser  for  valuable 
consideration.4 

§  2.  '  Voluntary  '  and  '  Valuable.' 
But  the  terms  '  benefit '  and  'detriment '  here  used  are  tech- 
nical terms,  ajid  the  definition  itself  therefore  requires  expla- 
nation; and  it  will  be  well  to  go  back  to  the  word  '  valuable' 
again.  That  word  is  generally  and  may  always  be  used,  in 
regard  to  statutes  against  fraudulent  conveyances,  in  contrast 
with  '  voluntary/  as  in  such  expressions  as  '  transfers  for  val- 

1  lb.  81,  b,  where  it  is  said:  '  If  8  Currie  v.  Nind,  L.  R.  10  Ex.  162. 

consideration   of   nature   or   blood  An  attaching  or,  apart  from  stat- 

should    be    a    good    consideration  ute,  a  judgment  creditor  is  not  a 

within    this   proviso,    the    statute  purchaser    for    value.      Devoe    v. 

would  serve   for   little  or  nothing,  Brandt,  53  N.  Y.  462;  Schweizer  *. 

and  no  creditor  would  be  sure  of  Tracy,   76  HI.  345,  351;  Berry  v. 

his  debt/  Sowell,  72  Ala.  14. 

3  See  e.  g.  Copis  v.  Middleton,  2  *  Ex  parte  Hearae,  1  Buck,  165; 

Madd.  410.  Marden  v.  Babcock,  2  Met.  99. 
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liable  consideration '  and  '  voluntary  transfer; 9  and  it  may- 
be examined  accordingly.  Where  shall  we  locate  the  line  that 
separates  the  two? 

The  words  are  mutually  exclusive  of  each  other,1  and  either 
might  accordingly  be  considered  first.  '  Voluntary '  is  the 
simpler  word,  and  may  be  profitably  taken  as  the  starting- 
point.  The  literal  meaning  of  that  word  is  at  the  very  foun- 
dation, and  makes  most  though  not  all  of  the  superstructure, 
of  the  legal  idea  intended  by  it;  a  transfer  is  '  voluntary ' 
when  it  is  solely  of  the  will  of  the  person  making  it,  that  is 
to  say,  when  his  own  will  is  the  only  motive  for  the  transac- 
tion.3 It  is  not  true  however  that  where  other  motives  enter 
into  it  the  transfer  is  for  valuable  consideration;  so  that  in 
the  literal  sense  of  the  word  '  voluntary '  the  two  terms  are 
not  mutually  exclusive  of  each  other.8 

The  most  important  kind  of  voluntary  transfer  is  however 
pointed  out  when  a  transfer,  made  solely  of  the  will  of  the 
person  making  it,  has  been  mentioned.  What  other  kinds  are 
there?  Perhaps  they  may  all  be  comprehended  in  this  state- 
ment, that  though  a  transfer  is  induced  by  motives  taking 

1  Hence  mere  '  good  '  or  '  merito-  Car.  374;  Davidson  v.  Crittenden, 

nous  '  considerations  are  voluntary;  55  Ga.  497;  Whelan  v  McCreary,  64 

though     '  meritorious  '     considera-  Ala.  319;  Earnshaw  v.  Stewart,  64 

tions  appear  formerly  to  have  been  Md.  513;  Beasley  v.  Bray,  98  N.  Car. 

treated  as  if  they  were  valuable.  266,  3  S.  E.  497,  that  a  conveyance 

Ante,  pp.  214,  219.  by  an  insolvent  debtor  to  an  insol- 

3  A  sale  of  a  large  property,  on  vent  grantee,  not  on  long  credit,  is. 

credit,  to  a  person  without  present  not  fraudulent  per  se. 
or  prospective  means  is  practically         8  It  does  not  make  a  conveyance- 

a  voluntary  alienation,  in  ordinary  voluntary  that  a  debtor  pays  over  a. 

cases.    Gregg  v.  Lee,  37  La.  An.  164;  fund  to  his  creditor  (a  surety  to  his 

Reeves  v.  Sherwood,  45  Ark.  520;  principal,    for    example),    who    at 

liassie  v.  Enyart,  32  Ark.  251 ;  Ring-  once  turns  over  the  fund  to  some 

gold  v.  Waggoner,  14  Ark.  69.    See  one   to   whom  the  debtor  was  in 

Leach  v.  Fowler,  22  Ark.  143;  Gist  some  way  bound.    Berry  v.  Sowell, 

v.    Barrow,    42   Ark.    521;    Bell  v.  72  Ala.  14.     But  such  a  transac- 

Devore,  96  111.  217 ;  Jaffers  v.  Aneals,  tion  would    bear    examination;  it 

91   HI.  487;  Perkins  v.  Webster,  2  may  not  have  been  more  than  a 

Cuah.  480;  Peebles  v.  Horton,  64  N.  subterfuge. 
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their  rise  in  the  conduct  or  action,  past  or  to  come,  of  the 
transferee,  that  will  not  affect  the  character  of  the  transfer. 
Unless  there  is  something  more,  the  transfer  will  still  be  vol- 
untary; and  that  will  continue  to  be  true  until  the  transfer  is 
either  made  with  a  view  to  the '  benefit '  of  the  party  who  trans- 
fers, or  is  made  to  the  '  detriment '  of  the  opposite  party. 
When  that  point  is  reached,  there  is,  within  accepted  defini- 
tion, a  valuable  consideration.  '  Benefit '  appears  to  mean  ad- 
vantage bargained  for  (in  favor  of  the  person  making  the 
transfer)  in  the  transaction;  '  detriment '  is  a  more  difficult 
term  to  tie  down  to  a  definition,  and  must  be  left  to  examples. 
The  meaning  of  both  '  benefit '  and  '  detriment/  which  must 
now  be  considered,  will  sometimes  be  involved  in  the  same 
transaction. 

The  following  specific  proposition,  it  is  believed,  is  sup- 
ported by  the  better  authorities:  If  the  purpose  of  the  trans- 
action is  to  confer  a  benefit  or  an  advantage,  as  e.  g.  out  of 
affection,  generosity,  or  the  like,  it  matters  not  that  the  trans- 
action takes  the  form  of  an  agreement,  and  that  the  party  to 
receive  the  advantage  promises,  or  takes  upon  himself  a  duty, 
to  do  something  involving  time,  labor,  or  expense,  or  all  three, 
in  the  way  of  carrying  out  the  purpose;  so  long  as  nothing 
is  done  or  undertaken  by  the  recipient  except  to  make 
good  the  terms  of  the  benefit  as  a  gratuity,  the  transaction 
still  is  voluntary  on  the  part  of  the  one  conferring  the  benefit.1 

1  Kirksey  v.  Kirksey,  8  Ala.  131;  Lewis  v.  Linscott,  37  Kans.  379,  15 

Forward  v.  Armstead,  12  Ala.  124;  Pac.  158;  Benson  v.  Benson,  70  Mi 

Erwin  v.  Erwin,  25  Ala.  241 ;  Bibb  v.  253, 16  Atl.  657;  In  re  Ridler.  22  Ch. 

Freeman,  59  Ala.  612;  Van  Wyck  v.  D.  74  C.  A.;  Green  v.  Paterson,  32 

Seward,  18  Wend.  286;  Randall  t>.  Ch.  D.  95,  104,  C.  A.;  Townend  *. 

Vroom,  30  N.  J.  Eq.  353;  Nichols  v.  Toker,  L.  R.  1  Oh.  452;  Kosher  v. 

McCarthy,     53     Conn.     299;     Mc-  Williams,  L.  R.  20  Eq.  210;  Ganfi- 

Cutcheon's   Appeal,    99    Penn.   St.  ner  t>.  Gardiner,  12  Ir.  C.  L.  R.  565: 

133;   Lyon  v.  Haddock,    59  Iowa,  Lee  v.  Mathews,  6  L.  R.  Ir.  530, 

682,  13  N.  W.  737;  Tyler  v.  Tyler,  C.  A.  reversing  6  L.  R.  Tr.  167. 
126  111.  525,  21  N.  £.  616;  Park  v.         But  see  Doner  v.  Matson,  94  Mo. 

Battey,  80  Ga.  353,  5  S.  E.  492;  328,  ante,  p.  210,  note;  Harris  v. 
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In  one  of  the  cases  just  cited,1  as  stated  in  one  of  the 
others,3  a  brother-in-law  wrote  to  the  widow  of  his  brother, 
who  lived  some  sixty  miles  away,  that  if  she  would  come 
to  see  him,  he  would  let  her  have  a  place  to  help  her 
bring*  up  her  family.  Shortly  afterwards  the  widow  broke 
up  her  old  place  of  residence  and  removed  to  the  residence  of 
her  brother-in-law.  For  two  years  he  furnished  her  with  a 
comfortable  home,  and  then  required  her  to  give  it  up.  The 
promise  was  held  gratuitous,  though  the  sister-in-law  had,  in 
consequence,  sustained  the  loss  and  inconvenience  of  break- 
ing up  and  moving.* 

Tubb,  42  Ch.  D.  79,  before  a  single  to  make  the  gift,  not  that  the  acts 
judge  (Kekewich,  J.),  following,  of  the  donee  (making  improve- 
though  not  without  distrust,  Price  ments)  made  the  transaction  one 
v.  Jenkins,  5  Ch.  D.  619,  C.  A.  ('  Can  for  value. 

an  assignment  of  leasehold  property  It  does  not  make  the  convey- 
ever  be  strictly  voluntary? '  said  ance  valuable  that  the  grantee  un- 
James,  L.  J.  in  that  case);  s.  c.  4  Ch.  dertakes  to  pay  some  debts  of  the 
D.  483.  Price  v.  Jenkins  however  grantor,  except  to  the  extent  of  pay- 
arose  under  27  Ehs.  c.  4,  and,  until  ment.  See  Lewis  v.  Linscott,  37 
Harris  v.  Tubb,  has  always  been  Kans.  379,  15  Pac.  158;  Benson  v. 
confined  to  that  statute.  See  In  re  Benson,  70  Md.  253,  16  Atl.  657. 
Pumfrey,  10  Ch.  D.  626,  C.  A.,  If  the  debts  are  equal  to  the  value 
where  James,  L.  J.  himself  says  that  of  the  estate,  a  bona  fide  under- 
Price  v.  Jenkins  was  decided  upon  taking,  by  a  responsible  person,  to 
that  statute,  *  and  the  object  of  it  pay  them  would  perhaps  make  the 
was  to  prevent  a  fraud; '  In  re  Rid-  purchase  valid.  Nicholls  v.  Ellis, 
dler,  supra;  Green  v.  Paterson,  su-  98  Mo.  344,  11  S.  W.  741.  It  would 
pra.  See  Lee  v.  Mathews,  supra,  be  different  if  the  grantee  were  a 
The  question  in  Harris  v.  Tubb,  as  person  without  means.  Supra,  p. 
in  Price  v.  Jenkins,  was  whether  an  533,  note.  Though  even  in  that  case 
assignment  of  leaseholds,  on  eon-  the  creditor  could  elect,  no  doubt, 
sideration  of  natural  love  and  affeo-  to  treat  the  grantee,  upon  his  under- 
tion,  was  voluntary.  It  was  held,  taking,  as  his  debtor,  and  proceed 
under  13  Elis.  c.  5,  that  it  was  not,  against  him  and  take  the  land  in 
on  the  ground  that  the  assignee  execution,  in  those  states  in  which 
took  the  burden  of  liabilities  from  a  promise  to  one  man  for  the  bene- 
the  assignor.  The  cases  of  Doner  fit  of  another  may  be  sued  upon  by 
v.  Matson,  94  Mo.  328,  7  S.  W,  268,  the  latter.  See  chapter  6,  §  16. 
and  Dougherty  v.  Harsel,  91  Mo.  *  Kirksey  v.  Kirksey. 
161,  3  S.  W.  583,  should  stand  upon  2  Bibb  v.  Freeman,  supra. 
the  ground  that  the  donor  was  able  'Townend  v.  Toker,  L.  R.  1  Ch. 
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In  another  case  l  in  the  same  state  it  appeared  that  a 
father,  residing  in  Alabama,  promised  his  son,  who  lived  in 
North  Carolina,  a  particular  plantation  in  Alabama  if  he 
would  come  there  and  settle  upon  it.  The  son  did  so,  giving 
up  his  residence  in  North  Carolina  at  a  loss,  and  being  put 
to  expense  and  inconvenience  in  making  the  change.  The 
promise  in  this  case  also  was  held  gratuitous;  the  court  de- 
claring that  expense  and  trouble  in  such  a  matter  could  not 
make  a  consideration,  for  such  things  might  attend  any 
gratuity;  the  test  was  whether  the  property  was  €  to  be  paid 
in  consideration  of  the  removal,  instead  of  being  given  from 
motives  of  benevolence,  kindness,  or  natural  affection.'  * 

In  a  New  York  case  *  it  appeared  that  a  father  had  made  a 
conveyance  of  real  estate  to  his  son,  requiring  the  son  to  pay 
his  sisters  such  a  sum  as  the  father  should  decide  to  be  their 
portions  of  the  estate.  Though  the  son  by  accepting  the  con- 
veyance became  liable  to  pay  his  sisters  according  to  the 
undertaking,  the  conveyance  was  held  to  be  voluntary  on  the 
part  of  the  father;  for  it  was  the  manifest  intention  of 
•the  father  to  dispose  of  the  property  to  and  among  his  chil- 
dren from  motives  of  affection.  And  so  it  has  been  held  in 
Pennsylvania  of  one  to  whom  a  life  insurance  policy  was 
assigned,  and  who  thereafter  paid  the  premiums  as  they  be- 
came due;  that  did  not  make  him  a  purchaser  for  value.* 

Indeed  the  question  in  such  cases  appears  to  come  to  this, 
whether  the  transaction  amounted  to  a  bargain  or  was  only 

446,  was  a  case  in  some  of  its  more  ther  chapter  21,  where  Townend  v. 

general  features  like  this  one,  with  Toker  is  more  fully  stated. 

a  contrary  result;  but  in  that  case  1  Forward  v.  Armetead,  12  Ala. 

there  was  a  plain  bargain  from  the  124. 

very   outset    between    the   parties,  2  See  also  Townend  v.  Toker,  L. 

without  suggestion  of  a  gift  or  gra-  R.  1  Ch.  446. 

tuity.     It  may  be  added  that  that  s  Van  Wyck  v.  Seward,  18  Wend. 

case  arose  under  27  Eliz.,  the  doe-  386,  Court  of  Errors. 

trine  of  which,  as  has  already  been  4  McCutcheon's  Appeal,  99  Peon, 

said,  is  somewhat  special.    See  fur-  St.  133. 
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a  gift;  if  it  was  intended  as  a  gift,  the  fact  that  the  donee 
was  put  to  inconvenience,  trouble,  and  expense  in  accepting 
it  does  not  make  him  a  purchaser  for  value  under  the  statute 
of  Elizabeth,  —  the  conveyance  still  is  voluntary;  if  the  con- 
veyance, on  all  the  facts,  is  to  be  treated  as  an  intended 
bargain  and  sale,  the  very  same  circumstances  of  incon- 
venience, trouble,  and  expense,  or  any  of  them,  would  make  a 
case  of  purchase  for  value  under  the  statute.  So  in  effect  it 
was  laid  down  in  an  important  Alabama  case,1  to  which  refer- 
ence has  already  been  made;  and  so  it  is  laid  down  in  other 
cases  of  authority.2 

1  Bibb  v.  Freeman,  59  Ala.  612.  lands  conveyed,  for  loss  and  incon- 
In  this  case  the  court  says:  'The  venience  sustained  in  the  removal, 
conveyance  refers  to  the  contem-  for  personal  services  rendered  or  to 
poraneous  agreement  between  the  be  rendered,  it  was  to  be  derived 
donor  and  .  .  •  the  donee.  ...  It  from  the  share  of  the  products  of 
is  shown  that  that  agreement  was  the  several  plantations  to  which  the 
in  writing  and  has  been  lost.  Its  agreement  entitled  him.  We  can- 
terms,  according  to  the  evidence  of  not  regard  these  facts  as  forming 
the  donor  and  one  of  the  donees,  part  of  the  consideration  of  the  con- 
.  .  .  were  that  R  should  remain  on  veyance  of  the  lands/  The  convey- 
the  lands  conveyed  and  superin-  ance  was  held  to  be  a  fraud  upon  the 
tend  their  cultivation  and  that  of  creditors. 

two  other  plantations,  the  property  2  Townend  v.  Toker,  L.  R.  1  Ch. 

of  the  donor.    The  fact  is  not  dis-  452;  Rosher  v.  Williams,  L.  R.  20 

tinctly  stated,  but  it  is  a  necessary  Eq.  210;  Lee  v.  Mathews,  6  L.  R.  Ir. 

inference  from  the  facts  stated  that  530.     In  the  first  of  these  cases, 

each  of  these  three  plantations  was  Turner,  L.  J.  said:  '  The  question 

supplied    with    hands    and    every  is,  whether  the  transaction  was  one 

other  necessary  appliance  for  culti-  of  bargain,  or  of  gift  merely.'    In 

vation,  the  property  of  the  donor.  Lee  v.  Mathews,  supra,  in  the  Court 

In  their  cultivation  R  was  to  con-  of  Appeal,  May,  C.  J.  says:  '  The 

tribute  no  more  than  his  personal  question  to  be  decided  in  each  case 

services    in    superintending  them,  of  this  nature  is,  as  was  said  in 

From  all  three  plantations  be  was  Townend  v.  Toker,  L.  R.  1  Ch.  452 

to  receive  one  fifth  of  the  products  [on  27  Eliz.  c.  4],  was  the  dealing  a 

of  cultivation;    receiving  no  more  bargain  or  a  gift?    The  existence  of 

from  the  cultivation  of  the  lands  onerous  liabilities,  from  which  the 

conveyed  than  from  the  plantations  assignee  covenants  to  indemnify  the 

not    conveyed.      If    compensation  assignor,  may  give  the  transaction  of 

was  intended  to  be  paid  him  for  re-  transfer  the  character  of  a  bargain 

moving  from  his  home  in  T  to  the  for  good  and  valuable  consideration, 
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But  unless  the  term  is  used  in  a  special  sense,  'bargain' 
alone  would  not  include  valuable  consideration.  Thus  an 
agreement  by  a  grantee  of  land  to  build  a  house  thereon 
would  not  create  a  valuable  consideration  for  the  conveyance.1 
If  however  one  should  '  sell '  part  of  a  tract  of  land  in  or  near 
a  city,  solely  upon  the  '  buyer's  '  undertaking  to  build  a  house 
or  otherwise  to  improve  his  '  purchase '  at  very  large  expense 
the  understood  object  being  to  enhance  the  value  of  the  rest 
of  the  seller's  land,  building  the  house  or  making  the  outlays 
would,  it  seems,  be  both  '  detriment '  and  '  benefit; '  the 
buyer  would  probably  become  a  purchaser  for  value  against 
the  seller's  creditors.3  Of  course  if  it  were  made  a  condition 
that  the  conveyance  should  be  void  if  the  house  were  not 
built,  the  case  would  be  clear;  the  condition  could  be 
enforced.8 

It  remains  to  consider  the  special  cases  relating  to  purchase 
for  value. 

as  was  held  in  that  case.    On  the  creditors.    Moog  v.  Farley,  79  Ala. 

other  hand  the  gift  of  a  valuable  in-  246.     Comp.   Rosher  v.  Williams, 

terest  in  lands  is  not  less  a  gift  be-  L.  R.  20  Eq.  210;  Clarke  v.  Willott, 

cause  the  property  so  given  carries  L.  R.  7  Ex.  313;  Peter  v.  Nicolls, 

with  it  certain  obligations/    Fits-  L.  R.  11  Eq.  391;  Smith  v.  Garland, 

gibbon,  L.  J.:  '  The  question  never-  2  Mer.  123;  Trowell  v.  Shenton,  8 

theless    arises    with   regard   to   a  Ch.  D.  318.     These  English  cases 

leasehold,  as  it  does  with  regard  to  are  on  27  Eli*,  c.  4.     [That  many 

other  property,  whether  the  trans-  conveyances   have   been    sustained 

action  was  a  bargain  involving  mu-  which,   owing   to    the    Statute  of 

tual  considerations,  or  was  a  gift  Frauds  or  for  other  reasons,  could 

involving   mere    bounty  from  one  not  have  been  obtained  through  a 

party  to  the  other.'     See  to  the  bill  for  specifio  performance,  see  p. 

same  effect  (on  authority  of  Town-  558,  note  a.] 
end   v.   Toker,   supra),    Rosher  v.         *  See  Rosher  v.  Williams,  L.  R. 

Williams,  supra,  also  on  27  Eliz.  c.  20  Eq.  210. 
4,    where    the   grantee   agreed    to         2  Rosher  v.  Williams,  Bupra.   [So 

build  a  house  on  the  land  conveyed,  of  a  conveyance  in  consideration  of 

and  that  was  held  not  to  make  a  the  use  of  the  property  for  a  public 

valuable  consideration.  purpose  indirectly  beneficial  to  the 

It  seems  that  whenever  equity  grantor.    Lewin  v  Hopping,  67  Cal. 

would  decree  specific  performance,  541,  8  Pac.  73.] 
a  conveyance  will  be  good  against         8Ib. 


§3.]         the  saving:   valuable  consideration.  539 

§3.  Trustees  and  Assignees  for  Creditors.1 

What  is  the  relation,  towards  property  assigned  for  the 
benefit  of  creditors  generally  or  of  particular  creditors,  of  an 
assignee  or  trustee,  whether  in  virtue  of  the  actual  stipula- 
tions, made  by  him  with  the  debtor,  or  of  the  duties  laid  upon 
him  by  law,  in  taking  the  trust?  Some  courts  hold  the  as- 
signee or  trustee  to  be  a  purchaser  for  value;  '  more  hold  the 
contrary.8  The  first  named  view  cannot  be  supported  on  the 
ground  of  burdens,  or  '  detriment,'  assumed  by  the  party  in 
the  performance  of  the  trust;  if  at  all  events  what  has  been 
said  in  preceding  pages  is  a  sound  view  of  law.4  The  fact 
that  a  donee  of  property  undertakes  to  improve  it,  or  to  clear 

1  As  to  assignees  for  value  see  case  to  say  that  no  consideration  is 

infra,   §  4.  necessary. 

'Wickham  v.  Martin,  13  Gratt.  'Swan  v.  Crafts,  124  Mass.  453; 
427;  Sipe  v.  Earman,  26  Gratt.  563;  Holland  v.  Cruft,  20  Pick.  321,  338; 
Harrison  v.  Farmers1  Bank,  0  W.  Va.  Palmer  v.  Thayer,  28  Conn.  237; 
424;  Gates  v.  Lebeaume,  19  Mo.  17,  Loos  v.  Wilkinson,  110  N.  Y.  105, 
26;  Byrne  v.  Becker,  42  Mo.  264;  18  N.  E.  99  (s.  c.  113  N.  Y.  485,  21 
State  v.  Keeler,  49  Mo.  548;  First  N.  E.  392) ;  Putnam  v.  Hubbeil,  42 
National  Bank  v.  Hughes,  10  Mo.  N.  Y.  106, 114;  Griffin  v.  Marquardt, 
App.  7;  Wilson  v.  Eifler,  7  Coldw.  17  N.  Y.  28;  Farrington  v.  Sexton, 
31;  Thomas  v.  Clark,  65  Maine,  296;  43  Mich.  454,  5  N.  W.  654;  Lampson 
Governor  v.  Campbell,  17  Ala.  566;  v.  Arnold,  19  Iowa,  479;  Ruble  v. 
Fox  v.  Willis,  1  Mich.  321;  Hollister  McDonald,  18  Iowa,  493;  Main  v. 
v.  Loud,  2  Mich.  309.  But  the  dicta  Lynch,  54  Md.  658;  Eigenbrun  v. 
of  the  Michigan  cases  have  been  Smith,  98  N.  Car.  207,  4  S.  E.  102; 
overruled.  Pierson  v.  Manning,  2  Savage  v.  Knight,  92  N.  Car.  493; 
Mich.  445;  Farrington  v.  Sexton,  Fleming  v.  Grafton,  54  Miss.  79; 
43  Mich.  454,  5  N.  W.  654;  Craft  v.  Bloom,  59  Miss.  69;  Mann 
Wakeman  v.  Barrows,  41  Mich.  v.  Flower,  25  Minn.  500.  See  Ben- 
363,  2  N.  W.  50.  [Lawrence  v.  ning  v.  Nelson,  23  Ala.  801.  [Mer- 
Davis,  Fed.  Cas.  No.  8137;  Block  chants'  Bank  v.  Greenhood,  16 
v.  Peter,  63  Ga.  260;  Hall  v.  Mont.  295,  41  Pac.  250, 851.]  Of 
Dennison,  7  Vt.  310;  Duncan  v.  course  a  grantee  in  secret  trust  for 
Custard,  24  W.  Va.  730.]  Between  the  grantor  is  no  purchaser  or  owner 
the  parties  the  consideration  may  against  creditors,  for  the  purpose  of 
be  treated  as  valuable  where  the  acquiring  title  by  adverse  posses- 
instrument  is  under  seal,  as  usually  sion.  Jones  v.  Wilson,  69  Ala.  400. 
it   is;  but  it  is  better  in  such  a         4See  Swan  v.  Crafts,  supra. 


540  FRAUDULENT  CONVEYANCES.  [CHAP.  XVIII. 

it  of  encumbrances  for  himself,  or  that  he  undertakes  to 
transfer  it,  or  to  divide  it  and  transfer  it,1  for  himself  or  for 
the  donor  after  he  has  had  certain  benefits  from  it,  —  that 
would  not  make  him  a  purchaser  for  value.2 

Again  such  trustee  or  assignee  cannot  be  a  purchaser  for 
value  if  he  is  to  be  deemed,  as  he  is  in  England,  only  an  agent 
of  the  debtor,  concerned  with  the  execution  of  a  power.  In 
that  case  his  powers  are  revocable  by  the  principal  at  any 
time  before  they  have  been  acted  upon  by  those  intended,  the 
creditors.8  And  even  after  creditors  have  accepted  the  terms 
of  the  deed,  the  trustee,  for  a  reason  mentioned  in  the  next 
paragraph,  cannot  be  a  purchaser  for  value  from  him,  how- 
ever true  it  is  that  the  assenting  creditors  can  enforce  per- 
formance of  the  trust.  The  creditors  may  become  purchasers 
for  value,  by  taking  the  property  and  releasing  their  debts 
correspondingly;  but  the  trustee  stands  in  a  different  place, 
so  far  as  he  is  only  trustee. 

But  in  America  generally  the  trustee  or  assignee  is  not 
deemed  to  stand  in  the  position  of  agent  of  the  debtor;  the 
execution  of  the  deed  is  at  the  outset  more  than  a  revocable 
power,  —  it  is  in  itself  a  trust,  and  hence  cannot  be  revoked 
by  the  debtor.4    The  trustee  therefore  acquires  an  indepen- 

1  Van  Wyck  v.  Seward,  18  Wend.  4  Johns.  Ch.  136,  138;  Nicoll  v. 
386,  supra,  p.  536.  Mumford,   ib.    522,    529;   Ward  v. 

2  The  mere  fact  however  that  a  Lewis,  4  Pick.  518,  523;  New  Eng~ 
man  is  an  assignee  will  not  prevent  land  Bank  v.  Lewis,  8  Pick.  113, 
him  from  being  a  purchaser  for  118;  Pingree  v.  Cumstock,  18  Pick, 
value.  Cannon  v.  Young,  89  N.  46,  50;  Read  v.  Robinson,  6  Watts 
Car.  264;  infra,  pp.  542  et  seq.  &  S.  329;  Ingram  v.  Kirkpatrick,  6 

8  Garrard  v.  Lauderdale,  3  Sim.  Ired.  Eq.  463;  Stimpeon  v.  Fries,  2 

1 ;  s.  c.  2  Russ.  &  M.  451;  Walwyn  v.  Jones,  Eq.  156;  2  Pomeroy,  Equity, 

Coutts,  3  Meriv.  707;  s.  c.  3  Sim.  14;  §994.    See  Goodwin  v.  Kerr,  80  Mo. 

Acton  v.  Woodgate,  2  Mylne  &  K.  276.    But  see  Gibson  v.  Reee,  50  A. 

492.     So  in   some   of   our  states.  383.    There  is  some  conflict  of  au- 

Ashley  v.  Robinson,  29  Ala.   112;  thority  upon  the  question  whether 

Ruble  v.  McDonald,  18  Iowa,  493.  the  creditor  must  signify  his  accep- 

4  Moses  v.  Murgatroyd,  1  Johns,  tance   by   some   word    or  act,  or 

Ch.  119,  129;  Shepherd  v.  McEvera,  whether  his  acceptance  is  presumed. 
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dent  position;  does  that  fact,  together  with  the  fact  of  the 
duties  assumed  by  or  imposed  upon  him  make  him  a  pur- 
chaser for  value?  It  is  believed  not.  The  trustee  does  not, 
properly  speaking,  purchase  the  property; l  he  merely  under- 
takes to  do  certain  things  with  it  which  the  deed  authorizes 
him  to  do.  If  the  occasion  for  doing  those  things  does  not 
arise,  or  if  it  is  frustrated,  the  property  is  still  in  the  debtor; 
and  if  there  is  any  surplus,  after  the  trust  has  been  per- 
formed, that  surplus  is  the  property  of  the  debtor,  and  no 
conveyance  of  it  is  necessary.2  There  is,  or  there  may  be,  a 
valid  contract  in  these  cases,  especially  where  it  is  under  seal, 
or  where  property  is  turned  over  to  the  trustee  under  the 
agreement;  but  there  is  no  purchase  for  value,  in  the  sense 
of  the  statute  of  Elizabeth. 

The  assignment  will  however  be  good,  in  principle,  if  it  has 
been  executed  in  accordance  with  law,  so  far  as  its  provisions 
and  the  acts  of  the  assignor  are  concerned,  though  it  has 
been  made  with  an  actual  intention  to  delay  or  defraud  cer- 
tain  creditors;  *   because   in    such    a    case    the    assignment 

2  Pomeroy,  §993,  note.  See  also  aIt  is  common  to  say  that  the 
Benning  v.  Nelson,  23  Ala.  801,  in  surplus  '  results '  to  the  debtor  by 
which  it  is  declared  that  the  law  operation  of  law;  but  that  is  a  con- 
will  not  presume  the  assent  of  a  venient  euphemism  to  express  the 
beneficiary,  however  much  the  in-  same  idea. 

strument  may  be  for  his  benefit,  be-  8  Emerson  v.  Senter,  118  U.  S.  1; 
cause  that  would  be  to  put  it  in  the  Hempstead  v.  Johnston,  18  Ark. 
power  of  the  debtor,  by  the  aid  of  a  123,  140;  Cornish  v.  DewB,  ib.  172, 
legal  presumption,  to  make  valid  181;  Hunt  v.  Weiner,  39  Ark.  70, 
his  own  fraudulent  deed.  But  of  75;  Thomas  v.  Talmadge,  16  Ohio 
course  the  presumption  at  most  St.  433,  439;  Governor  v.  Campbell, 
could  only  be  prima  facie.  Further  17  Ala.  566;  State  v.  Keeler,  49  Mo. 
see  Evans  v.  Lamar,  21  Ala.  333.  548.  But  see  Savage  v.  Knight,  92 
1  Except  perhaps  in  the  bare  N.  Car.  493;  Putnam  v.  Hubbell,  42 
sense  of  taking,  for  a  time,  the  legal  N.  Y.  106,  114;  Loos  v.  Wilkinson, 
title.  *  An  assignment  is  no  more  a  110  N.  Y.  195,  18  N.  E.  99;  s.  c.  113 
sale  than  is  a  mortgage,  both  of  N.  Y.  485,  21  N.  E.  392. 
which  are  transfers  of  the  present  Preference  stands  upon  a  foot- 
dominion  over  the  property,'  etc.  ing  of  its  own.  See  chapter  19, 
Goodwin  v.  Kerr,  80  Mo.  276,  281.  §  1. 
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amounts  only  to  a  preference  of  creditors,  not  because  of 
purchase  for  value  by  the  assignee. 

It  is  hardly  necessary  to  say  that  it  does  not  require  any 
doctrine  of  purchase  for  value  to  sustain  the  assignment, 
against  the  debtor,  as  soon  as  the  trust  is  executed  on  his 
part.  If  the  trust  were  executory  on  the  part  of  the  debtor, 
it  could  not  be  enforced  against  him;  but  a  trust  fully  exe- 
cuted by  the  founder  is  binding  against  him  as  well  where  it 
is  voluntary  as  where  it  is  for  value.1  Nor  is  there  any  dif- 
ference in  this  respect,  or  in  regard  to  the  general  question 
whether  the  trustee  or  assignee  is  a  purchaser  for  value,  be- 
tween assignments  for  creditors  generally  or  for  particular 
creditors  on  the  one  hand,  and  technical  deeds  of  trust  for 
like  purpose  on  the  other. 

§  4.  Assignees  op  Choses  in  Action. 
It  is  a  fundamental  rule  of  law,  whatever  may  be  the  true 
reason  for  it,  that  an  assignee  of  a  chose  in  action  takes  sub- 
ject to  all  equities  or  defences  that  existed  at  the  time  of  the 
transfer  in  favor  of  him  against  whom  the  obligation  runs. 
It  matters  not  that  the  assignee  has  taken  without  notice 
(other  than  that  implied  by  an  assignment)  and  for  valuable 
consideration;  unlike  a  purchaser  acquiring  the  legal  title  to 
property  in  possession,  the  assignee  has  acquired  only  a  right 
of  action  or  an  equitable  title.  Thus  a  mortgage,  at  least  as 
regards  the  debt  secured  by  it,  is  a  chose  in  action;  and 
therefore  an  assignee  cannot  acquire  a  better  right  against 

1  Ellison  v.  Ellison,  6  Ves.  656;  not  enforce  a  voluntary  executory 

Bill  v.  Cureton,  2  Mylne  &  K.  503;  trust  in  favor  even  of  a  wife  or 

Petre  v.  Espinasse,  ib.  496;  Milroy  child.      Young   v.    Young,    supra; 

v.  Lord,  4  De  G.  F.  &  J.  264,  274;  Holloway   v.   Headington,   8  Sim. 

Young  v.  Young,  80  N.  Y.  422;  325;  Jefferys  v.  Jefferys,  1  Craig  k 

Martin  v.  Funk,  75  N.  Y.  134,  137;  P,  138,  141;  Story,  Equity,  §§  433, 

Estate  of  Webb,  49  Cal.  541,  545;  987.   The  law  was  otherwise  on  this 

Stone  v.   Hackett,    12   Gray,   227;  last  point  at  one  time.    Story,  ui 

Bond  v.  Bunting,  78  Penn.  St.  210;  supra;  ante,  pp.  214,  219. 
and  many  other  cases.    Equity  will 
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the  mortgagor  than  the  mortgagee  had;  payment  of  value 
in  good  faith  will  not  make  him  a  purchaser  for  value  in 
good  faith  within  the  meaning  commonly  attached  to  that 
phrase.1 

It  should  well  be  observed  however  that  the  rule  is,  that 
the  assignee  takes  subject  to  equities  in  favor  of  the  debtor  in 
the  obligation  assigned.  The  rule  is  not  that  the  assignee 
takes  subject  to  equities  against  the  debtor;  and  it  is  appre- 
hended that  there  is  no  rule  that  an  assignee  for  value,  and 
without  notice  of  such  equities,  takes  subject  to  such  equities. 
Clearly  if  the  true  view  is,  that  the  distinction  in  regard  to 
assignment  is  founded  upon  the  fact  that  assignment  is  an 
attempt  to  transfer  to  a  third  person  a  personal  relation  and 
duty  existing  between  two  men,2  no  one  but  one  of  those  two 
men  has  anything  to  say  about  the  transaction,  when  it  is  for 
value  and  in  good  faith.  But  though  the  commonly  accepted 
distinction  should  be  the  true  one,  namely,  that  assignments 
tend  to  promote  litigiousness,8  what  have  third  persons  to 
do  with  the  matter  when  it  falls  short  of  crime? 

This  reasoning  leads  to  the  conclusion  that  creditors  of  the 
person  against  whom  the  chose  in  action  exists  tave  no  con- 
cern with  any  intent  of  such  person  to  defraud  them,  though 
the  holder  of  the  chose  be  equally  guilty,  after  the  chose  had 
been  assigned  for  valuable  consideration  without  notice  of 
the  fraud;  towards  creditors  it  is  in  effect  the  ordinary  case 
of  purchase  for  value  without  notice.  This  is  believed  to  be 
a  general  proposition;  it  has  been  decided  to  be  true  of  the 
assignment  of  a  mortgage,4  and  there  is  nothing  in  such  a 

1  Conover  v.  Van  Mater,  3  C.  E.  *Ib.;  Lampet's  Case,   10  Coke, 

Green,  481;  De  Witt  v.  Van  Sickle,  48. 

29  N.  J.  Eq.  209;  Westfall  v.  Jones,  4  De  Witt  v.  Van  Sickle,  29  N.  J. 

23  Barb.  9;  Hill  v.  Hoole,  116  N.  Y.  Eq.  209;  Sleeper  v.  Chapman,  121 

299;  22  N.  E.  547;  Judge  v.  Vogle,  Mass.    404;    Bigelow   v.   Smith,    2 

38  Mich.  569.  Allen,  264,  266;  Welch  v.  Priest,  8 

3  Harvard  Law  Rev.  for  March,  Allen,   165   (purchaser).     But   see 

1890,  p.  339,  Professor  Ames.  Judge  v.  Vogel,  38  Mich.  569.    An 
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case  to  distinguish  the  transaction  from  the  effect  of  assign- 
ing any  other  chose  in  action,  governed  by  common  law 
principles.  Indeed  most  of  the  American  statutes  themselves 
show  this,  for  they  expressly  include  choses  in  action  among 
the  subjects  of  fraudulent  conveyance,  and  then  save  generally 
purchasers  for  value  in  good  faith.  That  must  include  the 
purchasers  of  the  same  subjects  of  the  statutes.1 

Whether  this  proposition  would  apply  to  choses  in  action 
not  governed  by  common  law  principles  may  be  a  different 
question.  It  is  conceived  that  it  should  apply  to  the  as- 
signment of  an  unnegotiable  promissory  note;  such  an  in- 
strument of  the  lex  mercatoria  differs  but  slightly  from  a 
common  law  chose  in  action.  Different  considerations  may 
be  thought  to  enter  into  the  question  when  the  instrument  is 
negotiable.  A  promissory  note  payable  to  the  '  order '  of  a 
person  named  cannot  be  perfectly  transferred  except  by  in- 
dorsement made  by  the  payee.2  Without  his  indorsement  a 
transfer  though  for  value,  and  without  notice  in  point  of  fact, 
would  not  pass  a  title  such  as  the  law  merchant  recognizes; 
a  better  way  is  provided  and  should  be  adopted.    This  may 

assignee  for  value  of  a  mortgage  on  execution.    Ante,  pp.  64  et  aeq. 
will  take  over  a  prior  assignee  in  Modern    legislation    has   remedied 
fraud,  though   taking  with  notice,  this,  and  brought  all  choses  within 
Clapp  v.  Leatherbee,  18  Pick.  131.  the  statute;  but  it  may  still  be  a 
1  It  is  different  with  the  statute  question  whether  choses  are  within 
of  Elizabeth.    That  does  indeed  in  the  saving  of  that  statute.   If  assign- 
terms  embrace  certain  choses  in  ac-  ees  for  value  are  saved,  where  the 
tion,  — '  every    bond,    suit,    judg-  statute  of  Elizabeth  prevails,  as  in 
ment,  and  execution,'  ante,  p.  20.  New  Hampshire,  Massachusetts,  and 
—  but  the  saving  is  only  of  '  any  Pennsylvania,  it  should  be  so  on  the 
estate  or  interest  in  lands,   tene-  equity  of  the  general  doctrine  of 
merits,  hereditaments,  leases,  rents,  purchase  for  value, 
commons,  profits,  goods,  or  chat-         3  Lancaster  Bank  v.  Taylor,  100 
tels.'     Ante,  p.  22.    For  a  consid-  Mass.  18;  Whistler  v.  Forster,  14  C. 
erable  time  indeed  the  courts  ex-  B.  n.  s.  248.    These  cases  show  that 
eluded  all  choses  in  action  not  men-  the  title  transferred  in  such  a  case, 
tioned  by  the  statute,  including  one  without   indorsement,   is   only  an 
(bonds)   there  mentioned,   on   the  equitable  title, 
ground  that  they  could  not  be  taken 
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possibly  be  considered  sufficient  to  distinguish  such  a  case 
from  that  of  the  assignment  of  a  common  law  chose  in  action 
(the  assignment  of  which  is  in  conformity  with  law),  so  as 
to  let  in  the  rights  of  creditors  whom  the  maker  of  the  note 
has  been  endeavoring  to  defraud.  That  would  be  somewhat 
analogous  to  the  rule,  as  generally  laid  down,  that  purchase 
for  value  even  of  property  in  possession  must  be  purchase  of 
the  legal  title.1  It  may  be  thought  too  that  there  is  some 
analogy  between  the  case  under  consideration  and  that  of  a 
grantee  of  land  who  fails  to  perfect  his  title,  by  omitting  to 
have  it  recorded,  and  so  runs  the  risk  of  losing  it. 

§  5.  Support. 
The  courts  are  not  agreed  in  regard  to  the  effect  of  under- 
takings by  a  grantee  to  support  a  debtor-grantor  by  way  of 
consideration  for  the  conveyance  of  all  or  a  large  part  of  the 
grantor's  estate.  In  New  York,  Illinois,  and  elsewhere,  it  is 
held  that  such  a  case  does  not  make  the  valuable,  or  rather 
the  valuable  and  bona  fide,  consideration  required  by  the 
statute  to   cut  off  the  claims  of  creditors  of  the  grantor.2 

1  Parker  t>.  Clark,  30  Beav.  64;  Smith   v.   Smith,    11    N.    H.   460; 

Wailes  v.  Cooper,  24  Miss.  208.    But  Rynearson  v.  Turner,  52  Mich.  7,  17 

see  French  v.  Hope,  Pump  Court,  N.  W.  219;  Park  v.  Battey,  80  Ga. 

vol.  4,  p.  158,  coram  Kekewich,  J.;  353,5  S.E.  492;  Worthy  v.  Brady, 91 

also  1  Harvard  Law  Rev.  1.  N.  Car.  265;  Cansler  v.  Cobb,  77  N. 

*  Coleman  v.  Burr,  93  N.  Y.  17;  Car.  30;  Carmack  v.  Lovett,  44  Ark. 

Robinson  v.  Stewart,  10  N.  Y.  189,  180;  Stokes  v.  Jones,  18  Ark.  734; 

195;  Goodrich  v.  Downs,  6  Hill,  438;  Woodall  v.  Kelly,  85  Ala.  368,  5  So. 

Jackson  v.  Parker,   9  Cowen,   84;  164;Sandlint>.Robbins,62Ala.477. 

Lawson  v.  Funk,  108  HI.  502;  Moore  [Fahey  v.  Fahey,  43  Colo.  593,  96 

v.  Wood,    100   111.   451;   Annis  v.  Pac.  251;  Pettibone  v.  Stevens,  15 

Bonar,  86  HI.   128;   Woodward  v.  Conn.  19;  Davidson  v.  Burke,  143 

Wyman,    53    Vt.    645;    Tupper   v.  HI.  139,  32  N.  E.  514;  Mallow  v. 

Thompson,  26  Minn.  385,  4.  N.  W.  Walker,  115  la.  238,  88  N.  W.  452; 

621  (personalty) ;  Henry  v.  Hinman,  Hawkins  v.  Moffitt,  10  B.  Mon.  (Ky.) 

25  Minn.  199;  Graves  v.  Blondell,  81;  Mich.  Trust  Co.  v.  Comstock, 

70  Maine,   190;  Egery  v.  Johnson.  130  Mich.  572,  90  N.  W.  331;  Church 

70    Maine,     258;    Sidensparker    v.  v.    Chapin,    35   Vt.  223;    Metz   v. 

Sidensparker,  52  Maine,  481;  Hap-  Patton,  63  W.  Va.  439;  Faber  t>. 

good    v.    Fisher,    34    Maine,    407;  Mate,  86  Wis.  370,  57  N.  W.  39. 


546  FRAUDULENT  CONVEYANCES.        [CHAP.  XVIII. 

Thus  in  Coleman  v.  Burr,  supra,  it  appeared  that  a  husband  had 
conveyed  land  to  his  wife  in  consideration  of  an  agreement  on 
the  part  of  his  wife  to  take  care  of  the  grantor's  mother;  and  it 
appeared  that  the  wife  had  carried  out  her  agreement,  having 
rendered  services  in  the  care  of  her  husband's  mother  for 
more  than  eight  years.  But  the  court  refused  to  treat  the 
transaction  as  valid  against  the  husband's  creditors,  though  in 
point  of  fact  there  may  have  been  no  intent  to  defraud  them. 
But  a  contrary  rule  obtains  in  some  other  states,  if  at  all 
events  support  does  not  constitute  the  sole  consideration.1 

It  has  even  been  doubted  if  such  a    supra.    But  see  In  re  Johnson,  20 

transfer  is  valid  when  the  debtor    Ch.  D.  389. 

has   sufficient   property   remaining         1Hennon  v.  McClane,  88  Penn. 

to  pay  all  his  debts.    Albee  v.  Web-    St.  219;  Shonts  v.  Brown,  27  Penn. 

ster,  16  N.  H.  362.    In  such  circum-    St.  123;  Stafford  v.  Stafford,  ib.  144; 

stances,   however,   it  would   seem    Pelham  v.  Aldrich,  8  Gray,  515; 

that  the  conveyance  should  be  up-    Hays  v.  Montgomery,  118  Ind.  91, 

held.     See  Graves  v.  Atwood,  52    20  N.  £.  646;  Willis  v.  Thompson, 

Conn.  512.]    See  also  Rice  v.  Cun-    93  Ind.  62;  Scott  v.  Davis,  117  Ind. 

ningham,  116  Mass.  466;  Miner  v.    232, 20  N  E.  139;  Aultman  v.  Booth, 

Warner,  2  Grant's  Cas.  448  (but    95  Mo.  383,  8  S.  W.  742;  Muenks  9. 

see  Shonta  v.  Brown,  27  Penn.  St.    Bunch,  90  Mo.  500,  3  S.  W.  63; 

123).  Henderson  v.   Hunton,   26  Gratt. 

The  fact  that  the  grantee  as-    926;  Gordon  v.  Reynolds,  supra; 

sumed  the  payment  of  some  debts    Farlin  v,  Sook,  30  Kans.  401, 1  Pac. 

of  the  grantor,  or  performed  some    123;  Easum  v.  Pirtle,  81  Ky.  561; 

considerable    services,    would    not    In*  re   Johnson,  supra.    [Jones  v. 

help  the  matter.   Graves  v.  Blondell,    Geery,  153  Mo.  476,  55  S.  W.  73; 

supra;  Carmack  v.  Lovett,  supra;    Armstrong  v.  Bailey,  43  W.  Va.  778, 

Park  v.  Battey,  supra  (conveyance  28  S.  E.  776.  In  Easum  v.  Pirtle, 
by  husband  to  wife  in  consideration  supra,  it  appeared  that  the  grantee 
of  love  and  affection,  support  of  the  had  paid  the  full  value  of  the  land 
grantor,  and  payment  of  certain  without  the  agreement  to  support, 
debts);  Benson  v.  Benson,  70  Md.  So  also  in  Albee  v.  Webster,  16  N. 
253  (undertaking  to  pay  an  annuity  H.  362;  Jolly  v.  Kyle,  27  Or.  95,  39 
to  the  grantor, if  required,  and  to  pay  Pac.  999;  Torrey  Cedar  Co.  v.  Eul, 
debts  of  the  grantor  less  than  half  95  Wis.  615,  70  N.  W.  923.  It  has 
the  value  of  the  property).  So  in  some  jurisdictions  been  held  that 
though  some  small  present  payment  where  the  grantee  has  in  good  faith 
of  money  was  made.  Egery  v.  furnished  support,  he  may  be  reim- 
Johnson,  supra;  Sidensparker  v.  bursed  for  the  same  when"  the  con- 
Sidensparker,  supra ;  Moore  f> .  Wood ,  veyance  is  set  aside  (or  be  held  liable 
100  HI.  451;  Rynearson  v.  Turner,    merely  for  the  value  of  the  land  be- 
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The  exclusion  of  such  a  consideration  should  not  rest  upon 
the  ground  that  it  may  not  be  valuable,  but  rather  on  the 
ground  that,  being  in  effect  of  the  nature  of  a  trust  or  reser- 
vation to  the  exclusion  of  creditors  or  of  a  trust  or  a  reserva- 
tion in  favor  of  some  one  apparently  having  no  estate  in  the 
property,  and  seldom  appearing  of  record,  the  consideration 
lacks  good  faith.1    This  is  shown  directly  by  some  of  the 

yond  that  of  the  support  furnished),    not  valid  if  they  amount  to  a  reser- 
and  that  if  the  agreement  for  sup-    vation  to  the  grantor  of  an  interest 
port  has  been  performed  through-    in  the  property  itself.     Merchants' 
out  the  life  of  the  grantor,  the  con-    &  Mechanics'  Bank  v.  Lovejoy,  84 
veyance  cannot  afterward   be  set    Wis.  601,  55  N.  W.  108.] 
aside.    Harris  v.  Brink,  100  la.  366,         It  is  held  in  Tibbals  v.  Jacobs,  31 
69  N.  W.  684;  Walker  v.  Cady,  106    Conn.  428,  that  an  absolute  convey- 
Mich.  121,  63  N.  W.   1005;    Hen-    ance  (by  quitclaim)  is  not  in  fraud 
dricks  v.  Dillon,  62  Vt.  430,  18  Atl.    of    creditors,  where    the    grantee, 
814;  Kelsey  v.  Kelley,  63  Vt.  41,    though  by  secret  agreement,  is  in 
22  Atl.  597;  Hisle's  Admr.  v.  Ru-    good  faith  to  furnish  money  to  pay 
dasil,   89  Va.  519,   16  S.  £.  673.    the  grantor's  debts,  the  grantor  to 
Contra,  Lawson  v.  Funk,  108  111.    remain  in  possession  and  have  the 
502;  Maasey  v.  McCoy,  79  Mo.  App.    use  of  the  land  for  his  support,  the 
169  (but  see  Jones  v.  Geery,  supra) ;    grantee  to  make  up  any  deficiency 
Kain  v.  Larkin,  4  App.  Div.  209,    required.    But  this  case  appears  to 
74  State  Rep.  189,  38  N.  Y.  Supp.    conflict,  in  its  principle,  with  Lukins. 
546.    A  town  may  take  a  convey-    v.  Aird,  6  Wall.  78. 
ance  as  security  for  the  support  of         The  retaining  possession  of  land- 
one    likely    to     become    a    town    after  sale,  it  should  be  remembered, 
charge.   Town  of  Lyndon  v.  Belden,    apart  from  questions  touching  se- 
14  Vt.  423.    A  debtor  may  make    cret  agreements  or  trusts  for  sup- 
over  to  his  son  the  right  to  raise  a    port  or  the  like,  rests  upon  a  differ- 
crop  on  his  land,  in  consideration    ent  footing  from  retaining  posses- 
of  support,  as  one  is  under  no  ot>    sion  of  chattels  sold.    See  chapter 
ligation  to  make  a  crop  for  the  bene-    13,   §  5. 

fit  of  his  creditors.  Glasgow  v.  *  See  Cansler  v.  Cobb,  77  N.  Car- 
Turner,  91  Tenn.  163,  18  S.  W.  261.  30;  Gordon  v.  Reynolds,  114  111. 
On  conveyances  in  consideration  of  118,  28  N.  E.  455;  Moore  v.  Wood, 
support  as  illegal  trusts  or  reserva-  100  111.  451;  Annis  v.  Bonar,  86  111. 
tions  see  pp.  256-258.  See  also  on  128;  Rice  v.  Cunningham,  116  Mass. 
such  transactions  as  affecting  sub-  466;  Woodall  v.  Kelly,  85  Ala.  368, 
sequent  creditors,  Mills  v.  Mills,  3  5  So.  164;  SandJin  v.  Robbing,  62 
Head  (Tenn.)  705;  Rutland  &  Ala.  477;  Lukins  v.  Aird,  6  Wall.  78. 
Burlington  R.  R.  v.  Powers,  25  Vt.  In  Annis  v.  Bonar  the  court  says: 
15;  Buchanan  v.  Clark,  28  Vt.  799.  '  It  is  [a  doctrine  bearing  its  own 
These  conveyances  are  in  any  case    condemnation]  that  a  debtor  may 
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cases,1  and  indirectly  by  others.*  The  real  question  then  is, 
whether  the  nature  of  the  proposed  consideration  should  fix 
upon  the  grantee  the  duty  of  inquiry  concerning  the  effect  of 
the  transaction.3 

These  cases  of  conveyances  on  consideration  of  support  of 
the  grantor  are  at  all  events  distinguishable  from  cases  in 
which  there  has  been  a  valid  agreement  for  the  payment  of 
services.  In  a  case  of  that  sort  payment  for  the  services 
rendered  must  be  made;  and  these  of  course  having  been 
bargained  for  will  constitute  a  valuable  consideration  for 
property  conveyed  in  payment.  Thus,  where  a  father  prom- 
transfer  all  his  property  to  another,     is  not  one  of  secret  trust  in  favor  of 


and  thereby  defeat  his  creditors 
.  .  .  and  yet  enjoy  the  use  of  the 
property.  The  size  of  the  family, 
the  value  of  the  property  disposed 
of,  and  the  amount  and  character 
of  the  debts  are  obviously  immate- 
rial, since  the  proposition  admits 
of  no  limitations  in  these  respects. 
If  the  debtor  may  take  a  covenant 
for  support  and  maintenance,  he 
may  prescribe  even  to  the  minutest 
detail  the  kind  and  quality.  And 
thus  property  of  immense  value 
might  be  transferred  so  as  to  secure 
a  life  support  corresponding  in  ex- 
pense. .  .  .  The  law  allows  no  man, 
beyond  the  specific  exemptions  of 
the  statute,  by  any  form  of  con- 
tract or  mode  of  disposing  of  prop- 
erty, whatever  it  may  be,  to  secure 
the  use  of  his  property  to  himself 
to  the  exclusion  of  his  creditors.' 
So  in  Lukins  v.  Aird,  supra,  a  differ- 
ent sort  of  case,  but  involving  the 
same  question  of  consideration,  the 
court  says  that  the  consideration 
may  be  considered  valuable,  '  but 
it  lacks  the  element  of  good  faith.' 
See  chapter  19. 

In  Scott  v.  Davis,  117  Ind.  232, 
20  N.  E.  139,  it  is  said  that  the  case 


the  grantor. 

Further  see  Ryan  v.  Mullinix,  45 
Iowa,  631;  Farlin  v.  Sook,  30  Kans. 
401,  1  Pac.  123,  that  the  creditors 
may  appropriate  the  value  of  the 
land  in  excess  of  the  value  of  the 
consideration  actually  paid  and 
discharged. 

If  howeverenough  was  left  of  the 
grantor's  property  to  pay  his  debts, 
it  is  probable  that  the  conveyance 
might  be  sustained.  The  cases 
speak  of  conveyances  by  insolvents, 
or  of  the  debtor's  entire  estate  which 
comes  to  the  same  thing.  Rollins 
v.  Mooere,  25  Maine,  192;  Webster 
v.  Whithey,  ib.  326;  Egery  v.  John- 
son, 70  Maine,  258;  Graves  v. 
Blondeil,  ib.   190. 

1  See  Rice  v.  Cunningham,  supra; 
Strong  v.  Lawrence,  58  Iowa,  55,  12 
N.  W.  74,  citing  Sidensparker  v. 
Sidensparker,  52  Maine,  481;  Ma- 
comber  v.  Peck,  39  Iowa,  351; 
Graham  v.  Rooney,  42  Iowa,  567, 
that  where  there  is  a  secret  trust  of 
the  kind  the  conveyance  is  invalid 
against  creditors.  See  also  Slater  v. 
Dudley,  18  Pick.  373. 

2  Gordon  v.  Reynolds,  supra. 

»  Cansler  v.  Cobb,  77  N.  Car.  30. 
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ises  his  daughter  over  age,  or  one  under  age  upon  whom  he 
is  dependent,  that  she  shall  be  compensated  for  services  in 
his  family  to  be  rendered  by  her,  he  may,  after  the  services 
have  been  performed,  convey  to  her  land  in  payment;  and 
the  conveyance  will  be  good  against  his  creditors.1  In  cases 
of  that  kind,  where  the  services  of  another  have  been  bar- 
gained for  in  good  faith,  for  work  to  be  done,  it  can  make  no 
difference  that  the  employer  was  embarrassed  at  the  time; 
payment  must  be  made. 

§  6.  Pre-existing  Demands. 
The  courts  of  New  York  and  of  some  other  states  hold 
that,  to  constitute  a  valuable  consideration  in  the  matter  of 
the  transfer  of  property  other  than  negotiable  paper  from  a 
fraudulent  grantee  to  an  innocent  third  party,  the  con- 
sideration must  be  a  present  one,  specifically  created;  a  pre- 
existing debt  or  obligation  alone  2  is  insufficient  to  make  him 
who  takes  the  property  in  discharge  of  the  debt  or  obliga- 
tion a  purchaser  for  value.  One  who,  for  such  past  debt, 
takes  property  from  another  whose  title  is  tainted  with  fraud 
(or  whose  act  is  a  fraud)  upon  another  cannot,  on  the  footing 
of  purchase  for  value,  hold  the  property  against  the  person 
upon  whom  the  fraud  was  practised.8    But  that  is  contrary 

1  Collier  v.  French,  64  Iowa,  577,     tion,  though  the  debtor  was  insol- 


21  N.  W.  90;  Howard  v.  Rynearson, 
60  Mich.  307,  15  N.  W.  486. 

Ordinarily  the  performance  of 
services  by  a  child  for  his  parents, 
all  living  together,  would  not  raise 
an  implied  promise  to  a  pay  for  the 
same.  Howard  v.  Rynearson,  supra. 
[See  also  §  7,  infra.] 

3  If  there  be  with  it  a  valuable 
consideration,  the  transfer  will 
stand.  Rankin  v.  Van  Biver,  78  Ala. 
562.  Such  valuable  consideration 
paid  to  the  debtor  will  not  be 
treated  as  a  benefit  or  trust  in  his 
favor,  so  as  to  avoid  the  transac- 


vent.     lb. 

8  Barnard  v.  Campbell,  58  N.  Y. 
73;  Moore  v.  Ryder,  65  N.  Y.  438; 
Stevens  v.  Brennan,  79  N.  Y.  254; 
Proskauer  v.  People's  Bank,  77  Ala. 
257;  Curme  v.  Rauh,  100  Ind.  247; 
De  Witt  v.  Van  Sickle,  29  N.  J.  Eq. 
209;  Thompson  v.  Furr,  57  Miss. 
478;  Surget  v.  Boyd,  ib.  485.  The 
two  Mississippi  cases  are  cases  of 
security  taken  for  the  prior  debt. 
[Dolan'  v.  Van  Demark,  35  Kan. 
304,  10  Pac.  848;  Fleming  v.  Graf- 
ton, 54  Miss.  79;  Oneal  v.  Smith,  10 
Lea  (Tenn.)  340.} 
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to  the  doctrine  which  obtains  in  England,  and  more  generally 
in  this  country.1 

The  courts  of  England  and  more  generally  of  this  country 
use  '  valuable  consideration/  it  is  believed,  in  its  broadest 
sense,  where  that  has  not  been  restricted  by  force  of  statute, 
making  no  exception  in  its  application  to  questions  arising 
under  the  statute  of  Elizabeth;  he  who  as  an  owner,  and  not 
merely  as  agent  or  trustee,  takes  property  in  payment  of  a 
pre-existing  demand,  whether  in  absolute  or  conditional  pay- 
ment, or  who  in  the  same  way  takes  property  as  security* 
for  the  payment  of  such  a  debt,  takes  for  valuable  considera- 
tion as  well  under  the  statute  as  in  other  cases.  This  too  is 
true  without  regard  to  the  law  of  preference.  Thus:  A  con* 
veys  property  to  B  in  fraud  of  his  creditors,  B  participating 
or  taking  as  a  volunteer;  B  now  conveys  the  same  property 
to  his  own  creditor  C,  without  notice  of  the  fraud,  in  payment 
of  or  as  security  for  the  debt  due  C.  C  is  a  purchaser  for  val- 
uable consideration  in  the  fullest  sense  in  a  contest  with  the 
creditors  of  A.  If  C  took  the  property  in  discharge  of  the 
debt,  it  would  be  his  entirely;  if  he  took  it  as  security  or, 
what  is  the  same  thing  practically,  as  conditional  payment, 
he  would  hold  it  for  value  to  the  extent  of  his  demand,  though 
no  further.  Another  example:  A  mortgagee  may  by  this  rule 
take  a  release  of  the  equity  of  redemption,  for  value,  without 
any  new  consideration,  on  discharging  the  mortgage  debt, 


1  Taylor  v.  Blakelock,  32  Ch.  D. 
560,  C.  A.  Merchants'  Insurance  Co. 
v.  Abbott,  131  Mass.  397,400;  Morse 
v.  Aldrich,  130  Mass.  578;  Railroad 
Co.  v.  National  Bank,  102  U.  S. 
14,  58,  59;  First  National  Bank  v. 
McAllister,  46  Mich.  397,  9  N.  W. 
446;  Dyer  v.  Rosenthal,  45  Mich. 
588,  8  N.  W.  560;  Beurmann  v. 
Van  Buren,  44  Mich.  496,  7  N.  W. 
67;  Knox  v.  McFarren,  4  Colo. 
586;  Turner*.  Killian,  12  Neb.  580, 


12  N.  W.  101;  Gamble  v.  Harris,  5 
Del.  Ch.  512. 

See  Louthain  v.  Miller,  85  Ind. 
161;  Meyer  v.  Evans,  66  Iowa,  179, 
23  N.  W.  386;  Smith  v.  Riggs,  56 
Iowa,  488,  9  N.  W.  385;  Butter- 
field  v.  Okie,  36  N.  J.  Eq.  482. 

2  In  re  Barker,  44  L.  J.  Ch.  487, 
Jessel,  M.  R.;  Blanchard  v.  Stevens, 
3  Cush.  162,  168;  infra,  p.  555, 
note. 
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where  the  sum  due  is  substantially  equal  to  the  whole  value 
of  the  property  mortgaged.1 

As  a  question  of  principle  the  rule  that  C  is  a  holder  for 
valuable  consideration  under  the  statute  in  all  such  cases  ap- 

«  

pears  to  be  the  preferable  one.  Where  C  takes  property  in 
discharge  of  his  debt,  he  takes  for  his  debt  something  which 
he  was  not  bound  to  take,  and  foregoes  his  right  to  insist 
upon  payment  according  to  the  undertaking;  and  where  he 
takes  the  property  in  conditional  payment  or  as  security,  he 
is  either  induced  to  forbear  to  press  the  debtor  or  (what  is  put 
as  an  equivalent)  is  presumably  lulled  into  a  feeling  of  safety 
and  so  induced  to  forego  taking  measures  for  his  protection 
which  otherwise  he  might  and  probably  would  have  taken.2 


1  Williams  v.  Robbins,  15  Gray, 
590.  If  the  estate  was  actually 
worth  much  more  than  the  sum  due, 
the  release,  if  bona  fide,  would  be 
voluntary  only  as  to  the  excess. 
Rice  v.  Morner,  64  Wis.  599,  25  N. 
W.  669;  Hughes  v.  Shull,  33  Kans. 
127,  5  Pac.  414;  Strong  t;.  Law- 
rence, 58  Iowa,  55,  12  N.  W.  74; 
Stamy  v.  Laning,  ib.  662,  12  N.  W. 
628;  Phelps  v.  Curts,  80  111.  109. 
But  if  the  release  were  fraudulent, 
it  would,  by  the  better  rule,  be  en- 
tirely void.  See  chapter  16.  See 
also  Hartman  v.  Allen,  9  Lea,  657; 
Bennett  v.  Union  Bank,  5  Humph. 
617;  Wallach  v.  Wylie,  28  Kans.  38. 
So  too  of  course  where  the  consider- 
ation of  the  discredited  instrument 
was  in  point  of  fact  nominal  or  triv- 
ial.   Stevens  v.  Dillman,  86  111.  233. 

Of  course  where  a  creditor  under- 
takes to  pay  the  pre-existing  obli- 
gation of  his  debtor  to  a  third  per- 
son, such  creditor  receiving  there- 
for a  security  running  to  his  debtor, 
he  is,  under  any  rule,  a  purchaser  of 
the  security  for  valuable  considera- 
tion. Smith  v.  Spencer,  73  Ala.  299. 


2  In  a  recent  case  the  matter  has 
been  very  clearly  put  by  Jessel,  M. 
R.  In  re  Barker,  44  L.  J.  Ch.  487. 
The  learned  judge  there  says  '  In 
the  case  of  further  security  [after 
the  original  transaction]  the  lender 
gives  time  and  forbearance,  or  he 
gives  some  other  advantage  to  the 
person  giving  the  further  security; 
and  that  is  valuable  consideration. 
But  if,  without  that,  after  a  volun- 
tary instrument  [as  security]  has 
been  executed,  its  contents  are  com- 
municated to  the  person  taking  the 
benefit  of  it,  and,  acting  upon  the 
faith  of  it,  he  does  substantially 
alter  his  position,  that  is,  he  does 
communicate  to  the  donor  his  ac- 
ceptance of  the  further  security,  and 
by  so  doing  he  gives  value  to  the 
donor,  being  the  value  which  the 
donor  expected  him  to  give  [for- 
bearance or  indulgence],  he  has  in 
fact  accepted  the  voluntary  instru- 
ment as  a  consideration  for  the  ac- 
tion he  takes  upon  the  faith  of  it.1 

Upon  the  other  view  that  the 
creditor  is  lulled  into  security  see 
Blanchard  v.  Stevens,  3  Cush.  162, 
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In  this  latter  way  of  putting  the  consideration  it  appears  to 
be  assumed  that  there  is  no  agreement,  express  or  implied, 
for  extending  the  time  of  payment  of  the  debt  to  secure  which 
the  property  is  transferred;  if  there  were  such  an  agreement, 
there  would  be  a  valuable  consideration  by  all  the  authorities.* 
If,  where  the  New  York  doctrine  prevails,  a  creditor  pay 
over  to  his  debtor  cash,  or  turn  over  property,  in  addition  to 
discharging  the  pre-existing  debt,  for  property  bought  from 
the  debtor,  the  rules  governing  the  transaction  will  be  those 
touching  purchases  upon  a  new  consideration.  The  dis- 
charge however  of  the  old  debt  will,  it  seems,  be  a  circum- 
stance to  be  considered  in  connection  with  any  other  evidence 
received,  in  ascertaining  the  character  of  the  transaction.  So 
it  has  lately  been  laid  down  in  a  series  of  cases  in  Alabama, 
where  the  New  York  doctrine  in  regard  to  pre-existing  debt 
prevails;3  transactions  being  referred  to  in  which  the  debtor 


168,  where  the  court  says:  '  But 
may  you  not  show  a  legal  consider- 
ation by  showing  forbearance  to 
act  as  by  showing  an  act  done?  A 
damage  to  the  promisee  is  all  that 
is  necessary  to  show  a  good  [valu- 
able] consideration  for  a  promise; 
and  ought  not  the  same  rule  to  ap- 
ply in  protection  of  a  note  trans- 
ferred to  him?  If  the  party  had  not 
received  the  note  as  collateral  secu- 
rity, he  might  have  pursued  other 
remedies  to  enforce  the  security  or 
payment  of  his  debt.  He  might 
have  obtained  other  securities,  or 
perhaps  payment  in  money.  It  is  a 
fallacy  to  say  that  if  the  plaintiffs 
are  defeated  in  their  attempt  to  en- 
force the  payment  of  these  notes, 
.  .  .  nevertheless  they  are  in  as 
good  a  situation  as  they  would 
have  been  in  if  the  notes  had  not 
been  transferred  to  them/  But 
this  is  probably  going  to  the  verge 


of  the  law,  and  is  in  part  put 
upon  the  ground  of  convenience 
and  safety  in  dealing  with  negotia- 
ble paper. 

1For  those  of  New  York  see 
Pratt  v.  Conan,  37  N.  Y.  440;  Moore 
v.  Ryder,  65  N.  Y.  438,  442;  Burns 
v.  Rowland,  40  Barb.  369.  See  also 
Oates  v.  First  National  Bank,  100 
U.  S.  239.  Any  detriment  sus- 
tained by  the  creditor  other  than 
that  necessarily  involved  in  taking 
property  in  payment  or  as  security 
would  everywhere  make  a  valuable 
consideration.  For  various  exam- 
ples of  the  kind  under  the  strict  rule 
of  New  York  see  Bigelow's  Bills  and 
Notes,  498,  499. 

2  Carter  v.  Coleman,  82  Ala.  177, 
182,  2  So.  354,  Clopton,  J.  citing 
Levy  t>.  Williams,  79  Ala.  171.  To 
the  same  effect,  Owens  v.  Hobbie, 
82  Ala.  467,  3  So.  145;  Moog  v. 
Farley,  79  Ala.  246. 
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intends  to  use  the  funds,  received  in  payment  or  exchange 
from  the  buying  creditor,  in  fraud  of  his  other  creditors,  of 
which  fact  the  buyer  has  notice.1 

What  has  been  heretofore  said  has  reference  only  to  transfers 
from  a  fraudulent  grantee  to  a  third  party.  A  pre-existing  de- 
mand is  a  good  consideration,  as  against  other  creditors  of  the 
grantor;  provided  no  law  against  preferences  stands  in  the  way.3 
Nor  does  it  make  any  difference  that  the  transfer  may  not  pro- 
ceed directly  from  the  debtor  to  his  creditor.  In  a  New  York 
case  s  it  appeared  that  W  conveyed  land  to  M  in  fraud  of  Ws 
creditors,  M  participating.  At  W's  request  M  now  mortgages  the 
land  to  a  creditor  of  W,  without  notice,  but  upon  no  present 
consideration.  The  mortgagee's  title  was  held  good,  as  a 
valid  preference,  against  other  creditors  of  W.  The  distinc- 
tion was  laid  down  that  where  a  transfer  is  made  to  a  stranger, 
he  must  have  an  equity  superior  to  that  of  his  vendor,  in  a 
contest  with  creditors,  and  that  requires  that  he  should  have 
parted  with  (new)  value  and  have  taken  without  notice;  where 
however  the  transfer  is  to  a  creditor,  there  need  be  no  new 
consideration,  as  the  transaction  amounts  only  to  a  preference.4 


1  The  buyer  must  not  put  it  '  in 
the  power  of  the  debtor  to  effec- 
tually screen  a  part  of  the  proceeds 
.  .  .  having  knowledge  of  facts 
sufficient  to  create  a  reasonable  be- 
lief that  such  is  his  intention.  No 
part  of  the  purpose  must  be  ease  or 
favor  to  the  debtor.'  Clop  ton,  J. 
in  Levy  v.  Williams,  supra,  at  p. 
179. 

2  Murphy  v.  Briggs,  89  N.  Y.  446; 
Hodges  v.  Coleman,  76  Ala.  103. 
[See  pp.  73-75,  593,  cc.  23,  24. 
McNaney  v.  Hall,  86  Hun  415, 
33  N.  Y.  Supp.  518,  aff.  159  N.  Y. 
544.  As  to  various  claims  which 
do  or  do  not  constitute  pre-existing 
demands  see  sec.  7,  infra.] 

8  Murphy  v.  Briggs,  supra. 


4  lb*;  Seymour  v.  Wilson,  19  N. 
Y.  417,  421.  The  court  in  Murphy 
v.  Briggs  further  said:  'The  rights 
of  the  mortgagees  as  creditors  to 
have  their  debts  preferred  by  mort- 
gages on  the  property  of  the  debtor 
are  equally  equitable  with  the 
claims  of  creditors,  and  no  valid 
ground  is  apparent  why  they 
should  be  placed  behind  other  cred- 
itors, when  liens  of  the  latter  are  of 
later  date.  A  bona  fide  purchaser  or 
mortgagee  from  a  fraudulent  gran- 
tee, without  notice  of  the  fraud,  is 
entitled  to  a  preference  over  a  sub- 
sequent purchaser.  The  mortgagee 
is  a  purchaser  to  the  extent  of  his 
interest.  Ledyard  v.  Butler,  9 
Paige,  132. 
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But  of  course  if  the  preference  is  invalid  as  such,  the  creditor 
cannot  hold  the  property,  because  he  is  not  a  purchaser  for 
value. 

It  should  however  be  observed  of  the  New  York  rule  that  a 
creditor  may  also  be  a  purchaser  for  value,  not  indeed  by  tak- 
ing property  to  secure  what  is  due  to  him,  and  probably  not 
by  taking  it  in  payment  of  the  same,  for  in  either  case  that 
would  only  be  a  preference.  But  the  fact  that  a  man  is  a  credi- 
tor will  not  prevent  him  from  buying  property  of  his  debtor 
as  a  non-creditor  might  do.1  That  is,  a  creditor  may  buy  prop- 
erty from  his  debtor,  and  if  he  purchase  as  from  a  stranger, 
for  valuable  consideration  and  in  good  faith,  he  will  be  allowed 
to  hold  it,  regardless  of  the  laws  touching  preference. 

The  pre-existing  debt  or  demand  may  be  any  lawful  claim; a 
it  may  be  a  cause  of  action  for  tort.  There  is  a  good  illus- 
tration (though  not  arising  under  the  statute  of  Elizabeth) 
in  a  recent  case.2  That  was  a  suit  to  compel  the  defendant 
to  transfer  to  the  plaintiff  certain  stock,  which  a  co-trustee  of 
the  defendant  had  made  over  to  him.  The  plaintiff,  defend- 
ant, and  a  man  named  Carter  were  trustees  of  two  different 
funds,  which  may  be  designated  as  the  X  fund  and  the  Y 
fund.    Carter  misappropriates  part  of  the  X  fund,  and  then 

1  Redhead  v.  Pratt,  72  Iowa,  99,  ever  was  in  reality  a  case  of  pref- 
33   N.   W.  382.     See  Williams  v.    ere  nee. 

Robbins,  15  Gray,  590,  which  how-         3  Taylor  v.  Blakelock,  32  Ch.  D. 

560,  C.  A. 

a  A  conveyance  may  be  made  to  secure  one  who  is  surety  for  the  grantor 
(Buffum  v.  Green,  5  N.  H.  71),  or  to  secure  the  grantee  against  breach  of  a 
contract  previously  made.  Stanley  v.  Nat.  Union  Bank,  115  N.  Y.  122, 
22  N.  E.  29.  Or  in  pursuance  of  an  agreement  to  convey  in  return  for 
services  rendered.  Sullivan  v.  Ball,  55  S.  C.  343,  33  S.  E.  486.  The  con- 
sideration may  be  the  rescission  of  a  contract  under  which  the  debtor 
holds  the  land.  Gustin  Co.  v.  Arn,  107  Mich.  231,  65  N.  W.  112.  In 
this  case,  the  land  was  immediately  conveyed  to  the  wife  of  the  debtor, 
on  the  assumption  by  her  of  a  similar  contract  (to  support  the  grantor). 
In  Aultman  v.  Booth,  95  Mo.  383,  8  S.  W.  742,  a  similar  case,  the  debtor 
had  covenanted  not  only  to  support  the  original  owner  of  the  land,  but  to 
reconvey  on  demand. 
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applies  part  of  the  Y  fund  to  the  purchase  of  the  stock  in 
question,  which  he  transfers  into  the  name  of  himself  (which 
is  not  material)  and  the  defendant;  the  defendant  and  the 
plaintiff  being  unaware  of  the  fraud.  Nor  had  the  benefi- 
ciaries of  the  X  fund  any  notice  that  the  stock  was  purchased 
with  part  of  the  Y  fund.  It  was  held  that  the  plaintiff  ought 
not  to  prevail,  on  the  ground  that  by  accepting  the  transfer 
of  the  stock  the  defendant  put  an  end  to  the  right  of  action 
which  he  had  against  Garter  to  compel  him  to  put  back  the 
fund;  the  act  being  a  wrong  to  the  defendant.1 

The  New  York  authorities  agree  that  a  creditor  who  takes 
a  negotiable  instrument  in  payment  of  a  pre-existing  debt  or 
demand  is  a  purchaser  for  value.2  On  the  other  hand  they 
deny  that  the  mere  taking  by  a  creditor  of  such  an  instrument 
by  way  of  security  or  of  conditional  payment,  where  he  does 
not  forego  any  rights  against  the  debtor,  that  is,  where  there 
is  no  other  present  '  consideration  '  than  what  may  be  implied 
by  the  mere  taking  of  the  paper  and  the  duties  consequent, 
can  make  the  creditor  a  holder  for  value.8    The  English  and, 

1  Cotton,   L.   J.:   'At  the  time  stock  was  transferred  he  had.    In 

when  this  transfer  was  made  .  .  .  my  opinion,  independently  of  any 

he  [the  defendant]  had  a  right  to  question  of  pressure,  that  was  val- 

sue  his  co-trustee  for  the  purpose  of  uable  consideration. '    This  has  been 

getting  that  money  which  had  got  true   at   least   since   the   time   of 

into  his  hands  or  into  the  hands  of  Twyne's  Case,  3  Coke,  80,  the  diffi- 

his  firm;  either  way  Carter  would  culty  with  which  was,  not  that  the 

have  been  liable.    When  he  took  the  precedent  debt  did  not  furnish  a 

transfer  of  this  stock  into  the  name  valuable  consideration,  but  that  the 

of  himself  and  of  Carter,  he,  by  ac-  consideration   was   not   bona  fide, 

cepting  the  transfer,  lost  and  put  And  Bowen,  L.  J.  says  in  Taylor  v. 

an  end  to  the  right  of  action  which  Blakelock,  supra,  that  before  the 

he  had  as  against  Carter  in  order  to  reign  of  Elizabeth  as  well  as  since  a 

make  him  bring  back  this  fund,  pre-existing  debt  was  a  valuable 

.  .  .  Therefore  he  gave  up,  by  ac-  consideration, 
cepting  stock,  a  valuable  right.    He  '  Seymour  v.  Wilson,  19  N.  Y. 

gave  valuable  consideration  just  as  417;  Weaver  v.  Barden,  49  N.  Y. 

much  as  if  he  had  actually  parted  286,    294;    Bank    of   Sandusky   v. 

with  money;  for  he  gave  up,  lost,  Scoville,  24  Wend.  115. 
parted  with  the  right  to  sue  Carter,  s  Comstock  v.  Hier,  73  N.  Y.  269. 

which  up  to  the  time  when  this  This  is  not  true  of  accommodation 
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more  generally,  the  American  authorities  hold  the  contrary.1 
This  might  stand  upon  the  special  ground  alone  that  the 
subject  of  transfer  is  a  negotiable  instrument; '  but  it  is  be- 
lieved that  it  may  stand  on  broader  ground  also,  ground 
sufficient  for  property  in  general. 

The  negotiable  paper  should  however  be  so  transferred  to 
the  creditor  as  to  make  him  a  holder  in  his  own  light  against 
any  rights  of  the  debtor;  it  would  not  make  the  creditor  a 
purchaser  for  value  to  transfer  the  paper  to  him  as  an  agent 
or  a  trustee  of  the  debtor.9  As  we  have  seen,  the  transferee 
is  no  purchaser  in  such  a  case,  although  he  may  be  bound  by 
contract.  It  is  sometimes  said  that  the  paper  should  be  so 
transferred  to  the  creditor  as  to  impose  upon  him  the  duty 
of  attending  to  demand  and  notice  of  dishonor;  but  that 
would  not  of  itself  make  him  a  purchaser,  for  such  duty  an 
agent  for  collection  would  ordinarily  assume.4 

It  is  to  be  remembered  that  the  mere  fact  that  one  to  whom 


paper,  as  such,  so  taken.  Grocers' 
Bank  t>.  Penfield,  69  N.  Y.  502; 
Maitland  v.  Citizens'  Bank,  40  Md. 
540. 

1  Currie  v.  Misa,  L.  R.  10  Ex.  153, 
Ex.  Ch.;  s.  c.  1  App.  Cas.  554; 
Poirier  v.  Morris,  2  El.  <fc  B.  89; 
Percival  t;.  Frampton,  2  Cromp. 
M.  <fc  R.  180,  Parke,  B.;  Stevens 
v.  Blanchard,  3  Cush.  162,  169; 
Culver  v.  Benedict,  13  Gray,  7;  Le 
Breton  v.  Peirce,  2  Allen,  8,  14; 
Fisher  v.  Fisher,  98  Mass.  303;  Bank 
of  Republic  v.  Carrington,  5  R.  I. 
515;  Reddick  v.  Jones,  6  I  red.  107; 
Gibson  v.  Connor,  3  Kelly,  47;  Bige- 
low's  Bills  and  Notes,  498,  503. 

3  Blanchard  v.  Stevens,  3  Cush. 
162,  169.  The  rule  is  partly  based 
upon  grounds  peculiar  to  the  law  of 
negotiable  instruments.  '  The  con- 
venience and  safety  of  those  dealing 
in   negotiable   paper   seem   to   re- 


quire and  justify  the  rule,  that  when 
a  person  takes  a  negotiable  note  not 
overdue,  or  apparently  dishonored, 
and  without  notice,  actual  or  con- 
structive, of  the  want  of  considera- 
tion, or  other  defence  thereto, 
whether  in  payment  for  a  precedent 
debt,  or  as  a  collateral  security  for 
a  debt,  the  holder  should  have 
the  legal  right  to  enforce  the  same 
against  the  parties  thereto,  notwith- 
standing such  defence  might  have 
been  effectual  as  between  the  orig- 
inal parties.'    lb.,  Dewey,  J. 

8  Austin  v.  Curtis,  31  Vt.  64;  Hoff- 
man v.  Miller,  1  Am.  L.  Reg.  676, 
681.  See  Oates  v.  First  National 
Bank,  100  U.  S.  239,  248;  Bigelow's 
Bills  and  Notes,  500,  504. 

4  Allen  v.  Suydam,  20  Wend.  321, 
Court  of  Errors;  Jenkins  v.  Bacon, 
111  Mass.  373,  377;  Bigelow's  Bills 
and  Notes,  284. 
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title  itself  has  been  made  undertakes  burdens  in  regard  to  the 
subject  of  transfer  does  not  make  him  a  purchaser  for  value.1 
It  would  then  in  principle  make  no  difference  that  there  was 
no  party  to  the  paper  to  be  notified  of  dishonor.  The  very 
act  of  taking  the  security  has  a  natural  tendency  to  lull  the 
creditor  into  a  feeling  of  safety,  and  so  to  induce  him  to 
forego  taking  steps  for  his  protection  which  otherwise  he 
might  and  would  have  been  apt  to  take.  That  is  treated  as 
value;  *  but  it  is  no  doubt  pushing  the  doctrine  of  valuable 
consideration  to  its  extreme.  As  we  have  seen,  the  case  may 
perhaps  rest  upon  the  need  of  protecting  the  circulation  of 
negotiable  paper,8  and  hence  not  furnish  a  general  doctrine 
of  law.  Indeed  there  might  be  ground  for  contending  that 
the  rule  applies  only  to  questions  of  the  right  of  the  holder 
against  the  maker  or  acceptor  of  the  note  or  bill,  and  not  to 
questions  of  the  rights  of  creditors  under  the  statute  of  Eliz- 
abeth: but  it  is  believed  that  no  such  distinction  would  be 
taken  by  the  courts  now  referred  to.4 

5  7.  Past  Consideration:   Matter  Ex  Post  Facto. 

The  general  doctrine  of  contracts  that  a  promise  based  upon 
a  past  consideration,  that  is,  a  subsequent  promise  to  pay  for 
a  '  voluntary  courtesy  '  or  for  past  services  or  things  which  the 
promisor  was  not  bound  to  pay  for,  is  not  valuable,  —  that 
doctrine  in  essence  applies  to  conveyances  otherwise  within 
the  statutes  of  Elizabeth,  as  well  as  to  other  cases.  In  other 
words  a  case  within  the  statute  is  not  taken  out  of  it  by  virtue 

*  Supra,  p.  534.  C  will  be  entitled  to  recover  against 

*Blanchard  t>.  Stevens,  3  dish.  A;  purchase  for  value  without  no- 

162.  tice  has  cut  off  A's  equity.     2.  A 

8  lb.  supra,  p.  556,  note.  makes  his  negotiable  note,  in  fraud 

4  The  two  caseamay  be  put  thus:  of  creditors,  to  B,  who  transfers  it 

1.  A  is  induced  by  false  represents-  to  C,  as  in  the  first  case.    It  seems 

tions  to  execute  his  negotiable  note  that   C's    claim    will    prevail    not 

to  B,  who  delivers  it,  without  notice,  only    against   A   but    against    A's 

to  his  creditor  G,  as  security  for  debt,  creditors. 
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of  a  transfer  based  upon  past  consideration  which  in  itself 
created  no  legal  demand.  * 

a  It  may  be  questioned  whether  most  of  the  courts  lay  down  this  rule 
in  all  its  strictness.  It  is  certain  that  claims  have  been  allowed  as  con- 
sideration for  a  conveyance  which  the  grantee  could  not  have  enforced 
against  the  grantor  either  in  law  or  equity,  or  against  which,  at  least, 
the  grantor  could  have  maintained  an  effective  defence.  Whether  a 
defendant  may,  as  against  creditors,  forego  the  defence  of  the  Statutes 
of  Fraud  or  Limitations  has  been  discussed  supra,  pp.  42,  142-144.  By 
the  same  principles  it  may  be  determined  whether  claims  to  which  such  a 
defence  might  be  interposed  constitute  a  valuable  consideration.  For  the 
Statute  of  Frauds  see  p.  144,  notes,  also  Sedgwick  v.  Tucker,  90  Ind.  271; 
Harrison  v.  Carroll,  11  Leigh  (Va.),  476.  Claims  barred  by  the  Statute  of 
Limitations  are  a  sufficient  consideration.  French  v.  Motley,  63  Me.  326; 
Gentry  v.  Field,  143  Mo.  339,  45  S.  W.  286;  Davis  v.  Howard,  73  Hun  347; 
Del  Valle  v.  Hyland,  76  Hun 493;  Shearon  v.  Henderson, 38  Tex. 245;  Meyer 
Co.  v.  Rather,  30  S.  W.  812  (Texas).  So  held  in  the  case  of  an  executor  in 
Woods  v.  Irwin,  141  Pa.  St.  278,  21  Atl.  603,  but  doubted  in  Haskell  v. 
Manson,  200  Maes.  £99.  Even  in  transactions  between  husband  and 
wife,  a  claim  barred  by  the  Statute  of  Limitations  may  be  a  good  con- 
sideration. City  Bank  v.  Wright,  68  la.  132,  26  N.  W.  35;  Frost  t>.  Steele, 
46  Minn.  1,  48  N.  W.  413;  Manchester  t>.  Tlbbetts,  121  N.  Y.  219,  24 
N.  £.  304.  The  fact  that  the  debt  was  thus  barred,  while  not  exactly  a 
badge  of  fraud  (McPherson  v.  McPherson,  21  S.  C.  261),  is  evidence  to  be 
considered  in  determining  the  good  faith  of  the  transaction.  Gentry  v. 
Field,  supra,  McConneU  v.  Barber,  86  Hun  360;  Sturm  v.  Chalfant, 
38  W.  Va.  248,  18  S.  E.  451. 

An  absolutely  void  agreement,  as  of  a  married  woman  (in  the  ab- 
sence of  enabling  acts),  is  not  a  good  consideration.  Wood  v.  Potts,  140 
Ala.  425,  37  So.  253;  Baker  v.  Hines,  102  Ky.  329,  43  Si  W.  452.  So  of  an 
agreement  between  husband  and  wife  that  she  shall  move  to  another 
home.  She  is  bound  to  accept  the  home  of  his  choice  without  an  agree- 
ment. Radley  v.  Riker,  80  Hun  353,  30  N.  Y.  Supp.  130.  A  frequent 
example  of  a  claim,  not  amounting  to  an  enforceable  demand,  which 
is  still  allowed  to  serve  as  consideration  for  a  conveyance  is  that  of  a  mor- 
ally, but  not  legally  binding  trust  in  land.  It  is  clear  that  an  enforceable 
equitable  interest  in  land  is  a  sufficient  consideration  for  a  conveyance 
of  the  legal  title.  Leonard  v.  Barnett,  70  Ind.  367;  Sparks  t>.  Colson, 
109  Ky.  711,  60  S.  W.  540;  Erwin  v.  Holdeman,  92  Mo.  333,  5  S.  W.  36; 
Caffee  v.  Smith,  101  Mo.  229,  J3  S.  W.  1050;  Perkins  v.  Meighan,  147 
Mo.  617,  49  S.  W.  498;  Stanton  v.  Crane,  25  Nev.  114, 58  Pac.  53;  Carver 
v.  Todd,  48  N.  J.  E.  102,  21  Atl.  943;  Lockren  v.  Rustan,  9  N.  D.  43,  81 
N.  W.  60;  Barnett  v.  Vincent,  69  Tex.  685,  7  S.  W.  525;  Gehres  v.  Wallace, 
38  Wash.  101,  80  Pac.  273;  Farmers'  Transportation  Co.  v.  Swaney, 
48  W.  Va.  272,  37  S.  E.  592;  Strong  v.  Gordon,  96  Wis.  476,  71  N.  W. 
886.    See  also  Hunt  v.  Doyal,  128  Ga.  416,  57  S.  E.  489.    But  such  con- 
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A  common  example  is  seen  in  the  case  of  a  postnuptial 
settlement  or  conveyance  not  founded  UDon  any  present  con- 
sideration; such  transaction  is  not  valid  against  the  grantor's 
creditors;  the  past  consideration  of  the  marriage  is  not  valu- 
able. Indeed  there  is  high  authority  for  the  position  that, 
though  the  postnuptial  conveyance  was  made  in  pursuance  of 
an  antenuptial  undertaking  in  consideration  of  the  marriage, 

veyances  have  been  allowed  also  in  cases  where  it  was  extremely  doubtful 
whether  the  equitable  interest  (generally  not  evidenced  by  writing) 
could  have  been  enforced  against  the  grantor;  sometimes  on  what  would 
seem  to  be  little  more  than  a  moral  obligation.  Bell  v.  Stewart,  98  Ga. 
669,  27  S.  £.  153;  Hunt  v.  Hoover,  34  la.  77;  Cottrell  v.  Smith,  63  la. 
181,.  18  N.  W.  865;  Behrens  v.  Steidley,  198  HI.  303,  64  N.  E.  1113; 
Columbia  Bank  v.  Baldwin,  64  Neb.  732,  90  N.  W.  890;  Silvers  v.  Potter, 
48  N.  J.  Eq.  539,  22  Atl.  584;  Richmond  v.  Bloch,  36  Or.  596,  60  Pac. 
385.  A  strong  case  of  this  kind  exists  where  a  member  of  the  grantor's 
family  has  entered  on  the  land  and  made  improvements  in  reliance  on  a 
parol  gift.  Patterson  v.  Kinney,  97  111.  41.  In  a  similar  Texas  case  it 
was  held  that  the  grantee  had  an  enforceable  equitable  title  before  the 
conveyance.  Bibber  v.  Matjris,  52  Tex.  409.  It  may  be  noted  that  in 
this  class  of  cases  there  is  frequently  an  element  of  '  holding  out,1  and 
creditors  who  have  been  led  to  give  credit  on  the  strength  of  the  grantor's 
previous  ownership  are  sometimes  found  to  have  a  superior  equity. 
Humes  v.  Scruggs,  94  U.  S.  22;  Evans  v.  Covington,  70  Ala.  440;  Cowling 
17.  Hill,  69  Ark.  350,  63  S.  W.  800;  Hauk  v.  Van  Ingen,  196  111.  20,  63  N.  E. 
705;  Adams  v.  Curtis,  137  Ind.  175, 36  N.  E.  1095;  Porter  v.  Goble,  88  la. 
565,  55  N.  W.  530;  Singer  Mfg.  Co.  v.  Stephens,  169  Mo.  1,  68  S.  W.  903; 
Roy  v.  McPherson,  11  Neb.  197,  7  N.  W.  873;  Borden  v.  Doughty,  42 
N.  J.  Eq.  314,  3  Atl.  352;  Kanawha  Valley  Bank  t>.  Atkinson,  32  W.  Va. 
203,  9  S.  E.  175.  See  also  Hunt  v.  Doyal,  supra.  But  if  the  person  having 
the  equitable  interest  has  not  been  guilty  of  misleading  creditors  by  overt 
acts  or  by  silence,  or  of  negligence  amounting  to  laches  in  enforcing  the 
equitable  claim,  the  fact  that  creditors  may  have  been  misled  will  not 
be  sufficient  to  procure  the  setting  aside  of  the  conveyance.  Garner  v. 
Bank,  153  U.  S.  420;  Crouse  v.  Morse,  49  la.  382;  Hyde  v.  Powell,  47 
Mich.  156,  10  N.  W.  18l;  Alkire  Co.  v.  Ballenger,  137  Mo.  369,  38  S.  W. 
911;  Woolsey  v.  Heme,  85  App.  Div.  331,  83  N.  Y.  Supp.  394.  It  has 
been  held  that  an  attachment  on  the  property  before  the  conveyance 
would  not  prevail  against  the  equitable  interest,  the  debt  having  been 
incurred  before  the  grantor  acquired  the  legal  title.  Clowser  v.  Noland, 
133  Mo.  221,  34  S.  W.  64.  The  better  rule  is  that  a  conveyance  of  this  sort 
from  husband  to  wife  should  be  made  before  a  creditor's  lien  has  at- 
tached. Behrens  v.  Steidley,  198  111.  303,  64  N.  E.  1113;  Goldsmith  v. 
Fuller,  30  Neb.  563,  56  N.  W.  712. 
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still  if  that  undertaking  was  not  in  writing,  the  execution  of  it 
after  the  marriage  will  be  invalid  against  creditors;  because 
the  act  was  the  carrying  out  of  an  undertaking  which  could 
not  have  been  enforced.1  But  the  decisions  upon  that  point 
are  not  in  harmony,  as  we  have  elsewhere  seen.3  In  Virginia 
all  postnuptial  settlements  are  presumptively  voluntary.9 


1  Warden  v.  Jones,  2  De  G.  A  J. 
76;  Trowell  v.  Shenton,  8  Ch.  D.  318, 
C.  A.;  Goldicutt  v.  Townsend,  28 
Beav.  445,  451 ;  Spurgeon  v.  Collier, 
1  Eden,  91;  Randall  v.  Morgan,  12 
Ves.  67;  Borst  v.  Corey,  16  Barb 
136;  Deshon  v.  Wood,  148  Mass.  132. 
See  ante,  pp.  144,  185,  note.  But 
see  Dundas  v.  Dutens,  2  Cox,  235; 
s.  c.  1  Ves.  Jr.  196  (denied  in  War- 
den v.  Jones  and  Trowell  v.  Shenton, 
supra);  Barkworth  v.  Young,  4 
Drew.  1  (denied  in  Trowell  v.  Shen- 
ton); Hussey  v.  Castle,  41  Cal.  239; 
and  cases  on  the  Statute  of  Frauds 
cited  near  end  of  chapter  5.  In 
Brunsden  v.  Stratton,  Prec.  in  Ch. 
520,  a  settlement  after  marriage, 
made  pursuant  to  antenuptial  arti- 
cles though  not  entirely  agreeing 
with  them  was  sustained  against 
creditors.  See  also  Chambers  v. 
SaDie,  29  Ark.  407,  where  an  alleged 
antenuptial  agreement  was  not 
proved;  Adams  v.  Edgerton,  48  Ark. 
419;  Sloan  v.Torry,  78  Mo.  6^23.  [See 
further  Albert  v.  Winn,  5  "Md.  66; 
Wood  v.  Savage,  2  Doug.  (Mich.) 
316.  A  further  consideration  may 
validate  the  transaction.  Dygert 
v.  Rennerschneider,  32  N.  Y.  629.] 

Marriage  cannot  be  considered  as 
part  performance  of  the  oral  con- 
tract, so  as  to  take  the  case  out  of 
the  Statute  of  Frauds.  Warden  v. 
Jones,  supra;  Caton  v.  Caton,  L.  R. 
1  Ch.  137, 147;  affirmed  L.R.  2  H.  L. 
127.  But  see  Hussey  v.  Castle,  supra. 


3  Ante,  pp.  143,  185.  [In  Wood 
and  Houston  Bank  v.  Read,  131 
Mo.  553,  33  S.  W.  176,  a  deed  had 
been  made  out,  signed  and  acknowl- 
edged in  consideration  of  marriage, 
but  was  not  delivered  until  after 
the  marriage.  It  was  held  that  the 
conveyance  was  good  against  cred- 
itors. The  decision  appears  to  have 
been  based  partly  on  the  ground 
of  an  executed  consideration  by  the 
wife,  and  partly  on  the  ground  that 
the  deed  itself,  signed  by  the  hus- 
band, furnished  sufficient  evidence 
in  writing  to  take  the  case  out  of  the 
Statute  of  Frauds.  Cf.  Deshon  v. 
Wood,  148  Mass.  132,  19  N.  £.  1. 
In  Massachusetts,  such  a  convey- 
ance as  that  in  Deshon  v.  Wood 
would  be  upheld  in  the  absence  of 
actual  fraud.  Clark  v.  McMahon, 
170  Mass.  91,  48  N.  E.  939.  In 
general,  sustaining  conveyances  in 
pursuance  of  parol  antenuptial 
agreements,  see  Wood  v.  Savage, 
Walker's  Ch.  (Mich.)  471  (but  re- 
versed, s.  c.}  supra);  Marmon  v. 
White,  151  Ind.  445, 51  N.  E.  930.] 

3  Hatcher  v.  Crews,  78  Va.  460; 
Fink  v.  Denny,  75  Va.  663;  Blow  r. 
Maynard,  2  Leigh,  30.  The  common 
mistake .  however  is  made  in  these 
cases  of  declaring  that  the  presump- 
tion changes  the  burden  of  proof. 
Presumption  is  simply  sufficient 
evidence,  and  no  more  changes  the 
burden  of  proof  than  any  other  kind 
of  evidence.    It  must  be  met  by  evi- 
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Another  illustration  is  seen  in  the  case  of  services  rendered 
either  between  members  of  a  family  living  together  in  the 
usual  way  *  or  by  those  who  are  bound  to  render  services  in 
return  for  support  and  protection  or  the  like.  In  a  Penn- 
sylvania case  2  it  was  held  that  an  instruction  to  the  follow- 
ing effect  should  have  been  given  to  the  jury:  Assuming 
that  J  S  lived  with  his  father  after  he  was  of  age,  then  if 
no  express  contract  is  proved  between  them  that  the  father 
should  pay  J  S  wages,  and  there  is  no  evidence  of  any  contract 
or  agreement  on  that  subject  between  them,  the  father  could 
not,  after  having  become  embarrassed  with  debt,  create  a  debt 
to  J  S  for  services  and  convey  his  property  to  him  in  consid- 
eration of  such  debt  at  the  expense  of  creditors.3 

Another  example  is  found  in  a  case  4  in  which  a  wife,  hav- 
ing received  money  from  her  father's  estate,  lets  her  husband 
have  part  of  it,  some  of  which  he  uses  in  improvements  upon 
land,  some  in  support  of  the  family,  and  some  for  purposes  of 
his  own;  this  without  any  contract  or  agreement  in  regard  to 
repayment,  payment  of  interest,  or  the  like.     Finally  long 


dence  of  equal  or  greater  weight, 
that  is  all. 

1  Faloon  v.  Mclntyre,  118  111.  292, 
8  N.  E.  315,  a  strong  case.  [Morrow 
v.  Campbell,  118  Ala.  330,  24  So. 
852  (board);  Garnett  v.  Simmons 
103  la.  163,  72  N.  W.  444;  McCord 
v.  Knowlton,  79  Minn.  299;  Snyder 
v.  Free,  114  Mo.  360,  21  S.  W.  847; 
Barrett  v.  Barrett,  5  Or.  411;  Fair- 
haven  Marble  Co.  v.  Owens,  69  Vt. 
246,  37  Atl.  749;  Stoneburner  v. 
Motley,  95  Va.  784,  30  S.  E.  364; 
Zimmerman  v.  Bannon,  101  Wis. 
407,  77  N.  W.  835.  But  if  there  has 
been  an  agreement  to  pay  for  serv- 
ices or  to  convey  land  in  return  for 
services,  a  conveyance  in  pursuance 
of  such  agreement  will  be  sustained. 


Leqve  v.  Stoppel,  64  Minn.  74,  66     33  N.  W.  357. 


N.  W.  208;  Stuart  v.  Neely,  50  W. 
Va.  508,  40  S.  E.  441;  Seymour  v. 
Briggs,  11  Wis.  196.  But  not  so  in 
case  of  a  minor  who  would  be  ex- 
pected to  perform  such  services  in 
consideration  of  support.  Garnett  v. 
Simmons,  supra.    See  also  p.  43,  n.J 

2  Hack  v.  Stewart,  8  Barr,  213. 

8  See  also  Walker's  Estate,  3 
Rawle,  243;  Candor's  Appeal,  5 
Watts  &  S.  513;  Faloon  v.  Mclntyre, 
supra;  Atwood  v.  Holcomb,  39  Conn. 
270;  Danley  v.  Rector,  5  Eng.  (Ark.) 
211;  chapter  6,  §7.  Secus  where 
the  case  simply  is  that  the  husband 
has  taken  and  appropriated  the  gift. 
Patton  v  Conn,  114  Penn.  St.  183, 
6  Atl.  468,  ante,  p.  179,  note. 

4  Hanson  v.  Manley,  72  Iowa,  48, 
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afterwards,  after  suit  by  a  creditor  of  the  husband,  the  hus- 
band is  induced  by  the  wife's  importunities  to  mortgage  the 
land  just  mentioned  to  the  wife  to  secure  her  in  the  payment 
of  the  money.  It  was  held  that  this  mortgage  could  not  stand 
against  the  claim  of  the  creditor.1 

So  of  additions  to  property  made  by  the  labor  and  earning? 
of  a  wife;  it  is  held  that  these  cannot  be  treated  as  a  suffi- 
cient consideration  to  support  a  conveyance  by  the  husband 
to  his  wife,  against  the  claims  of  creditors; '  and  so  of  prom- 
ises made  at  common  law  by  a  husband  to  convey  property  to 
his  wife  in  '  consideration '  of  having  reduced  her  personal 
estate  to  his  possession  and  use.8 


1  Reed,  J.:  '  It  has  been  held  by 
this  court  in  two  cases  that  when 
the  wife  permits  the  husband  to  ex- 
pend her  money  for  the  support  of 
the  family,  she  cannot,  in  the  ab- 
sence of  an  express  agreement  for 
its  repayment,  recover  the  amount 
in  an  action  against  him  or  against 
his  estate.  Patterson  v.  Hill,  61 
Iowa,  534,  16  N.  W.  599;  Court- 
wright  v.  Courtwright,  53  Iowa,  57, 
4  N.  W.  824.'  And  as  to  the 
money  used  for  the  husband's  own 
purposes,  that  was  to  be  treated  as 
a  gift  by  the  wife.  '  Under  such  cir- 
cumstances the  law  will  not  create 
the  relation  of  debtor  and  creditor 
between  the  parties.'  The  convey- 
ance therefore  was  voluntary.  See 
also  Humes  v.  Scruggs,  94  U.  S.  22; 
Fox  v.  Mover,  54  N.  Y.  125;  Luers 
v.  Brunjes,  34  N.  J.  Eq.  19  and  561; 
Cole  t>.  Lee,  45  N.  J.  Eq.  779,  785; 
Beecher  v.  Wilson,  84  Va.  813. 

2  Triple tt  v.  Graham,  58  Iowa, 
135, 12  N.  W.  143.  But  it  is  held  in 
some  states  that  a  '  moral  obliga- 
tion '  may,  when  very  strong,  con- 
stitute a  consideration  to  support  a 
conveyance,  against  the  claims  of 


creditors.  Cottrel  v.  Smith,  63  Iowa, 
181,  13  N.  W.  865;  ante,  chapter  6, 
§9. 

*  Jaffrey  v.  McGough,  83  Ala. 
202,  3  So.  594;  Gilkey  v.  Pollock,  82 
Ala.  503,  3  So.  99;  Early  v.  Owens, 
68  Ala.  171,  overruling  Brevard  v. 
Jones,  50  Ala.  241  (conveyance  on 
'  consideration  '  of  the  use  and  ap- 
propriation of  rents  and  profits  of 
the  statutory  separate  estate  of  the 
grantor's  wife,  which  rents  and 
profits  the  grantor  was  entitled  to 
by  law) ;  Boiling  v.  Jones,  67  Ala. 
508  (same);  Anderson  v.  Anderson, 
80  Ky .  638  (which  falls  a  little  short 
of  the  proposition  in  the  text); 
Sloan  v.  Tony,  78  Mo.  623.  In  the 
last  case  the  husband  was  not  al- 
lowed to  treat  his  wife  as  creditor, 
to  sustain  a  conveyance  to  her,  in 
respect  of  the  proceeds  of  land  be- 
longing to  her  but  not  as  her  sepa- 
rate estate,  which  proceeds  he  had 
used  and  disposed  of  for  himself 
with  her  consent.  See  also  Luers 
v.  Brunjes,  34  N.  J.  Eq.  19  and  561; 
Bayne  v.  State,  62  Md.  100;  Howard 
v.  Tenney,  87  Ky.  52,  7  S.  W.  547; 
and  further  chapter  6,   §7.    [See 
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A  past  consideration  however  is  to  be  distinguished  from 
what  becomes  by  relation,  through  matter  ex  post  facto,  a  suffi- 
cient consideration;  in  that  way  what  was  at  first  a  voluntary 
conveyance  may,  if  it  can  be  connected  by  law  with  the  matter 
ex  post  facto,  become  a  conveyance  founded  upon  a  valuable 
consideration.  This  distinction  has  been  clearly  recognized 
from  the  time  of  Sir  Edward  Coke;  indeed  the  proposition 
that  a  voidable  deed  may  be  made  valid  and  effectual  by  mat- 
ter ex  post  facto  is  as  old  as  the  statute  of  Marlbridge  passed 
in  the  year  1267.1  That  however  was  before  the  doctrine  of 
consideration  had  become  part  of  the  law.  But  as  far  back 
as  the  year  1663  s  this  case  arose:  A  conveyance  was  made 
in  trust  for  an  only  daughter  for  a  term  of  years,  to  the  in- 
tent that  the  profits  before  her  marriage  should  be  applied  to 
her  maintenance,  and  if  she  married  with  her  father's  consent, 
then  in  trust  for  her  during  the  rest  of  the  term.  The  deed 
to  the  daughter  was  voluntary,  and  the  court  held  that  it 
would  have  been  invalid  (against  a  subsequent  purchaser  for 
valuable  consideration8)  if  marriage  as  contemplated  had  not 
intervened;  when  that  took  place  the  deed  ceased  to  be  vol- 
untary, and  became  supported  by  a  valuable  consideration.4 

The  doctrine  of  relation  has  been  reaffirmed  in  this  coun- 
try.5   In  one  case  6  an  embarrassed  debtor  made  a  voluntary 

also    p.  578,    n.    a.      A    wife    has  would  have  been  the  same  had  it 

been  allowed  a  lien  for  sums  ad-  related  to  the  13th  Eliz.  c.  5. 

vanced    to   improve   the   property  4Prodgers  v.   Langham,   1   Sid. 

under  an  oral  agreement  that  the  133.    See  this  case  stated  in  Huston 

land  was  to  be  conveyed  through  a  v.  Cantril,  11  Leigh,  136;  and  see 

trustee  to  her  husband  and  herself.  Bentley  t?.   Harris,   2   Gratt.   357; 

Marmon  v.  White,  151  Ind.  445,  51  Kirk  v.  Clark,  Prec.  Ch.  275;  s.  c.  2 

N.   E.    930.     See   also   Borden   v.  Eq.  Cas.  Abr.  46,  pi.  13;  East  India 

Doughty,  42  N.  J.  Eq.  314,  3  Atl.  Co.  v.  Clavell,  Prec.  Ch.  380;  Brown 

352.]  v.  Carter,  5  Ves.  877,  888. 

1  2  Inst.  111.  6  See  the  Virginia  cases  just  cited ; 

*  There     are     doubtless    earlier  Sterry  v.  Arden,  1  Johns.  Ch.  261; 

cases.  s.  c.  12  Johns.  536. 

8  The  case  thus  related  to  the  *  Bentley  v.  Harris,  supra. 
27th  EIue.  c.  4;  but  the  principle 
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conveyance  of  personalty  to  an  unmarried  woman;  and  after- 
wards, upon  her  marriage,  the  property  was  settled  to  the  use 
of  the  wife  for  life  and  after  her  death  to  her  children's  use. 
The  court  held  that  the  property  was  not  liable  for  the  debts 
of  the  (first)  grantor;  the  conveyance  became,  by  the  mar- 
riage, good  by  relation  as  if  it  had  originally  been  founded 
upon  a  valuable  consideration.1  Nor  does  it  matter  whether 
the  conveyance  was  made  with  a  view  to  a  particular  mar- 
riage or  not;  enough  that  the  conveyance  became  known  to 
others  afterwards,  and  was  one  probable  inducement  to  the 
marriage.3  Indeed  it  appears  unnecessary  to  show  actual 
knowledge  of  it.8 

This  doctrine  proceeds  upon  the  ground  that  the  gift  to  the 
donee  is  made  upon  an  executory  consideration  performed  by 
the  marriage;  and  where  the  gift  is  to  the  wife,  there  is  a 
consideration  '  moving '  to  the  husband  which  makes  him  a 
party  to  what  now  becomes  a  perfectly  valid  contract.4    The 

1  See  also  Kirk  v.  Clark,  Prec.  Ch.  in  all  cases  whether  the  settlement 
275;  East  India  Co.  v.  ClaveU,  ib.  was  made  with  a  view  to  marriage? 
377;  Brown  v.  Carter,  5  Ves.  862;  It  should  be  observed  that  if  the 
George  v.  Milbanke,  9  Ves.  190;  one  induced  to  marry  by  the  pro- 
Sterry  v.  Arden,  1  Johns.  Ch.  261,  vision  becomes  a  purchaser  for 
affirmed  12  Johns.  536.  value  thereby,  the  other  also  be- 

2  Chancellor  Kent  in  Sterry  v.  comes  such  purchaser.  In  Collins  v. 
Arden,  1  Johns.  Ch.  261;  and  see  Burton,  supra,  the  converse  was 
Huston  v.  Cantril,   11  Leigh,   136,  true. 

155;  Brown  v.  Carter,  5  Ves.  862.  4  Against  the  person  who  has 
8  lb.;  Brown  v.  Carter,  supra.  It  made  the  settlement,  and  those 
has  however  been  held  that  if  the  claiming  under  him,  the  case  might 
settlement  was  not  made  with  any  be  treated  as  an  estoppel.  The  set- 
view  to  marriage,  it  does  not  be-  tlor  has  held  out  e.  g.  his  daughter 
come  valuable  by  the  subsequent  as  having  received  from  him  the 
marriage,  even  though  the  exist-  property  in  question;  in  reliance 
ence  of  it  was  an  inducement  to  the  upon  that  a  third  person  marries  the 
marriage.  Stokes  v.  Jones,  18  Ala.  daughter.  After  that  the  settlor 
734;  Collins  v.  Burton,  5  Jur.  952  cannot  overturn  the  settlement  by 
(reversed  upon  another  point,  4  De  any  subsequent  sale  or  other  dis- 
G.  &  J.  612).  But  see  Sterry  v.  position  of  the  property.  Sterry  v. 
Arden,  1  Johns.  Ch.  261,  271.  How  Arden,  supra,  may  be  taken  as  an 
is  the  party  about  to  marry  to  know  illustration.    But  the  common  way 
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gift  to  the  (female)  donee  is  a  sort  of  continuing  offer  to 
others  finally  accepted  in  the  marriage.  Whether  recent 
legislation  in  favor  of  married  women,  in  regard  to  property 
rights,  may  have  affected  this  particular  phase  of  the  doctrine 
of  relation  is  worthy  of  consideration;  but  what  has  here 
been  remarked  in  regard  to  the  ground  of  the  doctrine  in 
such  cases  as  those  stated  may  serve  to  indicate  what  is 
meant  by  relation  making  a  past  voluntary  consideration 
valuable.  There  should  be  perhaps  something  in  the  gift 
which  is  in  the  nature  of  an  offer;  which  offer  is  afterwards 
expressly  or  tacitly  accepted  by  what,  had  it  been  part  of  the 
original  transaction,  i.  e.  the  alienation,  would  have  sup- 
ported the  same  against  creditors  of  the  grantor.  And  it 
m$y  be  remarked  of  marriage  that  it  matters  not,  and  never 
mattered,  whether  the  claim  made  by  creditors  was  against  the 
wife  or  against  the  husband,  where  the  settlement  was  made 
upon  the  wife  by  her  father  or  other  third  person,  the  debtor 
in  the  transaction;  the  wife's  title  as  purchaser  for  value  is 
just  as  good  in  such  a  case  as  where  the  intended  husband 
has  made  the  conveyance  to  her  in  consideration  of  marriage.1 
It  must  be  observed  too  that  the  matter  ex  post  facto,  in 

#  of  putting  it  is  probably  the  safer,  its  creation,  and  voidable  by  a  pur- 

for  that  brings  the  case  in  terms  chaser,  may  become  good  by  matter 

within  the  requirement,  by  law,  of  ex  post  facto.     It  is  the  constant 

a  valuable  consideration.  language  of  the  books  and  of  the 

1  In  Sterry  v.  Arden,  1  Johns.  Ch.  courts,   that  a   voluntary  deed  is 

261,   Chancellor   Kent,   whose  de-  made  good  by  a  subsequent  mar- 

cision  was  unanimously  affirmed  on  riage;  and  marriage  has  always  been, 

appeal,  in  12  Johns.  536,  said  of  the  held  to  be  the  highest  consideration 

wife: '  The  marriage  was  a  valuable  in  law.    Coke  Litt.  0  b.'    See  also 

consideration,  which  fixed  the  in-  Huston  v.  Cantril,  11  Leigh,  136, 

terest  in  the  grantee  against  all  the  154;  Bentley  v.  Harris,  2  Gratt.  357. 

world;  she  is  regarded  from  that  The  claim  of  creditors,  as  in  those 

time  as  a  purchaser,  and  as  much  cases,  is  usually  against  both  the 

so  as  if  she  had  then  paid  an  ade-  husband  and  wife,  where  a  third  per- 

quate  pecuinary  consideration.     It  son  has  made  the  conveyance  to  the 

has  been  a  principle  of  long  stand-  wife;  but  it  might  be  against  the 

ing  and  uniformly  recognized,  that  wife  alone,  as  upon  the  death  of  the 

a  deed  voluntary  or  fraudulent  in  husband. 
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order  to  make  the  past  consideration  valuable,  must  be  capa- 
ble in  law  of  being  connected  with  the  former  transaction. 
It  is  not  enough  indeed  that  there  may  be  an  intention  by  the 
party  to  be  bound  to  connect  the  new  transaction  with  the 
old;  that  intention  must  be  manifested  and  executed  accord- 
ing to  law.  Thus  to  make  a  mortgage  for  securing  a  past 
debt,  without  delivering  the  same  or  notifying  the  mortgagee, 
will  not  connect  the  mortgage  with  the  debt.1 


§  8.  Executory  Consideration 

There  is  another  kind  of  consideration  of  common  occur- 
rence, a  consideration  valuable  at  the  outset  but  executory, 
i.  e.  requiring  payment  or  other  act  to  be  done  in  future. 
'  Facio  ut  facias/  of  the  books,  which  may  be  translated  into 
familiar  speech  '  I  will  if  you  will/  makes  quite  as  valuable  a 
consideration  as  '  do  ut  des '  of  property  mutually  given;  * 
unless  the  promise,  when  it  is  to  pay  money,  is  by  a  person 


1Cracknall  v.  Janson,  11  Ch.  D. 
1;  In  re  Barker,  44  L.  J.  Ch.  487; 
post,  p.  586.  These  were  cases  un- 
der 27  Eliz.,  under  which  a  later 
mortgagee,  as  purchaser  for  value, 
prevailed  over  the  prior  mortgagee; 
the  mortgage  to  the  latter,  not  be- 
ing delivered  or  communicated, 
and  not  having  been  agreed  upon 
or  asked  for,  being  held  voluntary. 
For  like  cases  under  postnuptial 
settlements  see  Warden  v.  Jones,  2 
De  G.  &  J.  76;  Trowell  v.  Shenton, 
8  Ch.  D.  318.  These  cases  overrule 
Dundas  v.  Dutens,  2  Cox,  235.  See 
ante,  pp.  144,  185. 

2  Mullins  v.  Guilfoyle,  2  L.  R.  Ir. 
95.  In  this  case  two  persons,  A  and 
B,  were  tenants  in  common  in  fee, 
and  each  at  the  request  of  the  other 
(as  recited  in  the  deed)  conveys  his 
moiety  to  the  plaintiff  upon  trust 
for  the  survivor  for  life  and  then 


for  A's  children.  A  was  held  a  pur- 
chaser for  value  of  B's  moiety  in 
favor  of  A's  children;  towards  whom 
it  was  a  case  of  '  facio  ut  facias.' 
The  case  arose  under  27th  Eli*.  [A 
common  example  is  the  promise 
to  pay  debts  of  the  grantor.  Eufaula 
Co.  v.  Petty,  116  Ala.  260,  22 
So.  505;  Bell  v.  Greenwood,  21 
Ark.  249;  Meade  v.  Smith,  16  Conn. 
345;  Smith  v.  Selz,  114  Ind.  229,  16 
N.  E.  524;  Wall  v.  Beedy,  161  Mo. 
625,  61  S.  W.  864;  Thompson  v. 
Newland,  144  Mich.  595,  108  N.  W. 
93;  Holmes  v.  Ferguson-McKinney 
Co.,  86  Miss.  782,  39  So.  70;  Law- 
renceviUe  Cement  Co.  v.  Parker, 
39  State  Rep.  864,  15  N.  Y.  Supp. 
577,  aff.  133  N.  Y.  622,  30  N.  R 
1150.  It  is  not  necessary  to  show 
that  as  a  matter  of  fact  the  grantee 
paid  the  debt.  Smith  v.  Post,  1 
Hun  (N.  Y.)  516.    The  assumption 
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known  to  be  without  means  or  the  ability  to  provide  means.1  a 
But  this  gives  rise  to  some  difficulty.  It  is  laid  down  that 
the  doctrine  of  purchase  for  value  does  not  apply  to  pur- 
chases of  property,  at  least  of  land,  unless  the  purchase- 
money  has  been  paid  before  notice  of  the  rights  of  the  seller's 
creditors;  *  assuming  that  negotiable  paper  given  in  payment 


of  a  contract  other  than  a  debt  may 
be  sufficient.  Gibson  v.  Walker,  11 
Iredell  (N.  C.)  327. 

It  has  been  held  that  an  agree- 
ment by  a  partner  to  continue  in 
the  firm  is  sufficient  consideration 
for  the  assumption  by  the  firm  of 
his  individual  debt,  his  services  be- 
ing of  great  value.  George  v. 
Wamsley,  04  la.  175,  20  N.  W.  1. 
But  see  Washington  Co.  v.  Sprague 
Co.,  19  Wash.  165,  52  Pac.  1067.] 

As  to  fraudulent  executory  con- 
siderations, e.  g.  promise  to  pay 
with  intent  not  to  pay,  see  chapter 
19,  §  1,  at  end. 

1  Massie  v.  Enyart,  32  Ark.  251; 
Blair  v.  Alston,  26  Ark.  41;  Leach 
v.  Fowler,  22  Ark.  143;  Ringgold  v. 
Waggoner,  14  Ark.  69;  Whelan  v. 
McCreary,  64  Ala.  319;  Thames  v. 
Rembert,  63  Ala.  561 ;  Earnshaw  v. 
Stewart,  64  Md.  513,  2  Atl.  734; 
Gregg  v.  Lee,  37  La.  An.  164.  See 
Bell  v.  Devore,  96  111.  217;  Jeffers  v. 


Aneals,  91  111.  487;  Perkins  v.  Web- 
ster, 2  Cush.  480;  Peebles  v.  Horton, 

64  N.  Car.  374;  Jackson  v.  Harby, 

65  Texas,  710;  Davidson  v.  Crit- 
tenden, 55  Ga.  497;  Knowlton  v. 
Hawes,  10  Neb.  534,  7  N.  W.  286. 
See  however  Beasley  v.  Bray,  98  N. 
Car.  266,  3  S.  E.  497. 

2  Hoyt  v.  Turner,  84  Ala.  523,  4 
So.  658;  Florence  Sewing  Machine 
Co.  v.  Zeigler,  58  Ala.  221;  Doak 
v.  Runyan,  33  Mich.  75;  Case  v. 
Sawtelle,  11  Neb.  51,  7  N.  W.  441; 
Amholt  v.  Hartwig,  73  Mo.  485; 
Frost  v.  Beekman,  1  Johns.  Ch.  288; 
Wood  v.  Mann,  1  Sum.  506;  Flagg 
v.  Mann,  2  Sum.  486;  Youst  v. 
Martin,  3  Serg.  &  R.  423.  See 
Boggs  v.  Varner,  6  Watts  <fc  S.  469; 
Dougherty  v.  Cooper,  77  Mo.  528; 
WiUoughby  v.  WiUoughby,  1  T.  R. 
763,  767,  Lord  Hardwicke;  Story, 
Equity,  §1502;  King  v.  Russell, 
40  Texas,  124;  Crockett  v.  Phinney, 
33    Minn.    157,    22    N.    W.    292; 


a  A  conveyance  in  consideration  of  a  promise  to  pay,  in  the  form  of 
a  promissory  note  or  otherwise,  may  be  objectionable,  even  when  the 
grantee  is  a  responsible  person,  because  it  substitutes  for  tangible 
property  easily  reached  by  creditors  a  species  of  property  not  so 
readily  accessible.  Barnes  v.  Wayne  Circuit  Judge,  81  Mich.  374,  45 
N.  W.  1016.  So  held  in  Seger's  Sons  v.  Thomas,  107  Mo.  638,  18  S.  W. 
33,  of  a  conveyance  in  consideration  of  a  one  year  note.  The  necessary 
effect  was  to  delay  creditors.  The  use  of  the  assets  of  a  corporation  to 
purchase  shares  of  its  own  stock  is  objectionable,  as  substituting  for 
tangible  assets  the  mere  right  to  reissue  the  stock.  Hall  v.  Ala.  T.  &  T. 
Co.,  143  Ala.  464,  39  So.  285;  Howell  v.  Crawford,  77  Ark.  12,  89  S.  W. 
1046. 
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has  not  passed  into  the  hands  of  bona  fide  holders  for  value.  * 
That  is  to  say,  it  is  nothing  that  there  is  a  binding  contract 
to  pay,  —  a  contract  founded  upon  the  valuable  consideration 
of  the  undertaking  to  pay,  supported,  it  may  be,  by  the  note, 
check,  or  bond  of  the  buyer,  still  in  the  hands  of  the  debtor; 
—  to  pay  the  debtor  after  notice  of  creditors'  rights  would  be 
to  pay  in  one's  own  wrong.1    A  Missouri  case  3  affords  a  good 


Keyser  v.  Keyser,  40  N.  J.  Eq. 
481 ;  Bush  v.  Collins,  35  Kane.  535, 
11  Pac.  425;  Colquitt  v.  Thomas, 
8  Ga.  258.  [Crawford  v.  Kirksey, 
55  Ala.  282  (grantee  liable  for 
payments  from  service  of  creditor's 
bill);  Jordan  v.  Rice,  151  Ala.  523; 
Parkinson  v.  Hanna,  7  Blackf  .(Ind.) 
400;  Huncringer  v.  Hofer,  110  Ind. 
300, 11  N.  E.  463;  Dodson  v.  Cooper, 
37  Kan.  346,  15  Pac.  200;  Work  v. 
Coverdale,  47  Kan.  307,  27  Pac. 
984;  Kurt*  v.  Troll,  175  Mo.  506, 
75  S.  W.  386;  Hedrick  v.  Strauss, 
42  Neb.  485,  60  N.  W.  928;  Mc- 
Fadyen  v.  Masters,  11  Ok.  16,  66 
Pac.  284.  In  garnishment  pro- 
ceedings or  by  a  creditor's  bill,  the 
unpaid  purchase  money  may  be 
reached  in  the  hands  of  the  grantee. 
Vance  Shoe  Co.  v.  Haught,  41  W. 
Va.  275,  23  S.  E.  553.  Mere  notice 
of  a  creditor's  claim  does  not  re- 
quire the  grantee  to  withhold  pay- 
ments. Rosenheimer  t>.  Krenn, 
126  Wis.  617,  106  N.  W.  20.]  But 
see  contra,  Davidson  v.  Crittenden, 
55    Ga.   497.     For    this   case   see 


note,  infra.  [Parke  v.  Crittenden, 
37  Conn.  148.  But,  though  the 
grantee  may  have  the  right  to 
retain  the  property,  he  should  hold 
the  balance  of  the  purchase  price 
subject  to  the  claims  of  creditors, 
and  not  make  further  payments 
to  the  grantor  after  notice.  Sim- 
mons v.  Shelton,  112  Ala.  284, 
21  So.  309.  Contra,  Fisher  v. 
Hall,  44  Mich.  593,  7  N.  W.  72.  See 
editorial  note,  supra.] 

Davidson  v.  Crittenden  proceeds 
upon  the  ground  tnat  the  buyer, 
having  given  his  notes  for  the  pur- 
chase-price, cannot  control  the 
same;  that  is  to  say,  he  may  be  com- 
pelled to  pay.  That  is  true;  but  he 
should  now  make  payment  to  the 
creditors,  or  hold  the  money  for 
them.  See  the  text,  on  p.  569.  If 
the  notes  have  passed  into  the  hands 
of  a  bona  fide  holder  for  value,  the 
case  will  no  doubt  be  different 
Comp.  Davidson  v.  Crittenden, 
supra. 

1  Same  cases. 

3  Arnholt  v.  Hartwig,  supra. 


°  Pollock  v.  Simmons,  76  Miss.  198,  23  So.  626;  Keet-Roundtree  Shoe  Go. 
v.  Lisman,  149  Mo.  85,  50  S.  W.  276;  Weil  v.  Reiss,  167  Mo.  125,  66 
S.  W.  946;  Varnum  v.  Behn,  63  App.  Div.  570;  71  N.  Y.  Supp.  903,  aff. 
175  N.  Y.  522,  67  N.  E.  1090.  But  it  has  been  held  that,  it  not  appearing 
that  the  vendee  had  any  control  over  the  notes,  or  that  the  vendor  could 
have  been  prevailed  upon  to  cancel  or  surrender  them,  the  grantee  could 
make  payment  after  notice  of  creditors'  claims.  Nicol  v.  Crittenden,  55 
Ga.  497.    But  see  Work  v.  Coverdale,  47  Kan.  307,  27  Pac.  984. 
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illustration.  A  purchaser  of  property  gives  his  check  for  the 
purchase-price,  but  with  the  understanding  that  it  is  not  to  be 
paid  immediately,  instructing  his  banker  to  withhold  payment 
until  further  orders.  After  notice  that  a  creditor  of  the 
vendor  has  attached  the  property  on  the  ground  of  fraud, 
the  purchaser  directs  that  his  check  be  paid,  and  that  is 
done.  The  purchaser  cannot  hold  the  property;  except,  it 
should  be  added,  upon  the  footing  of  paying  the  debts  or 
of  a  surplus  out  of  the  property,  for  the  sale  may  have  been 
good. 

All  this  is  probably  sound  doctrine,  whether  consistent 
with  some  other  rules  of  law  or  not;  for  it  comes  only  to 
this:  The  buyer  may  pay  at  any  time  if  he  has  not  yet  re- 
ceived or  become  fixed  with  notice  of  the  rights  of  creditors; l 
that  is,  he  is  not  bound  to  perfect  his  title  at  once  by  pay- 
ment.9 And  to  the  extent  to  which  he  has  made  payment 
before  notice,  he  will  be  protected; 8  there  is  no  forfeiture  of 
an  innocent  payment,  though  partial.4  But  the  buyer  must 
not  pay  the  seller  after  notice;  still  in  principle  the  sale  is 
good,  because  it  was  good  when  made,  founded  as  it  was  upon 
valuable  consideration  without  notice,  the  present  notice  not 
being  retroactive.5  If  then  the  sale  is  good,  and  the  buyer 
cannot  safely  pay  the  seller,  it  is  because  he  ought  now  to 

1  Perhaps  a  trustee  buying  the         3  Comp.  with  this  what  is  said 

trust  property,   though  for  value  about  assignees, 
and  without  knowledge  of  the  claims         s  Florence  Sewing  Machine  Co.  v. 

of    creditors,    could    not    hold    it  Zeigler,  58  Ala.  221. 
against  creditors,  supposing  the  sale         *  lb. 

to  be  invalid  towards  the  cestui  que  5  Ante,  p.  4,  note.  There  might 
trust.  Comp.  Miller  v.  Lebanon  perhaps  be  cases  in  which  the  buyer 
Lodge,  88  Ind.  286,  where  it  was  would  have  to  surrender  the  prop- 
held  that  the  trustee  took  the  prop-  erty  to  the  creditors,  upon  indemni- 
erty  clear  of  •creditors.  But  he  had  fication  by  them  for  payments  and 
bought  the  trust  property  from  an  improvements  made.  Florence  Sew* 
intermediate  purchaser.  A  trustee,  ing  Machine  Co.  v.  Zeigler,  supra, 
it  seems,  would  always  have  notice  Stone,  J.  But  such  cases  would  be 
of  debts,  whether  he  had  knowlege  peculiar. 
or  not. 
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pay  the  money  due  over  to  the  seller's  creditors.    That  is  the 
view  of  the  authorities;  *  and  it  is  clearly  right.3 

But  is  this  only  a  particular  instance  of  a  general  rule? 
Is  there  a  rule  that,  after  notice,  performance  of  that  which 
was  undertaken  as  the  consideration  of  an  alienation  of  prop- 
erty made  or  to  be  made  would  be  in  the  party's  own  wrong?  a 

1  Florence  Sewing  Machine  Co.  v.  by  the  seller  for  the  price  that  the 
Zeigler,  58  Ala.  221.  sale  was  made  in  fraud  of  the  seller's 

Even  if  the  sale  was  in  the  out-  creditors.     Harvey  v.  Varney,  98 

set    voidable    by    creditors,    they  Mass.  118;  Dyer  v.  Homer,  22  Pick, 

could  of  course  validate  it  by  con-  253;  Harris  v.  Harris,  23  Gratt.  737; 

sent,   as  by  having  the  purchase  Davy  v.  Kelley,  66  Wis.  452,  29 

notes  given  to  a  trustee  to  collect  N.  W.  232.   But  would  that  rule  ap- 

the  same  for  their  benefit.    Perkins  ply  to  a  case  in  which  the  buyer  al- 

v.  Webster,  2  Cush.  480,  484.  leged  and  offered  to  show  that  the 

2  There  is  this  difficulty  however,  seller's    creditors    were     asserting 
.  that  the  rule  appears  at  first  to  be  their  claims  to  the  property  sold  or 

inconsistent  with  another  rule,  to    to  the  unpaid  purchase-money?    In 
wit,  that  it  is  no  defence  to  an  action    principle  clearly  it  would  not. 

a  This  question  may  arise  in  cases  of  a  mortgage  to  secure  future  ad- 
vances. It  has  been  held  that  if  under  obligation  to  make  such  advances, 
the  mortgagee  may  do  so  even  after  notice  of  claims  of  creditors,  but 
not  so  if  he  had  not  so  bound  himself.  Alexandria  Savings  Bank  v.  Thomas, 
29  Grat.  (Va.)  483.  Certainly  one  is  not  bound  to  lose  the  benefit  of  a 
contract,  because  he  has  received  money  as  security  for  its  proper  per- 
formance which  the  creditors  of  the  other  party  wish  to  reach.  See  Faulk- 
ner v.  Waters,  11  Pick.  (Mass.)  473,  a  case  of  contract  for  personal  service, 
with  a  money  deposit  by  the  employee.  It  was  held  that  creditors  could 
not  reach  this  fund,  although  none  of  it  had  been  needed  for  the  purpose 
for  which  it  had  been  deposited.  The  question  frequently  arises  regarding 
the  assignment  of  property  for  future  services,  usually  to  an  attorney. 
It  has  been  held  that  the  attorney  can  hold  the  property  only  as  security 
for  services  that  he  has  performed  before  the  intervention  of  creditors. 
Shideler  t>.  Fisher,  13  Colo.  App.  106,  57  Pac.  864;  Swift  v.  Hart,  35  Hun. 
128.  Other  courts  allow  such  assignments  for  future  services  in  a  par- 
ticular matter.  Crain  v.  Gould,  46  111.  293;  In  re  Parsons,  150  Mass. 
343,  23  N.  E.  50;  Reed  v.  Mellor,  5  Mo.  App.  567;  Morrell  v.  Miller,  28 
Or.  354,  43  Pac.  490.  But  this  does  not  apply  to  a  mere  general 
retainer.  Here  the  attorney  will  be  allowed  only  for  services  per- 
formed before  notice  of  the  claims  of  creditors.  Winfield  Nat.  Bank 
v.  Croco,  46  Kan.  629,  26  Pac.  942;  Crain  v.  Gould,  supra.  Nor  will  a 
provision  for  attorney's  fees  in  defending  the  assignment  against  the  ob- 
jections of  creditors  be  sustained.     Simson  v.  Norton,  66  Mo.  App.  338. 
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It  is  to  be  observed  that  there  are  cases  where  the  perform- 
ance of  the  executory  consideration  could  not  be  transferred 
to  the  debtor's  creditors;  it  might  be  e.  g.  marriage.  In 
such  a  case  would  the  fact  that  performance  took  place  after 
notice,  cut  off  the  right  to  receive  what  was  agreed  upon  by  a 
perfectly  binding  contract?  It  clearly  could  not  be  said  that 
marriage  was  in  one's  own  wrong  after  notice  of  creditor's 
rights  touching  the  property  of  the  spouse  who  had  agreed  to 
convey  on  consideration  of  marriage.1  ° 

On  the  whole  it  may  be  doubted  whether  there  is  any  such 
broad  rule  as  that  suggested.  The  case  of  marriage,  at  least 
in  some  ordinary  phases,  would  seem  to  be  against  it.  It 
certainly  could  not  be  alleged  in  defence  of  a  suit  for  breach 
of  contract  of  marriage  that  the  defendant's  creditors  had 
forbidden  it,  or  that  they  would  claim  the  property  which 
was  to  be  transferred  under  the  antenuptial  contract  and  thus 
disappoint  others  than  the  plaintiff  (who  of  course  could 
forego  the  claim  to  any  part  of  it),  in  a  case  in  which  others, 
as  e.  g.  remaindermen,  were  interested. 

The  situation  might  perhaps  be  different  where  creditors 
had  already  obtained  a  footing  of  right  to  the  property,  as 
distinguished   from   a   mere   equity.3    A   case3   in   Missouri 

1  There  is  no  room  for  question         3  It  should  always  be  remembered 

that  marriage  before  notice  would  that  a  mere  equity  ia  something 

justify  the  conveyance  agreed  upon  short  of  a  property  right,  short  i.  e. 

before    the    marriage.      Sterry    v.  of  a  right  in  rem. 
Arden,  1  Johns.  Ch.  261;  s.  c.  12         8Lionberger  v.  Baker,   88   Mo. 

Johns.  536.  447. 

a  Clay  v.  Walter,  79  Va.  92;  Prignon  v.  Daussat,  4  Wash.  199,  29  Pac. 
1046.  As  the  promise  to  marry  is  the  consideration,  such  a  conveyance 
has  been  upheld,  although  the  death  of  the  grantor  prevented  the  mar- 
riage. Smith  v.  Allen,  5  Allen  (Mass.)  454.  So  also  when  the  creditors 
seek  to  set  aside  the  conveyance  before  the  marriage  has  taken  place. 
De  Hierapolis  v.  Reilly,  44  App.  Div.  22,  60  N.  Y.  Supp.  417,  aff.  168 
N.  Y.  585,  60  N.  E.  1110.  Even  if  a  binding  engagement  of  marriage  has 
already  been  made  to  take  effect  at  some  indefinite  time,  a  further  agreement 
that  the  marriage  shall  take  place  at  once  is  sufficient  consideration  for  a 
settlement  of  property.    Huntress  v.  Hanky,  195  Mass.  236,  80  N.  E.  946. 
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furnishes  by  inference,  so  far  as  it  is  sound,  an  illustration. 
A  father  makes  a  voluntary  conveyance  of  property  of  con- 
siderable value,  to  his  daughter.  Afterwards  B  marries  the 
daughter,  having  had  the  deed  in  his  possession  during 
the  engagement  to  marry.  He  did  not  know  that  suit  bad 
been  brought  by  a  creditor  of  the  father  (who  was  embar- 
rassed at  the  time)  to  set  aside  the  conveyance  until  a  few 
days  before  the  marriage,  though  a  statutory  lis  pendens 
some  weeks  before  had  been  filed.  It  was  contended  for  the 
defendants,  the  marriage  having  taken  place,  that  the  con- 
veyance was  made  good  ex  post  facto  by  the  marriage;  but 
while  the  court  conceded  that  a  subsequent  marriage  with  the 
grantee  of  a  voluntary  conveyance,  when  the  marriage  was 
in  contemplation  of  the  conveyance,  would  validate  the  deed 
against  the  grantor's  creditors,1  it  was  held  that  that  was  not 
true  of  a  case  like  this,  in  which  the  creditor  had  obtained 
judgment  and  had  had  the  property  in  question  sold  and  due 
notice  of  suit  given  before  the  marriage.  If  the  husband  was 
a  purchaser  for  value,  he  was  such  after  the  creditor's  rights 
had  attached.3 

§  9.  Illegal  Consideration. 

Again  the. consideration  should  be  one  which  the  law  does 
not  pronounce  illegal.0    Thus  a  conveyance  will  not  be  sup- 

1  2  Sugden,  Vendors,  467,  Per-  tween  the  parties  to  the  marriage 

kins;  Wood  v.  Jackson,   8   Wend,  would  be  a  different  thing  in  form, 

33.  but  perhaps  not  different  in  regard 

3  The  case  of  a  conveyance  be-  to  the  case  here  stated.    Qwere. 

°  Hail  v.  Hart,  52  Neb.  4,  71  N.  W.  1009  (illegal  liquor  traffic).  Where 
a  part  of  the  consideration  has  been  the  payment  of  a  lawful  claim,  and 
a  part  compounding  of  the  misdemeanor  or  felony  from  which  the  claim 
arose,  the  conveyance  has  been  sustained.  Traders'  Bank  v.  Steere,  165 
Mass.  389,  43  N.  E.  187.  Contra,  Sharp  v.  Phila.  Warehouse  Co.,  10  Fed. 
379.  An  agreement  to  discontinue  divorce  proceedings  and  to  live  apart 
from  the  husband  was  held  against  public  policy  as  regards  the  latter 
stipulation,  and  not  a  lawful  consideration  for  a  transfer  of  property. 
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ported  against  the  claims  of  creditors,  that  is,  where  it  inter- 
feres with  the  collection  of  their  claims,  when  based  upon 
illicit  intercourse,  to  which  the  woman  has  consented,1  unless 
it  was  effected  under  promise  of  marriage.  If  the  woman  did 
not  consent,  or  if  she  was  below  the  age  of  consent,  or  if  she 
was  seduced  under  promise  of  marriage,  or,  perhaps,  if 
there  was  a  very  strong  moral  obligation  to  make  pecuniary 
amends,  as  where  the  father  desires  to  refund  to  the  mother 
of  his  illegitimate  children  monies  expended  by  her  in  bring- 
ing them  up  and  educating  them,3  —  in  suph  cases  the  con- 
sideration of  the  payment,  conveyance,  or  settlement,  in  whole 
or  in  part  of  the  damages  justly  due  her,  will  be  lawful;  and 
the  conveyance  will  be  upheld  against  the  man's  creditors.8 
The  same  may  be  said  of  cases  falling  within  the  exception 
to  the  rule  that  there  can  be  no  contribution  between  wrong- 
doers. 

1  Jackson  v.  Miner,  101  111.  550;  see  Potter  v.  Gracie,  58  Ala.  303. 

Potter  v.  Gracie,  58  Ala.  303;  ante,  See  ante,  p.  183. 
p.  1 83,  note.    [Hargreaves  v.  Meray ,         8  lb. ;  Hunsinger  v.  Hofer,  110  Ind. 

2  Hill  Eq.  (S.  C.)  222.]  390,  11  N.  E.  463;  Bishop  v.  Red- 

3  Wait  v.  Day,  4  Denio,  439;  Fel-  mond,  83  Ind.  157. 
Iowa  v.  Emperor,  13  Barb.  97.    But 

Morgan  v.  Potter,  17  Hun.  403.  In  another  New  York  case  (Friedman  v. 
Bierman,  43  Hun.  387),  a  similar  agreement  was  made,  and  $3000  was 
paid  by  the  husband  in  pursuance  of  the  settlement.  Subsequently  the 
husband  and  wife  were  reunited.  The  wife  loaned  to  the  husband  the 
$3000  she  had  received  from  him,  he  giving  her  a  note  for  the  amount. 
This  note,  the  husband  being  insolvent,  was  held  not  to  constitute  a  valid 
claim  against  the  estate.  It  is  held  in  Wisconsin  that  an  agreement  to 
discontinue  divorce  proceedings  is  not  a  sufficient  consideration,  even 
without  a  separation.  Oppenheimer  v.  Collins,  115  Wis.  283,  91  N.  W. 
690.  A  promise  of  money  in  consideration  of  a  marriage  to  be  performed 
as  soon  as  the  wife  of  the  promisor  has  obtained  a  divorce  is  not  a  lawful 
consideration,  and  a  conveyance  of  land  in  consideration  of  the  money 
paid  in  pursuance  of  such  promise  is  void  against  the  divorced  wife's 
claim  for  alimony.  Leupert  v.  Shields,  14  Colo.  App.  404,  60  Pac.  193. 
The  fact  that  the  transfer  was  made  in  consideration  of  notes,  the  delivery 
of  which  to  the  grantor  was  a  breach  of  trust  on  the  part  of  the  grantee  can- 
not be  used  by  creditors  of  the  grantor  as  a  ground  of  objections.  Cassia 
v.  Marshall,  18  Cal.  689. 
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§  10.   Marriage:  Dower  and  the  like. 

It  is  everywhere  held  that  an  antenuptial  conveyance  or 

settlement/  in  consideration  of  marriage  and  bona  fide,  is 
valid    against   creditors.3    And   it   can   make   no    difference 

1  As  to  postnuptial  conveyances  Croft  v.  Arthur,  3  De  Sauss.  223.  In 
see  ante,  §  7.  Prewitt  v.  Wilson,  103  U.  S.  22,  an 

2  Campion  v.  Cotton,  17  Ves.  263;  antenuptial  conveyance  was  sus- 
Ex  parte  McBurnie,  1  De  G.M.  &  G.  tained,  although  there  was  strong 
441 ;  Kevan  v.  Crawford,  6  Ch.  D.  2d,  evidence  of  fraudulent  intent  on  the 
C.  A.;  Buhner  v.  Hunter,  L.  R.  8  Eq.  part  of  the  grantor,  and  the  grantee 
46;  Herring  v.  Wickham,  29  Gratt.  knew  that  he  was  in  embarrassed 
628;  Clay  v.  Walter,  79  Va.  92;  Ar-  circumstances. 

nold  v.  Estes,  92  N.  Car.  162;  Mar-  It  is  sufficient  if  a  binding  settle- 
shall  v.  Morris,  16  Ga.  368;  Harper  ment  be  made  before  marriage.  The 
v.  Scott,  12  Ga.  125;  Otis  v.  Spencer,  conveyance  may  be  after  marriage. 
102  111.  622;  Sterry  v.  Arden,  1  Nance  v.  Nance,  84  Ala.  375,  4  So. 
Johns.  Ch.  261;  s.  c.  12  Johns.  536.  699;  Sanders  v.  Miller,  79  Ky.  517; 
Further  see  Coke,  Litt.  9  b;  Mo-  Simpson  v.  Graves,  Riley  Eq.  (S.  C.) 
Gowan  v.  Hitt,  16  S.  Car.  602;  chap-  232;  Welles  v.  Cole,  6  Grat.  (Va.) 
ter  5,  at  end.  [Magniac  v.  Thomp-  645;  No.  Platte  Milling  Co.  v.  Price, 
son,  7  Pet.  348;  Andrews  v.  Jones,  4  Wy.  293,  33  Pac.  664  (also  on 
10  Ala.  400;  Cohen  v.  Knox,  90  Cal.  writing  necessary  for  sufficient  mem- 
266,  &7  Pac.  215;  State  v.  Osborn,  orandum).  A  conveyance  in  excess 
143  Ind.  671 ;  42  N.  E.  921 ;  Gibson  of  the  articles  has  been  held,  at 
v.  Bennett,  79  Me.  302,  9  Atl.  727;  least  in  law,  void  in  toto.  Saunders 
Tolman  v.  Ward,  86  Me.  303,  29  Atl.  t?.  Ferrill,  1  Ired.  (N.  C.  Law)  97.] 
1081;  Appeal  of  Jones,  62  Pa.  St.  After  a  marriage  contract  has  been 
324;  Le  Prince  v.  Guillemot,  1  Rich,  made,  can  an  undertaking  of  either 
Eq.  (S.  E.)  187  (opinion);  Pierce  v.  party  to  make  a  conveyance,  'in 
Harrington,  58  Vt.  649,  7  Atl.  462;  consideration '  of  the  intended  mar- 
Boggers  v.  Richards'  Admr.,  39  W.  riage,  be  deemed  to  be  founded 
Va.  567,  20  S.  E.  599;  Metz  v.  Black-  upon  valuable  consideration  when 
burn,  9  Wy.  481,  65  Pac.  857.  In  it  is  not  in  furtherance  of  anything 
South  Carolina  an  excessive  settle-  agreed  upon  in  the  engagement  for 
ment  which  appears  to  have  been  marriage?  But  perhaps  some  lati- 
made  with  fraudulent  intent  on  the  tude  would  be  allowed  in  such  cases, 
part  of  the  grantor  has  been  set  upon  the  ground  that  such  matters 
aside  without  evidence  to  bring  are  not  usually  considered  very 
home  to  the  grantee  participation  much,  and  are  not  settled,  at  the 
in  the  fraud.  Tunno  v.  Trezvant,  time  of  making  the  engagement. 
2  De  Sauss.  264.  Settlement  of  one's  Re-celebration  of  a  marriage  can- 
whole  property  has  in  the  same  state  not  be  taken  into  account  upon  a 
been  considered  conclusive  of  fraud,  question  whether  a  conveyance  is 
Simpson  v.  Graves,  Riley  Eq.  232;  founded  upon  valuable  considera- 
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whether  the  conveyance  is  made  to  the  intended  wife  or  to 
the  intended  husband;  nor  can  it  make  any  difference  whether 
it  was  made  by  one  of  the  parties  to  be  married  or  by  a  third 
person.1  It  does  not  matter  even  that  there  is  a  false  recital 
of  the  consideration  on  the  face  of  the  deed;  that  cannot 
give  cause  for  a  forfeiture  of  what  the  grantee  was  entitled 
to  receive.2  Bankruptcy  statutes  in  England  have  in  some 
slight  particulars  modified  the  rule  of  marriage  as  a  valuable 
consideration.8 


tion,  as  where  a  conveyance  is  made 
between  a  marriage  upon  elopement 
and  a  subsequent  solemnization  of 
marriage.  Ex  parte  Hall,  1  Ves.  & 
B.  112;  Dobbyn  v.  Adams,  7  Ir.  Ch. 
193;  Adams  v.  Adams,  8  Ir.  Ch.  41. 

1  Arnold  v.  Eetis,  supra,  father 
to  daughter  and  intended  husband; 
[Cohen  v.  Knox,  90  Cal.  266, 27  Pac. 
215;  Welles  v.  Cole,  4  Grat.  (Va.) 
645.]  Clarke  v.  Wright,  6  Hurl.  & 
N.  849,  872,  Cockburn,  C.  J. 

3  Campion  v.  Cotton  and  Kevan 
v.  Crawford,  supra.  [Otis  v.  Spen- 
cer, 102  111.  622  (opinion);  Bouser 
v.  Miller,  5  Or.  110.]  Fraud  on  cred- 
itors however,  in  which  the  in- 
tended wife  is  implicated,  would 
avoid  the  transaction.  Buhner  v. 
Hunter,  supra. 

The  agreement  of  the  parties  to 
having  a  marriage  settlement  an- 
nulled affords  a  valuable  considera- 
tion for  the  husband  to  convey  back 
to  his  wife  property  which  he  re- 
ceived under  the  same.  Harper  v. 
Scott,   12  Ga.   125. 

8  The  English  Bankruptcy  Act, 
1883,  section  47,  (1)  provides  that 
any  settlement  of  property,  not  be- 
ing a  settlement  made  before  and  in 
consideration  of  marriage,  or  made 
in  favor  of  a  purchaser  or  incum- 
brancer in  good  faith  and  for  valu- 


able consideration,  or  a  settlement 
made  on  or  for  the  wife  or  children 
of  the  settlor  of  property  which  has 
accrued  to  the  settlor  after  mar- 
riage in  right  of  his  wife,  shall,  if  the 
settlor  becomes  bankrupt  within 
two  years  after  the  date  of  the  settle- 
ment, be  void  against  the  trustee  in 
bankruptcy,  and  shall,  if  the  settlor 
becomes  bankrupt  at  any  subse- 
quent time  within  ten  years  after 
the  date  of  the  settlement,  be  void 
against  the  trustee  in  bankruptcy, 
unless  the  parties  claiming  under  the 
settlement  can  prove  that  the  set- 
tlor was  at  the  time  of  making  the 
settlement  able  to  pay  all  his  debts 
without  the  aid  of  the  property  com- 
prised in  the  settlement,  and  that 
the  interest  of  the  settlor  in  such 
property  had  passed  to  the  trustee 
of  such  settlement  on  the  execution 
thereof.  (2)  Any  covenant  or  con- 
tract made  in  consideration  of  mar- 
riage, for  the  future  settlement  on 
or  for  the  settlor's  wife  or  children 
of  any  money  or  property  wherein 
he  had  not,  at  the  date  of  the  mar- 
riage, any  estate  or  interest,  whether 
vested  or  contingent  in  possession 
or  remainder,  and  not  being  money 
or  property  of  or  in  right  of  his  wife, 
shall,  on  his  becoming  bankrupt  be- 
fore the  property  or  money  has  been 
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There  has  been  much  discussion  in  the  courts  of  F.ngimirl 
upon  the  question,  as  it  is  usual  to  put  it,  who  are  within  the 
consideration  of  the  marriage.  There  never  has  been  any 
doubt  that  the  person  to  be  married  and  her  or  his  issue  were 
within  it,  i.  e.  were  purchasers  for  valuable  consideration; l  a 
the  difficulty  has  been  in  regard  to  relatives  ('  collaterals/  as 
they  are  called)  other  than  such  issue,  children  and  grand- 
children 2  for  whom  provision  may  have  been  made,  —  are  they, 
the  '  collaterals/  purchasers  for  value?  A  case  8  of  the  sort, 
touching  the  statute  of  27th  Elizabeth,  went  to  the  Exchequer 
Chamber  in  the  year  1861,  where  different  views  were  devel- 
oped. It  was  held,  one  judge  dissenting,  that  the  plaintiff,  an 
illegitimate  son  of  the  settlor,  for  whom  provision  had  been 
made,  was  a  purchaser  for  value. 

Mr.  Justice  Blackburn  so  held  on  the  ground  that  the  set- 
tlement in  the  particular  case  was  a  contract  in  which  the 
dispositions  made  interfered  with  the  rights  which  otherwise 
would  have  arisen  and  that  it  was  to  be  taken  therefore  as 
a  bargain  of  both  sides  that  the  plaintiff  should  have  the 
benefit  of  the  provision.4    Lord  Cockburn  and  Mr.  Justice 

actually  transferred  or  paid  pursu-  have  the  right  to  say,  you  shall  each 
ant  to  the  contract  or  covenant,  be  of  you  do  what  you  can  do,  and  we 
void  against  the  trustee  in  the  bank-  must  not  be  disappointed/  Lord 
ruptcy.  (3)  '  Settlement '  includes  Eldon  in  Rancliffe  v,  Parkyns,  6 
any  conveyance  or  transfer  of  prop-  Dow,  149,  209. 
erty.  2  Saunders  v.  Dehew,  2  Vem.  271. 
1  The  difference  between  the  con-  s  Clarke  v.  Wright,  6  Hurl.  &  N. 
sideration  of  marriage,  where  issue  849,  affirming  s.  c.  as  Dickenson  v. 
are  to  have  benefits,  and  considera-  Wright,  5  Hurl.  &  N.  401.  All  the 
tion  in  other  contracts,  should  be  cases  are  here  reviewed, 
noticed.  '  In  a  contract  between  A  4  So  Lord  Eldon  had  put  the  case 
and  B  if  A  does  not  make  it  good  on  in  Pulvertoft  v.  Pulvertoft,  18  Ves. 
the  one  hand,  B  is  not  bound  on  the  84;  so  Lord  Redesdale  had  held  in 
other.  But  not  so  in  the  case  of  mar-  O'Gorman  v.  Comyn,  2  Schoales  & 
riage;  for  if  the  mutual  issue  are  L.  137,  147;  and  so  Sir  Wm.  Grant 
purchasers,  though  it  is  not  made  in  Nairn  v.  Prowse,  6  Ves.  752.  In 
good  by  one  of  the  parties  the  issue  the  last  named  case  the  learned  Mas- 
including  children  born  before  the  marriage.  Coutts  v.  Greenhow, 
2  Munf.  (Va.)  363. 
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Wightman  considered  that  the  plaintiff's  case  came  within  an 
exception  to  the  rule  that  '  collaterals '  were  not  within  the 
consideration  of  marriage,  which  they  assumed  to  have  become 
established  law,  —  that  exception  being  in  favor  of  the  chil- 
dren of  a  former  marriage  of  the  settlor.1  This  view  was  af- 
terwards adopted  by  Mr.  (now  Lord)  Justice  Fry; 3  but  later 
still,  in  the  House  of  Lords,  Lord  Selborne  pronounced  in  favor 
of  the  view  of  Mr.  Justice  Blackburn,  making  the  question  to 
turn  upon  the  inquiry  whether  there  had  been  a  mutual  con- 
tracting in  favor  of  the  collaterals.8  That  is  now  probably  to 
be  taken  as  the  settled  doctrine  in  England;  *  if  so,  there  ap- 
pears  to  be  little  left  of  the  supposed  rule  which  would  ex- 
clude the  collateral  relatives,  for  in  ordinary  cases  it  must  be 
probable  that  they  are  within  '  the  considerations  of  the  mu- 
tual contract.' 6 


ter  of  the  Rolls  says  that  there  were 
doubts  then  (1802)  whether  the  con- 
sideration of  marriage  extended  to 
objects  unconnected  with  the  mar- 
riage; but  he  disposes  of  the  doubts 
by  saying  that  '  the  consideration 
runs  through  the  whole  settlement.' 

1  There  was  another  exception 
also,  in  favor  of  the  issue  of  the  set- 
tlor by  a  future  marriage,  in  default 
of  issue  by  the  one  about  to  take 
place.  Clayton  v.  Wilton,  6  Maule 
6  S.  67,  note. 

3  Gale  v.  Gale,  6  Ch.  D.  144. 

8Mackie  v.  Herbertson,  9  App. 
Cas.  337.  Selborne,  L.  C:  'The 
considerations  of  the  contract, 
though  founded  on  marriage,  must, 
I  apprehend,  extend  to  all  those 
terms  of  the  contract  on  which  de- 
pend the  interests  of  the  persons 
who  are  within  the  consideration 
of  marriage;  and  when  they  take, 
only  on  terms  which  admit  to  a  par- 
ticipation with  them  others  who 
would  not  otherwise  be  within  the 


consideration,  then,  not  the  matri- 
monial consideration  properly  so 
called,  but  the  considerations  of  the 
mutual  contract,  extend  to  and  com- 
prehend them.'  See  also  Doe  d. 
Baverstock  v.  Rolfe,  8  Ad.  &  E.  650. 

4  May,  Fraudulent  Conveyances, 
352,  2d  ed.  So  in  Ireland.  O'Gor- 
man  v.  Comyn,  2  Schoales  &  L.  137, 
147.  [See  Paul  v.  Paul,  20  Ch.  Div. 
742.  Previously  (Paul  t>.  Paul,  15 
Ch.  Div.  580)  creditors  had  been  al- 
lowed to  reach  this  fund,  but  in  the 
later  case  it  was  held  that  the  rights 
of  the  collateral  relatives  were  not 
subject  to  defeasance  by  an  agree- 
ment of  the  husband  and  wife.] 

6  Doe  d.  Baverstock  v.  Rolfe,  su- 
pra, would  be  a  case  for  excluding  a 
collateral.  There  the  limitation 
was  shown,  by  facts  on  the  face  of 
the  conveyance  and  of  other'  con- 
veyances forming  part  of  the  trans- 
action, not  to  have  been  made  for 
the  benefit  or  at  the  wish  of  the 
party  in  question;  and  his  concur. 
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It  was  admitted  by  Chief  Justice  Cockburn  that  where  a 
father,  tenant  for  life,  joins  with  his  son,  tenant  in  tail,  in  a 
settlement  on  the  occasion  of  the  son's  marriage,  the  father 
may  require  provision  for  collateral  relatives.  In  such  a  case 
the  father's  co-operation  being  necessary  to  a  resettlement 
of  the  estate,  he  might  stipulate  for  such  terms  as  he  pleased 
as  the  price  of  his  concurrence.1  The  same  would  be  true,  a 
fortiori,  whqre  the  father  makes  the  provision  out  of  property 
belonging  entirely  to  him.2  Lord  Teynham  seised  in  fee,  in 
consideration  of  a  marriage  between  his  eldest  son  and  E 
and  a  marriage  portion  of  £5,000  to  be  paid,  which  after- 
wards was  paid,  made  a  settlement  on  said  son  and  the  heirs 
of  his  body  in  the  marriage,  remainder  to  the  settlor's  second 
son  in  tail,  remainder  to  his  own  right  heirs;  and  upon  a 
subsequent  sale  of  the  estate  for  value  by  the  settlor  and  his 
death,  the  question  was,  whether  the  second  son  was  a  pur- 
chaser for  value.    It  was  held  that  he  was.8 

A  wife's  inchoate  right  of  dower  and  the  like  interests,  real 
or  personal,  arising  from  marriage,4  should  also  be  mentioned; 
these  will  constitute  a  valuable  consideration  for  a  reasonable 
conveyance  of  property  by  the  husband,  or  from  funds  fur- 
nished by  the  husband,  to  the  wife.5  °    In  Rundlett  v.  Ladd, 

rence  did  not  appear  to  have  been  a  1  Mod.  119.    The  purchaser  had  no- 
part  of  the  contract.    [In  Bumgard-  tice. 

ner  v.  Harris,  92  Va.  188,  23  8.  E.         8  Teynham  v.  Mullins,  supra. 
229,  a  settlement  was  held  valid  as         4  See  chapter  6,  §§3,  7. 
to  a  life  estate  to  the  wife,  but  void         6  Bullard  v.  Briggs,  7  Pick.  533 

as  against  creditors  in  its  limitations  Holmes  v.  Winchester,   133  Mass 

over  to  heirs  of  the  grantor.]  140;  Nims  v.  Bigelow,  45  N.  H.  343 

1  Clarke  v.  Wright,  supra.  That  Rundlett  v.  Ladd,  59  N.  H.  15 
was  a  case  put  by  Lord  Eldon  in  Gordon  v.  Tweedy,  71  Ala.  202 
Pulvertoft  v.  Pulvertoft,  18  Ves.  84.  Sykes  v.  Chadwick,  18  Wall.  141 

2  O'Gorman  v.  Comyn,  2  Schoales  Bank  of  United  States  v.  Lee,  13 
<fe  L.  137,  147;  Teynham  v.  Mullins,  Peters,  107;  Hershy  t?.  Latham,  46 

°  It  is  frequently  difficult  to  determine  whether  the  relation  of  debtor 
and  creditor  exists  between  husband  and  wife,  on  account  of  the  laxity 
and  lack  of  precision  usually  characterizing  their  business  relations.  The 
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supra,  it  appeared  that  land  had  been  conveyed   by  a  third 
person  to  a  debtor's  wife,  the  defendant  in  a  suit  by  a  creditor 


Ark.  542;  FarweU  v.  Johnston,  34 
Mich.  342;  Sedgwick  v.  Tucker,  90 
Ind.  271 ;  Brown  v.  Rawlings,  72  Ind. 
505;  Singree  v.  Welch,  32  Ohio  St. 
320;  Patrick  v.  Patrick,  87  111.  555; 
Payne  v.  Miller,  103  III.  442;  Clerk 
v.  Nettleship,  2  Lev.  148.  [Nalle  v. 
Lively,  15  Fla.  130;  Citizens'  Bank 
v.  Bolen,  121  Ind.  301,  23  N.  E.  146; 
Baldwin  v.  Heil,  155  Ind.  682,  58 
N.  E.  200;  Marshall  v.  Hutchinson, 
5  B.  Mon.  (Ky.)  298;  Meyer  v.  Price, 
9  Md.  552;  Peaslee  v.  Collier,  83 
Mich.  549,  47  N.  W.  353;  Ilfeld  i>. 
de  Baca,  13  N.  M.  32,  79  Pac.  723; 
Quarles  v.  Lacey,  4  Munf.  (Va.)  251. 
A  fortiori,  when  the  wife  releases 
her  right  in  the  homestead  in  con- 
sideration of  a  conveyance  to  her. 
Novelty  Co.  v.  Pratt,  21  Mo.  App. 
171;  Burnham  v.  McMichael,  6 
Tex.  Civ.  App.  496,  26  S.  W.  887; 
Allen  v.  Perry,  56  Wis.  78,  14 
N.  W.  3.  It  has  in  most  cases  been 
held  that  the  wife  may  hold  only  to 
the  value  of  her  potential  right  of 
dower.  Ward  v.  Crotty,  4  Mete. 
(Ky.)  59;  Smart  v.  Haring,  14  Hun 
276;  Quarles  v.  Lacey,  supra;  Johns- 
ton v.  Gill,  27  Gratt.  587;  Strayer  v. 
Long,  86  Va.  557,  10  S.  E.  574; 
Glasscock  v.  Brandon,  35  W.  Va.  84, 
12  S.  E.  1102.  Contra,  Singree  v. 
Welch,  supra.  In  a  case  where  the 
wife  knew  of  the  husband's  insol- 


vency, and  when  the  property  trans- 
ferred to  the  wife  was  manifestly 
out  of  proportion  to  the  value  of  the 
dower,  the  transfer  was  held  invalid. 
Clinton  Bank  v.  Cummins,  38  N.  J. 
Eq.  191.  It  has  been  held  that  the 
conveyance  must  be  in  consideration 
of  a  present,  not  a  past  release  of 
dower.  Woodson  v.  Pool,  19  Mo.  340; 
Borden  v.  Doughty,  42  N.  J.  Eq. 
314,  3  Atl.  352;  Pusy  v.  Ruby,  81 
Va.  317.  But  it  has  been  held  that 
either  a  written  or  an  oral  contem- 
porary agreement  will  be  sufficient 
to  support  a  future  conveyance. 
Glasscock  v.  Brandon,  supra.  Re- 
lease of  dower  in  heavily  encum- 
bered land  not  shown  to  be  worth 
more  than  the  mortgage  is  not  suffi- 
cient consideration  for  the  convey- 
ance of  other  land.  Com.  Title  Ins. 
A  Trust  Co.  v.  Brown,  166  Pa.  St. 
477,  31  Atl.  205.  In  Allen  i>.  Perry, 
supra,  it  was  held  error  to  instruct 
the  jury  that ( The  transaction  must 
be  bona  fide,  and  must  be  watched 
with  considerable  jealousy  on  ac- 
count of  the  respective  situations  of 
the  parties.1]  Contra,  Haynes  v. 
Kline,  64  Iowa,  308,  20  N.  W.  453. 
[Dower  in  Iowa  being  extinguished 
by  execution  sale  of  the  husband's 
land.]  That  the  wife  may  be  a 
'  creditor  '  of  her  husband  generally 
see  chapter  6,  §  7. 


husband  is  not  a  debtor  in  virtue  of  having  received  property  of  the  wife 
to  which  he  is  entitled  by  law,  even  if  there  was  an  expectation  on  the 
part  of  the  wife  that  he  would  use  it  for  her  benefit.  Russell  v.  Thatcher, 
2  Del.  Ch.  320;  Bayne  v.  State,  62  Md.  100;  Eggleston  v.  Slusher,  50  Neb. 
83,  69  N.  W.  310;  Suber  v.  Chandler,  36  S.  C.  344,  15  S.  E.  426;  Joiner 
v.  Franklin,  12  Lea  (Tenn.)  420;  Rixey's  admr.  v.  Deitrick,  85  Va.  42, 
6  S.  E.  615;  Clarke  v.  King,  34  W.  Va.  631,  12  S.  E.  775.  The  decision  will 
therefore  often  hinge  not  so  much  on  the  intent  of  the  parties,  as  on  the 
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to  recover  the  land.    The  wife  paid  for  the  land,  but  she 

received  the  money  from  her  husband  shortly  before.    The 

question  whether  under  the  law  the  husband  acquired  ownership  of  the 
property  by  virtue  of  the  marriage  relation.  Balling  v.  Jones,  67  Ala. 
£08;  Vincent  v.  State,  74  Ala.  274;  Wing  v.  Roswald,  74  Ala.  346  (cf. 
Brevards'  Exor.  v.  Jones,  50  Ala.  221);  Pryor  v.  Smith,  4  Bush  (Ky.), 
379;  Willis  v.  Gattmon,  53  Miss.  721;  Columbia  Bank  v.  Winn,  132  Mo. 
SO,  33  S.  W.  457.  The  husband  may  part  with  his  right  before  reducing 
the  property  to  possession.  Bradford  v.  Goldsborough,  15  Ala.  311.  So 
in  Jaycox  v.  Caldwell,  51  N.  Y.  395,  where  the  husband,  although  in  point 
of  law  possessed  of  his  wife's  personal  property  by  reason  of  the  marriage 
relation,  had  never  exercised  any  acts  of  ownership  over  it,  but  had  taken 
it  under  a  specific  agreement  that  it  should  be  loaned  to  him.  It  has 
even  been  held  that  the  husband  may  show  that  he  reduced  the  prop- 
erty to  possession,  not  for  himself  but  for  the  wife  and  as  a  part  of  her 
•estate.  Speery  v.  Haalan,  24  Ga.  631.  The  question  frequently  arises 
over  transfers  in  consideration  of  the  wife's  earnings.  These  are  not 
valid  in  states  where  the  husband's  common  law  right  to  these  earningB 
has  not  been  altered  by  statute.  Dumas  v.  Neal,  51  Ga.  563;  Kedey  v. 
Petty,  153  Ind.  179,  54  N.  E.  798;  McAfee  v.  McAfee,  28  S.  C.  188,  5  S.  E. 
480;  Campbell  v.  Bowles'  Admr.,  30  Grat.  (Va.)  362.  See  Hinman  v. 
Parkins,  33  Conn.  108.  In  Tennessee,  a  wife  has  been  allowed  the  proceeds 
not  only  of  her  earnings,  but  savings  from  her  household  allowance.  Car- 
penter v.  Franklin,  89  Tenn.  142,  14  S.  W.  484.  A  settlement  of  a  wife's 
previous  earnings  to  her  own  use  is  void  against  existing  but  valid  against 
subsequent  creditors.  Pinkston  v.  McLemore,  31  Ala.  308;  Glaze  v.  Blake, 
56  Ala.  379.  The  earnings  of  a  minor  are  subject  to  tfre  same  rule,  unless 
he  has  been  emancipated  before  the  earnings  accrued.  Crary  v.  Hoffman, 
115  la.  33,  88  N.  W.  833;  Stumbaugh  v.  Anderson,  46  Kan.  541,  26 
Pac.  1045.    See  further  p.  43,  ante. 

It  does  not  follow,  because  statute  gives  a  right  to  the  wife  to  retain 
tier  earnings,  that  the  husband  may  make  a  contract  good  as  against  cred- 
itors to  pay  her  for  the  performance  of  work  in  his  own  household,  so  that 
money  so  earned  will  be  valid  consideration  for  a  conveyance,  even  if 
her  duties  extend  beyond  the  mere  care  of  husband  and  children.  Union 
Tr.  Co.  v,  Fisher,  25  Fed.  178  (lodging-house);  Dumas  v.  Neal,  55  Ga. 
563  (lodgiag-house);  Coleman  w.  Burr,  93  N.  Y.  17  (care  of  husband's 
invalid  mother) .  But  an  agreement  for  compensation  for  something  entirely 
apart  from  household  services  may  be  valid.  Carse  v.  Reticker,  95  la. 
25,  63  N.  W.  461 ;  Birdsall  Co.  v.  Schwartz,  26  App.  Div.  343,  49  N.  Y. 
Supp.  343.  In  this  case  the  earnings  had  been  paid  over  to  the  wife  while 
the  husband  was  solvent,  and  were  held  to  constitute  a  part  of  her  separate 
-  estate. 

If  it  appears  that  property  used  by  the  husband  was  actually  the 
wife's,  either  by  settlement  or  under  statutes  for  the  protection  of 
married  women,  and  that  it   was  not   the  intention   of   the  wife  to 
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husband  in  previous  years  had  made  a  number  of  conveyances 
of  land  out  of  a  tract  called  the  '  Hanson  farm/  in  which  the 

relinquish  her  rights,  she  may  take  a  conveyance  to  protect  her  interests 
on  the  same  footing  as  any  other  creditor.  The  relation  of  debtor  and  cred- 
itor may  arise  from  the  use  by  the  husband  of  property  which  legally 
or  equitably  belonged  to  the  wife,  or  by  the  use  of  her  means  to  buy 
property  which  he  has  had  placed  in  his  own  name.    Tarsney  v.  Turner, 

48  Fed.  818;  Rowland  v.  Plummer,  60  Ala.  182;  Northington  v.  Faber,  52 
Ala.  45;  Lyne's  Admr.  v.  Wann,  72  Ala.  43;  Booher  t>.  Worrill,  55  Ga.  332; 
Earl  v.  Earl,  186  111.  370,  57  N.  E.  1079;  Leonard  v.  Barrett,  70  Ind.  367,' 
Farmers'  Trust  Co.  v.  Lynn,  103  la.  159,  72  N.  W.  496;  Latimer  v.  Glenn, 
2  Bush  (Ky.)  535;  Rogers  v.  Mayer,  59  Miss.  524;  Knickerbocker  Tr.  Co. 
v.  Carhart,  71  N.  J.  Eq.  495,  64  Atl.  756  (wife's  money  used  for  improve- 
ment of  the  homestead);  McKamey  v.  Thorp,  61  Tex.  648;  Hamilton  t>. 
Steele,  22  W.  Va.  348.  The  original  transaction  may  be  strictly  a  loan, 
not  legally  enforceable  in  all  jurisdictions,  owing  to  the  common  law 
invalidity  of  contracts  between  husband,  and  wife,  but  recognized  as 
consideration  for  a  transfer  of  property.  Rowland  v.  Plummer,  supra; 
Simms  v.  Tidwell,  98  Ga.  686,  25  8.  E.  555;  McQuown  v.  Law,  18  111.  App. 
34;  Fulp  v.  Beaver,  136  Ind.  319,  36  N.  E.  250;  Rockford  Co.  v.  Mastin, 
75  la.  112,  39  N.  W.  219;  Citizen's  Bank  v.  Webster,  76  la.  381,  41  N.  W. 
47;  Bailey  v.  Kansas  Mfg.  Co.,  32  Kan.  73,  3  Pac.  756;  Randall  v.  Lunt, 
51  Me.  246;  Atlantic  Bank  v.  Taverner,  130  Mass.  407;  Parker  v.  Barken- 
owitz,  116  Mich.  58,  74  N.  W.  290;  Lipscomb  v.  Lyon,  19  Neb.  511,  27 
N.  W.  731;  Harvey  v.  Godding,  77  Neb.  289,  109  N.  W.  220;  Savage  v. 
O'Neil,  44  N.  Y.  298,  reversing  (on  another  point)  42  Barb.  374;  Bund- 
stone  v.  Jones,  182  Pa.  St.  574,  38  Atl.  714;  Kolbe  v.  Harrington,  15 
8.  D.  263,  88  N.  W.  572;  Shryock  v.  Latimer,  57  Tex.  674;  Drew  v.  Corliss, 
65  Vt.  650,  27  Atl.  613;  Spence  v.  Repass,  94  Va.  716,  27  S.  E.  583;  First 
Nat.  Bank  v.  Parsons,  42  W.  Va.  137,  44  S.  E.  554.  In  the  absence  of  & 
stipulation  to  such  effect,  it  is  doubtful  whether  interest  should  be  allowed 
as  a  part  of  the  consideration.  Lyne's  Admr.  v.  Wann,  supra;  allowing 
interest,  Grabill  v.  Moyer,  45  Pa.  St.  50.  At  any  rate,  including  interest 
not  properly  due  will  not  vitiate  a  judgment.  App.  of  Meckley,  102  Pa. 
St.  536.  It  makes  no  difference  that  the  loan  was  of  money  originally 
given  by  the  husband  to  the  wife,  if  the  gift  was  at  the  time  valid  against 
creditors.    Dillen  v.  Johnson,  132  Ind.  75,  30  N.  E.  786. 

The  mere  fact  that  a  husband  has  used  money  of  his  wife's  is  not 
sufficient  to  furnish  a  presumption  that  a  loan  was  intended.  There  must 
be  further  evidence,  either  of  an  express  promise  to  repay,  or  of  circum- 
stances showing  that  a  loan  was  intended.  To  use  the  expression  of  one  of 
the  courts,  '  In  view  of  the  mutual  benefits  which  are  likely  to  accrue 
from  the  use  of  the  advancement,  the  law  will  not  create  the  relation  of 
debtor  and  creditor  between  the  parties.'    Hughes  v.  Noyes,  171  HI.  575,. 

49  N.  E.  703;  Hauk  v.  Van  Ingen,  196  HI.  20,  63  N.  E.  705;  Peninsular 
Stove  Co.  v.  Roark,  94  la.  560,  63  N.  W.  326;  Iseminger  v.  Criswell,  98 
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wife  had  refused  to  join  by  way  of  releasing  dower,  except  upon 
a  (verbal)  promise  by  the  husband  to  pay  her  a  certain  sum  of 
money.  The  money  in  question  was  the  money  thus  promised. 
The  creditor  desired  an  instruction  that  a  verbal  agreement 
between  husband  and  wife,  by  which  the  husband  undertook 
to  pay  the  wife,  at  some  future  time,  for  releasing  her  dower, 
was  of  no  legal  validity,  and  that  the  husband  had  no  law- 
ful right,  against  creditors,  to  pay  any  money  to  the  wife  in 
performance  of  such  an  undertaking.  But  the  court  refused 
the  request;  and  this  refusal  was  sustained  by  the  Supreme 
Court.1 


1  So  in  Brown  v.  Rawlings,  supra. 
In  Rundlett  v.  Ladd,  Foster,  J.  said: 
'  The  dower  right  in  the  Hanson 
farm,  which  the  defendant  released, 
belonged  not  to  her  husband  but  to 
her.  It  could  not  be  conveyed  by 
him  nor  taken  by  his  creditors  on 
execution.  ...  It  does  not  appear 


that  she  received  more  than  the 
value  of  it.  .  .  .  If  she  had  not 
signed  the  deeds,  the  sum  she  re- 
ceived would  not  have  been  paid. 
...  If  the  farm  had  not  been 
sold,  and  his  creditors  had  levied 
execution  on  it,  his  interest  in  it 
would  have  been  appraised  and  set 


la.  382,  67  N.  W.  289;  Woods  v.  Allen,  109  la.  484,  80  N.  W.  540;  Grover 
&  Baker  Co.  t>.  Radcliff,  63  Md.  496;  Diggs  v.  McCullough,  69  Md.  592, 
16  Atl.  453;  Bailey  v.  Kansas  Mfg.  Co.,  32  Kan.  73,  3  Pac.  756;  Preston 
Bank  t>.  Leonard,  121  Mich.  381,  81  N.  W.  264;  Wake  v.  Griffin,  9  Neb. 
47,  2  N.  W.  461;  Brownell  v.  Stoddard,  42  Neb.  177,  60  N.  W.  380;  Clift 
v.  Moses,  75  Hun  (N.  Y.),  517,  27  N.  Y.  Supp.  28,  aff.  151  N.  Y.  628,  45 
N.  E.  1131  (partly  valid  debt);  Grabill  v.  Mover,  45  Pa.  St.  530;  Fidelity 
L.  &  T.  Co.  v.  Engleby,  99  Va.  168,  37  N.  E.  957;  Zinn  v.  Law,  32  W.  Va. 
447,  9  S.  E.  871.  See  also  Porter  v.  Goble,  88  la.  565,  55  N.  W.  530; 
First  Nat.  Bank  v.  McClellan,  9  N.  M.  636,  58  Pac.  347;  Wass  v.  Tennent 
Co.  3  Ok.  152,  41  Pac.  339;  Kanawha  Valley  Bank  v.  Atkinson,  32  W.  Va. 
203,  9  S.  E.  175.  Compare  New  South  Assn.  v.  Reed,  96  Va.  345,  31  S.  E. 
514,  with  McConville  v.  Bank,  98  Va.  9,  34  S.  E.  891.  Particularly  strong 
is  the  case  against  a  loan,  when  the  money  has  been  spent  for  ordinary 
living  expenses.  Clift  v.  Moses,  supra  (citing  Third  Nat.  Bank  t?.  Guenther, 
123  N.  Y.  568,  25  N.  E.  986).  While  the  above  statement  is  true  of 
property  which  the  wife  has  voluntarily  abandoned  to  her  husband,  it 
is  held  in  some  jurisdictions  that  when  the  separate  estate  coming  by 
inheritance  or  otherwise  to  the  wife  is  received  by  the  husband,  the  pre- 
sumption is  that  he  holds  it  as  her  agent  or  in  trust  for  her.  Cole  v.  Lee's 
Exor.,  45  N.  J.  Eq.  779, 18  Atl.  854;  Grabill  w.  Mover,  45  Pa.  St.  530.  See 
Riley  v.  Vaughan,  116  Mo.  169,  22  S.  W.  707  (interpreting  Illinois  law). 
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Undertakings  of  that  sort  however  may  easily  be  made  a 
cover  for  fraud,  and  should  accordingly  be  narrowly  scruti- 
nized, especially  if  the  husband  was  embarrassed.1  And  even 
though  free  from  meditated  wrongdoing,  they  should  be 
allowed,  against  the  claims  of  creditors,  only  in  so  far  as  they 
are  reasonable;  the  transfer  by  the  husband  should  not  be 
permitted  to  stand  if  the  value  of  the  dower  right  would 
make  a  very  inadequate  consideration  for  the  property  or 
money  given  in  return  for  the  release.2 

§  11.  Connected  Transactions. 

Again  instruments  executed  at  the  same  time  though  not 
containing  references  to  each  other  may  be  parts  of  one  trans- 
action, and  may  be  so  treated,  and  thus  given  the  support  of 
a  common  consideration,  when  otherwise  one  of  them  would 
be  voluntary.8  A,  being  indebted,  but  not  insolvent,  applied  to 
his  mother  for  a  loan.  She  consented  upon  the  terms  of  her 
son's  making  a  settlement  of  certain  property,  to  which  he 
was  entitled,  upon  himself  for  life  and  after  his  death  upon 
his  children.  A  mortgage  was  executed  to  secure  the  loan, 
and  at  the  same  time  a  settlement  of  the  property  referred  to 
was  also  executed;  but  neither  deed  referred  to  the  other. 
A  became  insolvent  and  died;  and  his  assignee  in  bankruptcy 
now  sued  to  have  the  settlement  set  aside.  But  the  House 
of  Lords  decided  that  it  was  valid  under  the  statute  of  13th 
Elizabeth.4 

Where,  on  the  other  hand,  a  number  of  transfers  are  made 
at  the  same  time  constituting  in  all  the  entire  property  of  a 
debtor,  it  matters  not,  it  seems,  that  a  valuable  and  an  ade- 

off  in  payment  of  his  debts,  not  2  Gordon  v.  Tweedy,  supra;  Pat- 

at  the  value  of  the  farm  but   at  rick  v.  Patrick,  supra, 

the  value  of   the   farm   subject  to  8  Thompson  v.  Webster,  7  Jur. 

her  right  of  dower/  N.  S.  531 ;  Harman  v.  Richards,  10 

1  Gordon  v.  Tweedy,  supra;  Pat-  Hare,  81. 

rick  v.  Patrick,  supra;  Burwell  v.  4  Thompson  v.  Webster,   supra, 

Lumsden,  24  Gratt.  443.  affirming  5  Jur.  N.  S.  921  and  668. 
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quate  consideration  may  have  been  received  by  the  debtor  for 
some  of  the  gifts;  if  still  the  general  effect  is  to  delay  cred- 
itors, the  transaction  may  be  annulled  by  them.1  In  an  Eng- 
lish case  *  children  procured  their  father,  who  was  weak  in 
mind  and  body,  to  distribute  among  them  the  whole  of  his 
property,  partly  in  consideration  of  annuities  for  his  life, 
partly  by  voluntary  settlement,  and  partly  by  pecuniary  gifts; 
the  children  knowing  that  the  effect  of  the  distribution  would 
be  to  defeat  creditors.  The  transaction  was  held  void  within 
the  meaning  of  the  statute. 

Another  case  *  turning  upon  the  same  principle  was  to  this 
effect:  A  trader  who  had  become  insolvent  agreed  to  sell  out 
in  consideration  of  a  sum  of  money  and  an  annuity  for  the 
joint  lives  of  himself  and  his  wife  equal  to  a  quarter  of  the 
profits  of  the  business,  with  a  smaller  contingent  annuity  of 
the  same  kind  to  the  wife  in  case  she  survived.  The  wife 
did  survive  the  husband,  and  creditors  now  sought  to  have 
the  transaction  set  aside  so  far  as  this  latter  annuity  was 
concerned,  as  being  voluntary,  and  therefore  in  fraud  of  their 
rights;  and  they  succeeded,  the  rest  of  the  transaction  being 
left  undisturbed.  The  object  of  the  debtor  plainly  was  to 
obtain  the  benefit  of  the  entire  property  for  his  own  use.4 

Where  the  several  transactions  occur  at  substantially  dif- 
ferent times,  then  to  connect  them  there  should  be  some 
reference,  express  or  of  clear  implication,  from  the  one  to  the 
other  or  others,  or  the  case  should  be  one  in  which  parol 
evidence  may  be  proper  for  the  purpose;  and  the  intention  to 
connect  the  transactions  should,  as  has  elsewhere  been  ob- 
served, be  manifested  according  to  the  requirements  of  the 

1  Cornish  v.  Clark,  L.  R.  1  Eq.  2  Cornish  v.  Clark,  supra. 

184;  Swits  v.  Bruce,  16  Neb.  463,  8  French  v.  French,  6  De  G.  M. 

20  N.  W.  639.     See  Nickerson  v.  &  G.  95. 

English,  142  Mass.  267,  8  N.  E.  45,  4  Neale  v.  Day,  28  L.  J.  Ch.  45,  a 

as  to  the  principle  of  connected  case  of  the  same  kind, 
transactions. 
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law.  It  will  not;  it  seems,  be  enough  to  connect  two  transac- 
tions separated  by  a  long  interval  of  time,  that  the  later  one 
'accomplishes  some  of  the  purposes  contemplated  by  the  ear- 
lier, but  in  other  respects  varies  materially  from  it.  In  a 
case1  under  the  statute  of  27th  Elizabeth  it  appeared  that  a 
young  man,  under  age  and  engaged  to  marry,  had  promised  in 
writing  to  make  a  certain  settlement  upon  his  intended  wife, 
on  their  marriage,  which  was  to  take  place  and  took  place 
shortly  after  his  majority.  The  marriage  occurred  in  1859. 
In  1872  a  settlement  was  made  upon  the  wife  differing  in  terms 
from  what  had  been  promised,  and,  though  containing  property 
referred  to  in  the  promise,  containing  other  property  also. 
There  was  no  reference  to  the  antenuptial  promise.  It  was  held 
that  the  settlement  could  not  be  referred  to  the  promise,  so  as 
to  make  it  a  ratification  of  the  same  after  majority;  and  the 
settlement  was  held  fraudulent  against  a  subsequent  purchaser. 
Indeed  in  cases  of  previous  oral  promises,  invalid  under  the 
Statute  of  Frauds,  it  would  not  be  enough,  it  seems,  by  the 
weight  of  authority,  that  a  later  writing  and  conveyance  ex- 
pressly referred  to  and  performed  the  promise;  for  the  prom- 
ise still  is  not  in  writing.  The  authorities  however,  as  we 
have  elsewhere  seen,  are  not  in  entire  harmony  upon  this 
subject.3  Whether  the  past  transaction  was  founded  upon  a 
valuable  consideration  or  not  makes  no  difference  in  any 
case;  if  it  is  necessary  for  the  present  purpose  that  the  later 
transaction  should  be  connected  with  the  earlier,  the  con- 
nection must  be  made  according  to  law.  Thus  if  the  later 
act  consist  in  the  making  of  some  instrument,  as  e.  g.  a  mort- 
gage, that  instrument  must  be  delivered  to  the  person  to  be 
benefited,  or  to  some  one  for  him,  or  its  existence  must  be 
duly  communicated  to  such  person;  unless  indeed  there  was 
at  first  an  agreement  or  undertaking,  or  a  subsequent  request 
('  pressure')  for  the  execution  of  it.8 

1Trowell  v.  Shenton,  8  Ch.  D.         2Ante,   pp.    142-144. 
318,  C.  A.  8Cracknall  v.  Janson,  11  Ch.  D. 
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§  12.   Lien  Creditors. 

We  have  seen '  that  lien  creditors,  in  the  ordinary  sense  of 
the  term,  have  been  considered  not  within  the  meaning  of  the 
substantive  part  of  the  statutes  against  fraudulent  convey- 
ances; that  is,  that  they  do  not  fall  within  the  designation 
of  '  creditors  and  others/  On  the  other  hand  they  are  within 
the  saving  of  the  statutes;  so  far  as  may  be  necessary  for 
the  protection  of  their  valid  claims,  they  are  purchasers  for 
value.  This  has  been  seen  incidentally  as  regards  mortga- 
gees; 8  but  it  is  equally  true  of  other  similar  creditors  whose 
liens  were  prior  to  the  conveyance.  It  is  not  true  of  creditors 
by  subsequent  hens,  such  as  mere  attaching  or  judgment 
creditors,  or  judgment  creditors  after  return  of  '  no  property 
found';  such  are  not  purchasers  for  valuable  consideration;1 
they  are  only  within  the  substantive  part  of  the  statutes.4 

of  any  authority  I  confess  I  should 
have  thought  the  proposition 
hardly  arguable  that  a  person  who 
recovers  a  judgment  is  a  purchaser. 
A  purchaser,  in  the  sense  in  which 
the  word  is  used  in  the  statute  [he 
is  speaking  of  27  Eli*.,  but  there  ap- 
pears to  be  nothing  peculiar  in  the 
statute  in  that  respect],  is  one  who 
gives  money  or  other  valuable  con- 
sideration in  order  to  have  the  land. 
The  person  who  recovers  a  judg- 
ment may  indeed  eventually  get  the 
land,  because  \  .  .he  may  take  the 
land  in  execution,  and  therefore  he 
is  said  to  have  ...  a  lien  on  the 
land,  but  it  is  not  by  any  purchase.' 
Some  early  dicta  were  denied.  The 
Irish  authorities  agree  with  the  fore- 
going. Abbott  v.  Stratton,  3  Jones 
&  L.  603;  Evans  v.  Evans,  2  Ir.  Gh. 
242;  Dunster  w.Glengall,  3  Ir.Ch.  47. 
4  Can  there  be  a  case  in  which  one 
is  at  the  same  time,  and  by  the  same 
right,  within  both  the  substantive 
and  the  saving  parts? 


1;  In  re  Barker,  44  L.  J.  Ch.  487; 
ante,  p.  551.  The  execution  of  the 
instrument  would  be  invalid  both 
for  want  of  delivery  or  communica- 
tion and  for  want  of  valuable  con- 
sideration. In  regard  to  the  latter 
point  see  both  the  cases  just  cited,  and 
especially  what  is  said  by  Jessel,  M .  R. 
in  the  second  case,  quoted  ante,  p.  551 . 

Chapter  6,  §11. 

3  Ante,  §  5;  Clapp  v.  Leatherbee, 
18  Pick.  131;  Adams  v.  Edgerton, 
48  Ark.   419. 

8  Devoe  t>.  Brandt,  53  N.  Y.  462 
Ex    parte    Howe,    1.   Paige,    125 
Schweizer  v.  Tracy,  76  HI.  345,  351 
Gibson  t>.  Warden,   14  Wall.  249 
Tousley  v.  Tousley,  5  Ohio  St.  78 
First  National  Bank  v.  Hughes,  10 
Mo.  App.  7,  16;  Nathan  v.  Giles,  5 
Taunt.  558;  Beavan  v.  Oxford,  5  De 
G.  M.  <fc  G.  507;  Dolphin  v.  Aylward, 
L.  R.  4  H.  L.  486;  Pickering  v. 
Ilfracombe  Ry.  Co.  L.  R.  2  C.  P. 
235,  248,  251.     Lord  Cranworth  in 
Beavan  v.  Oxford:  '  Independently 
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CHAPTER  XIX. 

THE  SAVING  CONTINUED:  GOOD  FAITH. 
§  1.  Notice:  Knowledge:  Participation. 

It  is  not  enough  that  the  purchaser  has  paid  a  valuable  con- 
sideration; he  must  also  have  purchased  in  good  faith,  or  in 
the  language  of  the  statute  of  Elizabeth  '  upon  good  consider- 
ation and  bona  fide.' l    Though  as  a  mere  question  of  the  order 


1  Among  the  many  cases  which 
affirm  the  language  or  effect  of  the 
statute  see  Lukins  v.  Aird,  6  Wall. 
78;  Wadsworth  v.  Williams,  100 
Mass.  126;  Second  National  Bank 
v.  O'Rourke,  40  N.  J.  Eq.  92;  Miller 
v.  Sauerbier,  30  N.  J.  Eq.  71;  Holt  v. 
Creamer,  34  N.  J.  Eq.  181;  Billings 
v.  Russell,  101  N.  Y.  226,  4  N.  E. 
531;  Sibley  v.  Tie,  88  111.  287; 
Seesel  v.  Ewan,  35  Ark.  127;  Pulliam 
v.  Newberry,  41  Ala.  168;  Buck  v. 
Voreis,  89  Ind.  116;  First  National 
Bank  v.  Carter,  ib.  317;  Powell  v. 
Stickney,  88  Ind.  310;  Bishop  v. 
Redmond,  83  Ind.  157;  Sweet  v. 
Wright,  57  Iowa,  510,  10  N.  W.  870; 
Darland  v.  Rosecrans,  56  Iowa,  122, 
8  N.  W.  776;  Flagg  v.  Pierce,  58  N. 
H.  348;  Buckingham  v.  Wesson,  54 
Miss.  526;  Craig  v.  Zimmermaer,  87 
Mo.  475;  Weil  v.  Lapeyre,  38  La.  An. 
303;  Mechanics'  Ins.  Co.  v.  Gerson, 
ib.  310;  Davidson  v.  Crittenden,  55 
Ga.  497;  Swinford  v.  Rogers,  23  Cal. 
233;  Leinkauff  v.  Frenkle,  80  Ala. 
136;  Tryon  v.  Flournoy,  ib.  321; 
Shealy  v.  Edwards,  78  Ala.   176; 


Knowlton  v.  Hawes,  10  Neb.  534, 
7  N.  W.  286;  Allison  v.  Hagan,  12 
Nev.  38;  Eigenbrun  v.  Smith,  98  N. 
Car.  207,  4  S.  E.  122;  Blum  v.  Simp- 
son, 71  Texas,  628,  10  S.  W.  336; 
s.  c.  66  Texas,  84,  17  S.  W.  402; 
Holmes  v.  Harshberger,  31  W.  Va. 
516,  519,  7  S.  E.  452;  Bulmer  v. 
Hunter,  L.  R.  8  Eq.  46.  [Hender- 
son v.  Brown  Co.,  125  Ala.  566,  28 
So.  79;  Schroeder  v.  Walsh,  120  111. 
403, 11  N.  E.  70;  Ratcliff  p.  Trimble, 
12  B.  Mon.  (Ky.)  32;  McLarren  v. 
Thompson,  40  Me.  384;  McCauley 
v.  Shockey,  105  Md.  641,  66  Atl. 
625;  Curtis  v.  Valliton,  3  Mont.  153; 
Weinges  v.  Cash,  15  S.  C.  44;  Mehl- 
hop  v.  Pettibone,  54  Wis.  652,  11 
N.  W.  553,  12  N.  W.  443.] 

The  notice  may  be  by  an  agent. 
Clark  v.  Fuller,  39  Conn.  238.  [Mil- 
ler  v.  Fraley,  21  Ark.  22;  O'Connell 
v.  Kilpatrick,  64  Md.  122,  21  Atl. 
98.  Lund  v.  Life  Ass.  Soc.,  31  N.  J. 
Eq.355;  Hyman  v.  Barmon,  6  Wash. 
516,  33  Pac.  1076.  Aliter  where 
one  assuming  to  act  for  a  minor  is 
not  legally  her  agent.     Cowell  v. 
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of  proof,  it  is  enough  in  some  states,  as  in  New  York,  for  the 
purchaser  to  show  that  he  has  paid  a  valuable  consideration 
for  the  property;  l  that  will  save  him,  until  it  is  made  to  ap- 
pear that  his  purchase  was  not  in  good  faith.  This  is  not  the 
place  however  to  consider  such  questions.3 


Daggett,  97  Mass.  434.    See  further 
many  of  the  cases,  p.  589,  note  3, 
infra.    In  transactions  between  hus- 
band and  wife,  it  has  been  held  that 
although  the  wife  may  be  acting  in 
good  faith,  if  the  husband  conducts 
the  whole  affair,  he  must  be  consid- 
ered her  agent,  and  if  his  intent  was 
fraudulent,  the  wife  must  be  charged 
with  notice.    Trumbull  v.  Hewitt, 
65  Conn.  60,  31  Atl.  492.    But  see 
Bruen  v.  Dunn,  87  la.  483,  54  N. 
W.  468,  a  somewhat  similar  case,  in 
which  it  was  not  found  that  the  hus- 
band was  his  wife's  agent.    If  there 
was  a  bona  fide  interest  in  the  wife 
opposed  to  that  of  the  husband,  it 
would  not  appear  that  he  could  act 
as  her  agent,  and  a  similar  principle 
applies  in  cases  not  between  hus- 
band and  wife.    Clark  v.  Marshall, 
62  N.  H.  498.    See  also  J.  W.  Butler 
Paper  Co.  v.  Robbins,  151  111.  538, 
38  N.  E.  153.    On  agency  of  officers 
in   corporations    see   Anderson   v. 
Kinley,  90  la.  554,  58  N.  W.  909; 
In  re  Sweet,  20  R.  1. 557, 40  Atl.  502. 
The  fact  that  one  of  a  firm  of  at- 
torneys knows  of  the  intended  fraud 
does  not  fix  notice  upon  a  pur- 
chaser   who    employed    the    other 
member  of  the  firm,  not  to  conduct 
the  transactions,  but  merely  to  look 
up  the  title,  make  the  deed,  and  se- 
cure the  acknowledgment.    Weil  v. 
Reiss,  167  Mo.  125,  66  S.  W.  946. 

Whether  notice  to  one  of  sev- 
eral grantees  binds  the  others  is 
not     clear.      That    the    innocent 


grantee  should  be  protected,  see 
Morris  v.  Lindauer,  54  Fed.  23; 
Varnum  v.  Behn,  63  App.  Div. 
570,  71  N.  Y.  Supp.  903,  aff. 
175  N.  Y.  522,  67  N.  E.  1090.  Con- 
tra, Showman  v.  Lee,  86  Mich.  556, 
49  N.  W.  578.  If  one  grantee  acted 
as  agent  for  the  other,  both  would 
be  charged  with  notice.  Jaffray  v. 
Wolf,  4  Ok.  303,  47  Pac.  496.  The 
question  sometimes  arises  when  a 
deed  of  trust  is  given  to  secure  va- 
rious creditors.  That  notice  to  the 
trustee  does  not  render  the  deed 
invalid  as  in  favor  of  the  innocent 
beneficiaries,  see  Troustine  o.  Lask, 

4  Bax.  (Term.)  162;  Billup  v.  Sean, 

5  Grat.  (Va.)  31 ;  Zell  Guano  Co.  v. 
Heatherly,  38  W.  Va.  409,  18  S.  E. 
611.  Contra,  Ross  v.  Ashton,  73 
Mo.  App.  254.  See  Luis  v.  Ander- 
son, 14  Tex.  Civ.  App.  647, 47  S.  W. 
542,  and  cf .  Kendall  Co.  v.  Johnston, 
24  S.  W.  584  (Texas).J 

1  Starin  v.  Kelly,  88  N.  Y.  418. 
Contra,  Letson  v.  Reed,  45  Mich.  27, 
7  N.  W.  231 ;  Berry  v.  Whitney,  40 
Mich.  65;  First  National  Bank  v. 
Carter,  89  Ind.  317.  See  Orwig  v. 
Merrill,  69  Iowa,  733,  27  N.  W.  796; 
Stephens  v.  Oppenheimer,  45  Ark. 
492;  Smith  v.  Schmite,  10  Neb.  600, 
7  N.  W.  329. 

2  Proof  of  fraud  on  the  part  of 
the  debtor  is  enough  to  require  the 
purchaser  to  come  forward  and  show 
that  he  is  within  the  saving  of  the 
statute.  lb.;  Letson  v.  Reed  and 
Starin    v.    Kelly,    supra.     Comp. 
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-   '  Good  faith '  and  the  like  expressions  refer  to  the  time  of 
the  sale,  or  to  the  time  of  payment  if  that  was  subsequent; 
the  purchaser  is  not  affected  by  facts  coming  to  his  attention 
after  payment.    The  contrary  is  true  of  such  facts  before  pay- 
ment; he  must  not  now  make  payment  to  the  debtor,  on  pain 
of  having  to  pay  the  same  amount  to  the  creditors,  unless  in- 
deed he  has  given  his  negotiable  paper  for  the  price,  and  that 
has  passed  into  the  hands  of  a  bona  fide  holder  for  value,  and 
then  back  to  the  debtor.     But  one  who  has  taken  property  in 
bad  faith  cannot  become  a  purchaser  in  good  faith  by  selling 
and  afterwards  buying  from  a  bona  fide  purchaser  for  value.1 
What  fixes  upon  a  purchaser  want  of  good  faith,  for  the 
purposes  of  the  statutes  against  fraudulent  conveyances,  is  not 
in  all  particulars  agreed.     According  to  general  doctrines  of 
the  law,  one  who  purchases  with  notice,  i.  e.  with  knowledge  of 
facts  which  would  put  a  prudent  man  upon  inquiry  leading  to 
the  truth,  and  a  fortiori  one  who  purchases  with  knowledge 
of  a  fact  in  itself  showing  a  defect  or  taint  in  the  title  or  in 
the  sale,  purchases  without  good  faith.     This  is  in  accordance 
with  the  very  language  of  the  statute  of  13th  Elizabeth;2  and 
it  is  believed  to  be  the  better  and  the  more  general  view  of 
the  meaning  of  the  term  '  good  faith '  or  '  bona  fide '  in  the 
statutes  generally  against  fraudulent  conveyances.8    The  court 


Butler  v.  Hogadone,  45  Mich.  390, 
3N.W.  93.  But  see  New  York  Fire 
Ins.  Co.  v.  Tooker,  35  N.  J.  Eq.  408. 
Some  courts  hold  that  where  the 
buyer  is  a  near  relative  of  the  seller, 
he  must  make  a  stronger  case  of 
purchase  for  value  than  is  required 
in  other  cases.  Pollak  v.  Searcy, 
84  Ala.  259;  Wedgeworth  v.  Wedge- 
worth,  ib.  274;  [Noble  v.  Gilliam, 
136  Ala.  618,  33  So.  861;]  ante,  pp. 
214-221. 

1  Johnson  v.  Gibson,  116  111.  294, 
6  N.  E.  205;  Clark  v.  McNeal,  114 
N.  Y.  287,  21  N.  E.  405;  Ashton's 


Appeal,  73  Penn.  St.  153;  Troy 
Bank'tr.  Wilcox,  24  Wis.  671;  2 
Pomeroy's  Equity,  §754;  Allison 
v.  Hagan,  12  Nev.  38. 

2  Ante,  p.  23. 

8  Bush.  v.  Roberts,  111  N.  Y.  278, 
18  N.  E.  732;  Starin  v.  Kelly,  88  N. 
Y.  418;  Dean  v.  Connelly,  6  Barr, 
239;  Wilson  v.  Howser,  12  Penn.  St. 
109;  Batchelder  v.  White,  80  Va. 
103;  Richardson  v.  Coddington,  49 
Mich.  1,  12  N.  W.  886;  Letson  v. 
Reed,  45  Mich.  27,  7  N.  W.  231; 
Berry  v.  Whitney,  40  Mich.  65,  71; 
Hough  v.  Dickinson,  58  Mich.  89, 


590 


FRAUDULENT  CONVEYANCES.  [CHAP.  XIX. 


of  Massachusetts  however  has  always  treated  the  present  ques- 
tion as  standing  upon  a  footing  of  its  own,  and  refused  to 


24  N.  W.  809  (notice  enough,  an 
express  and  important  decision); 
Bedford  v.  Penny,  ib.  424,  25  N.  W. 
381  (also  directly  to  the  point); 
Eureka  Iron  Works  v.  Bresnahan, 
66  Mich.  489,  33  N.  W.  839;  Finn  v. 
Edwards,  75  Ala.  411  (knowledge 
treated  as  participation);  Sanders 
v.  Muegge,  91  Ind.  214  (notice 
enough);  Biddinger  v.  Wiland,  67 
Md.  359,  10  Atl.  203;  Hooser  v. 
Hunt,  65  Wis.  71,  26  N.  W.  442 
(same);  Lyons  v.  Hamilton,  69 
Iowa,  47,  28  N.  W.  429  (same); 
Spaulding  v.  Adams,  63  Iowa,  437, 
19  N.  W.  341  (same);  Williamson  v. 
Wachenheim,58  Iowa,  277, 12  N.W. 
302  (same) ;  Jones  v.  Hetherington, 
45  Iowa,  681  (same);  Keyser  v. 
Keyser,  40  N.  J.  Eq.  481  (same) ; 
Bush  v.  Collins,  35  Kans.  535,  11 
Pac.  425  (same) ;  Gollober  v.  Martin, 
33  Kans.  252,  6  Pac.  267  (same); 
Chandler  v.  Bailey,  89  Mo.  641, 
1  S.  W.  745  (same);  Frederick  v. 
Allgaier,  88  Mo.  598  (knowledge); 
McVeagh  v.  Baxter,  82  Mo.  518 
(knowledge,  an  important  case); 
Dougherty  v.  Cooper,  77  Mo.  528 
(knowledge  held  enough);  Rupe  v. 
Alkire,  ib.  641  (notice);  De  Witt 
t>.  Van  Sickle,  29  N.  J.  Eq.  209 
(closing  one's  eyes  to  the  facts); 
Thompson  v.  Furr,  57  Miss.  478; 
New  York  Fire  Ins.  Co.  t>.  Tooker, 
35  N.  J.  Eq.408  (notice);  Florence 
Sewing  Machine  Co.  v.  Zeigler,  58 
Ala.  221  (same);  Lehman  v.  Kelly, 
68  Ala.  192  (same);  Stix  v.  Keith, 
85  Ala.  465  (same);  Hodges  v. 
Coleman,  76  Ala.  103  (same); 
Mathison  v.  Prescott,  86  111.  493 
(same);  Mulholland  v.  McLane,  64 
Md.    455,   2    Atl.    831;    Clark    v. 


Fuller,  39  Conn.  238  (same;  notice 
through  agent);  Bull  v.  Ford,  66 
Cal.  176,  4  Pac.  1175  (same); 
Temple  v.  Smith,  13  Neb.  513,  14 
N.  W.  527;  Greenwell  v.  Nash,  13 
Nev.  286;  Wilcoxen  v.  Morgan,  2 
Colo.  473  (same);  Phillips  v.  Adair, 
59  Ga.  371  (same);  Smith  v.  Well- 
born, 75  Ga.  799  (same) ;  Davidson 
v.  Crittenden,  55  Ga.  497  (same); 
Massie  v.  Enyart,  23  Ark.  251 
(same) ;  Galbreath  v.  Cook,  30  Ark. 
417  (same);  Ringgold  v.  Waggoner, 
14  Ark.  69  (same);  Byers  v.  Fowler, 
7  Eng.  (Ark.)  218  (same,  judicial 
sale).  Comp.  Hershy  v.  T<atham, 
46  Ark.  542;  Traylor  v.  Townsend, 
61  Texas,  144.  [Jones  v.  Simpson, 
116  U.  S.  609,  612;  Shauer  v.  AUer- 
ton,  151  U.  S.  607  (dealing  with 
South  Dakota  statute);  Smith  v. 
Heineman,  118  Ala.  195,  24  So.  364; 
Dyer  v.  Taylor,  50  Ark.  314,  7  S.  W. 
258;  Riethman  v.  Godsman,  23  Colo. 
202,  46  Pac.  684;  Oppenheimer  v. 
Guckenheimer,  39  Fla.  617,  23  So. 
9;  Clarke  v.  Ingram,  107  Ga.  565, 
33  S.  E.  802;  Clark  v.  Harper,  215 
III.  24,  74  N.  E.  61;  Dorrance  v. 
McAlester,  1  I.  T.  473;  Roberts  v. 
Press,  97  la.  475,  66  N.  E.  756; 
Richolson  v.  Freeman,  56  Kan.  463, 
467, 43  Pac.  772;  Summers  v.  Taylor, 
80  Ky.  429;  Gumberg  v.  Treusch, 
110  Mich.  451,  68  N.  W.  236;  Man- 
waring  v.  O'Brien,  75  Minn,  542,  78 
N.  W.  1;  Tuteur  t;.  Chase,  66  Miss. 
476,  6  So.  241 ;  State  v.  Purcell,  131 
Mo.  312,  33  S.  W.  13  (that  knowl- 
edge may  be  inferred,  though  not 
concluded  as  a  matter  of  law,  from 
the  existence  of  facts  known  to  the 
grantee  sufficient  to  put  a  reasonable 
and   prudent   man   upon   inquiry. 
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treat  a  purchaser  as  brought  within  the  terms  of  the  law  by 
reason  merely  of  notice  or  even  of  knowledge  on  his  part  of 


See  also  Greenwood  v.  Wales,  174 
N.  Y.  140,66  N.E.665);  Edwards 
©.  Reid,  39  Neb.  645,  68  N.  W.  202; 
Fluegel  v.  Henschel,  7  N.  D.  276, 74 
N.  W.  996;  Kansas  Moline  Plow  Co. 
v.  Sherman/3  Ok.  204,  41  Pac.  623, 
overruling  Chandler  v.  Colcord,  1 
Ok.  260,  32  Pac.  330;  McKinnon  v. 
Reliance  Co.,  63  Tex.  30;  American 
Net  <fc  Twine  Co.  i>.  Mayo,  97  Va. 
182,  33  S.  E.  523;  Fischer  v.  Lee,  98 
Va.  159, 35  S.  E.  441 ;  Reed  v.  Loney, 
22  Wash.  433,  61  Pac.  41;  Keneweg 
Co.  v.  Schilansky,  47  W.  Va.  287, 
34  S.  E.  773;  Bleiler  v.  Moore,  94 
Wis.  385,  69  N.  W.  164  (overruling 
David  t>.  Birchard,  53  Wis.  492,  10 
N.  W.  557,  which  applied  the  same 
rule  to  a  creditor  taking  a  convey- 
ance to  secure  his  debt).  In  a  few 
cases  it  is  said  that  knowledge  or 
notice  in  the  grantee  must  be  shown, 
without  mention  of  constructive 
notice.  Beadier  v.  Nuller,  9  Bush 
(Ky.)  405  (interpreting  statute); 
Thompson  v.  Lee,  3  Watts  &  S.  (Pa.) 
479;  Leach  ».  Francis,  41  Vt.  670. 
In  case  of  ante-nuptial  settlements 
it  is  held  that  actual  participation 
in  the  fraud  must  be  proved  against 
the  grantee.  Prewitt  v.  Wilson,  103 
U.  S.  22;  Clay  v.  Walter,  79  Va.  92. 
In  New  York  it  is  held  that  when  a 
creditor  has  not  secured  a  lien  on  the 
land,  it  is  not  sufficient  to  show  that 
a  grantee  who  paid  full  value  had 
notice  of  facts  sufficient  to  put  a 
prudent  man  on  his  guard.  Stearns 
v.  Gage,  79  N.  Y.  102;  Wilmerding 
v.  Jarmulowsky,  85  Hun.  285.  Re- 
garding the  facte  sufficient  to  estab- 
lish an  implication  of  notice,  see  gen- 
erally Schaungut's  Admr.  v.  Udell, 
93  Ala.  302, 9  So.  550;  Montgomery 


v.  Baylies,  96  Ala.  342,  11  So.  198; 
Adler-Goldman  Co.  v.  Hathcock, 
55  Ark.  579,  18  S.  W.  1048;  Swarta 
v,  Hazlett,  8  Cal.  118;  Johnson  v. 
Jones,  16  Colo.  138,  26  Pac.  584. 
Leupert  v.  Shields,  14  Colo.  App. 
404,  60  Pac.  193;  Colbert  v.  Sutton, 

5  Del.  Ch.  294;  Colquitt  v.  Thomas, 
8  Ga.  253;  Mathews  v.  Reinhardt, 
149  111.  635,  37  N.  E.  85;  Allen  v. 
Stingel,  95  Mich.  195,  54  N.  W.  880; 
Dorrington  v.  Minnick,  15  Neb.  397, 
19  N.  W.  456;  Morrell  v.  Miller,  28 
Or.  354,  43  Pac.  490,  45  Pac.  246. 
It  is  generally  held  that  knowledge 
of  insolvency  is  not  sufficient  to  e& 
tablish  notice  of  intent  to  defraud. 
Dubose  v.  Young,  14  Ala.  139; 
Vickers  v.  Buck  Co.,  60  Kan.  598, 
57  Pac.  517;  N.  Y.  Co.  Bank  v.  Am. 
Surety  Co.,  69  App.  Div.  153,  74 
N.  Y.  Supp.  692,  aff .  174  N.  Y.  544, 
67  N.  E.  1086.  But  see  Armstrong 
v.  Elliott,  20  Tex.  Civ.  App.  49,  48 
S.  W.  605,  49  S.  W.  635.  The  in- 
timacy or  family  relations  of  the 
parties  frequently  give  rise  to  the 
implication  of  notice.  Beidler  v. 
Crane,  135  111.  92,  25  N.  E.  655 
(opinion);  Dickerman  v.  Farrell, 
59  la.  759,  13  N.  W.  422;  Leich  v. 
Dee,  86  la.  709,  47  N.  W.  881,  52 
N.  W.  209;  Pope  v.  Andrews,  1  Sm. 

6  M.  (Miss.)  135;  Dunlap  v.  Haynes, 
4  Heisk.  (Tenn.)  476;  Castro  v. 
lilies,  22  Tex.  479.  But  not  neces- 
sarily so.  Cleveland  v.  Sims,  69 
Tex.  153,  6  S.  W.  634.  Knowledge 
that  the  purchase  price  of  goods  is 
not  paid  is  not  sufficient  to  charge 
with  notice  of  fraud  one  who  buys 
them  from  the  vendee.  ValdostaCo. 
v.  White,  52  Fla.  453,  42  So.  633, 
citing  Williams  v.  Finlayson,  49  Fla. 
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the  fraudulent  intent  of  the  vendor;  creditors  will  not  be  au- 
thorized to  upset  the  purchase,  if  that  was  for  value,  unless 
the  purchaser  actually  participated  in  the  fraud.  For,  it  is 
said,  he  may  well  have  known  the  vendor's  purpose  without 
having  participated  in  it.1 


264,  38  So.  50.  See  also  Jackson  v. 
Citizens'  Bank  &  Tr.  Co.,  53  Fla. 

265,  44  So.  516.  A  charge,  that  the 
grantee  should  not  be  protected  if 
by  the  exercise  of  reasonable  care 
and  diligence  he  could  have  learned 
his  grantor's  fraudulent  intent 
would  require  too  much.  To  defeat 
his  title,  it  should  be  shown  that 
he  was  aware  of  facts  sufficient  to 
furnish  reasonable  ground  of  sus- 
picion. Spence  v.  Morrow,  128  Ga. 
722,  58  S.  E.  356.] 

See  also  Quinebaug  Bank  v. 
Brewster,  30  Conn.  559;  Goodwin  v. 
American  Bank,  48  Conn.  550; 
Pease  v.  Bridge,  49  Conn.  58  (in- 
sufficiency of  alleged  notice)  ;  Neal 
v.  Gregory,  19  Fla.  356;  Treadwell  v. 
McEwen,  123  111.  253,  13  N.  E.  850; 
Carnahan  v.  McCord,  116  Ind.  67, 
18  N.  E.  177;  Pash  v.  Weston,  52 
Iowa,  675,  3  N.  W.  713;  Draper  v. 
Anderson,  49  Iowa,  637;  Ladd  v. 
Newell,  34  Minn.  107,  24  N.  W.  366; 
Hurley  v.  Taylor,  78  Mo.  238;  Sloan 
v.  Tony,  ib.  623;  Stone  v.  Spencer, 
77  Mo.  356.  Mere  want  of  caution 
is  not  equivalent  to  notice.  Rupe 
v.  Alkire,  77  Mo.  641.  [See  also 
State  v.  Mason,  112  Mo.  374,  20  S. 
W.  629,  and  cf.  Roan  v.  Winn,  93 
Mo.  503,  4  S.  W.  736.]  '  Notice 
from  a  friend  or  relation  of  the  ad- 
verse claimant  may  be  sufficient, 
while  vague  reports  of  mere  stran- 
gers have  been  adjudged  not  enough 
to  charge  the  conscience  of  a  pur- 
chaser/    Hodges  v.   Coleman,   76 


Ala.  103,  where  the  matter  is  con- 
sidered at  length. 

1HiU  v.  Ahem,  135  Mass.  158; 
Bristol  Sav.  Bank  v.  Heavy,   128 
Mass.  298;  Foster  t>.  HaD,  12  Pick. 
99;  Clapp  v.  Leatherbee,  18  Pick. 
131;  Ricker  v.  Ham,  14  Mass.  137; 
Troustine  v.  Lask,  4  Baxter,  162. 
See  Sharpe  v.  Williams,  76  N.  Car. 
87,  Rodman,  J.  Carroll  v.  Hayward, 
124    Mass.    120,    however    implies 
that  knowledge  would  be  enough. 
But  see  Ricker  v.  Ham,  supra  at 
p.   141;    Hill  v.  Ahem,  supra,    at 
p.  159.    [In  Vermont,  mere  knowl- 
edge of  the  debtor's  fraudulent  in- 
tent is  not  sufficient  in  all  cases, 
and  where  it  is  clear  that  the  pur- 
chaser had  a  substantial  reason  for 
acquiring  the  property  outside  of 
the  mere  wish  to  take  advantage  of 
the  situation  by  driving  a  good  bar- 
gain, he  will  be  protected.   Compare 
Lowell  v.Edgell,  4  Vt.405,  with  Root 
v.  Reynolds,  32  Vt.  139.]    There  is 
no  analogy  between  such  cases  and 
actions  for  deceit,  though  there  is 
analogy  between  the  intent  of  the 
debtor  to  defraud  his  creditors  and 
the  intent  of  the  defendant  in  de- 
ceit that  his  representation  should 
be  acted  upon.     See  chapter  15. 
The  court  in  Carroll  v.  Haywood 
may  have  been  misled  by  bank- 
ruptcy cases,  which  were  frequently 
before  the  courts  at  that  time  and 
often  raised  questions  of  'reason- 
able ground  to  believe.'    Still  knowl- 
edge of  the  debtor's  fraud  should  be 
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Cases  of  preference,  -as  we  have  elsewhere  seen,1  stand  upon 
a  special  footing;  neither  notice  nor  knowledge  of  a  purpose 
on  the  part  of  the  debtor  to  defeat  other  creditors 
will,  apart  from  special  statutes,  affect  the  creditor's  right 
to  hold  the  property.  To  defeat  him  he  must  have  par- 
ticipated with  his  debtor  in  some  wrongful  and  fraud- 
ulent act  aside  from  the  preference  and  purpose.2  The 
enough;  and  so  should  notice  in  or-     v.  Bliss,  39  N.  Y.  70)  ;  Stearns  v. 


dinary  cases,  —  as  to  which  see  the 
distinctions  taken  in   chapter   15. 

It  should  indeed  be  observed 
that  Ricker  v.  Ham  and  Clapp  v. 
Leatherbee  which  have  been  taken 
as  authority  in  later  cases  (see  Hill 
v.  Ahern,  supra)  on  the  matter  of 
notice,  to  wit,  that  notice  is  not 
enough  for  the  purpose,  arose  under 
27  Eliz.  c.  4,  and  were  decided  in 
accordance  with  the  English  con- 
struction of  that  statute;  which  has 
always  been  peculiar,  Doe  d.  Otley 
v.  Manning,  9  East,  59.  That  con- 
struction has  no  bearing  upon  the 
meaning  of  13  Eliz.  c.  5,  and  indeed 
has  long  since  been  obsolete  in  this 
country.    See  chapter  21. 

Proof  of  want  of  consideration 
would  be  enough  in  Massachusetts 
(as  well  as  elsewhere),  if  the  sale  was 
made  with  intent  on  the  part  of  the 
vendor  to  defraud.  Clark  v.  Cham- 
berlain, 13  Allen,  257,  260,  261; 
Blake  v.  Sabin,  10  Allen,  340;  Mar- 
den  v.  Babcock,  2  Met.  99,  104. 
And  this  though  the  conveyance 
proceed,  not  from  the  debtor,  but 
from  another  by  the  debtor's  pro- 
curement. Clark  v.  Chamberlain, 
ut  supra. 

In  a  case  of  purchase  for  value 
the  New  York  law  requires  knowl- 
edge or  belief  that  the  vendor  in- 
tended to  defraud.  Parker  v.  Con- 
ner, 93  N.  Y.  118  (explaining  Baker 


Gage,  79  N.  Y.  102.  This  turns  on 
the  statute.  2  R.  S.  137,  §§  4,  5.  See 
also  Jaeger  v.  Kelly,  52  N.  Y.  274; 
Sisson  v.  Roath,  30  Conn.  15;  chap* 
ter  15,  §  2,  acts  *  naturally  inno- 
cent/ The  New  York  cases  are  de- 
nied in  Hooser  v.  Hunt,  65  Wis.  71, 
26  N.  W.  442.  See  Avery  v.  John- 
son, 27  Wis.  246. 

Further  see  Hamilton  v.  Cone, 
99  Mass.  478  (minor  cannot  partici- 
pate) ;  Beals  v.  Guernsey,  8  Johns. 
451 ;  Coon  v.  Levi,  49  Mich.  208,  13 
N.  W.  518;  Seager  v.  Aughe,  97  Ind. 
285;  Dupuy  v.  Sheak,  57  Iowa,  361, 
10  N.  W.  731  (the  language  of 
which,  in  view  of  the  later  Iowa 
cases,  supra,  must  be  considered  as 
unguarded);  Kellogg  v.  Aberin,  48 
Iowa,  299;  Hershy  v.  Latham,  46 
Ark.  542.  Some  of  these  cases 
speak  of  knowledge  and  even  of  no- 
tice as  participation,  which  is  clearly 
wrong. 

1  Ante,  p.  4,  note,  pp.  73-75;  York 
Bank  v.  Carter,  38  Penn.  447.  See 
Bankruptcy,  post. 

3  Albert  v.  Besel,  88  Mo.  150 
Holmes  i>.  Braid  wood,  82  Mo.  610 
Forrester  v.  Moore,  77  Mo.  651 
Shelley  v.  Boothe,  73  Mo.  74;  Car- 
penter v.  Cushman,  121  Mass.  265 
Giddings  v.  Sears,  115  Mass.  505 
Banfield  v.  Whipple,  14  Allen,  13 
Ferguson  v.  Spear,  65  Maine,  277 
Thompson  v.  Furr,  57  Miss.  478 
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Lehman  v.  Kelly,  68  Ala.  102;  War- 
ren v.  Jones,  ib.  449;  Seaman  v. 
Nolen,  ib.  463;  Crawford  v.  Kirksey, 
55  Ala.  282;  Sisson  v.  Roath,  30 
Conn.  15;  Kirtland  v.  Snow,  20 
Conn.  23;  Hawes  v.  Mooney,  39 
Conn.  37;  Bassett  v.  McKenna,  52 
Conn.  437;  Edwards  v.  Stinson,  59 
Ga.  443;  High  tower  v.  Mustian,  8 
Ga.  506;  Wheaton  v.  Neville,  19  Cal. 
41  (which  incautiously  speaks  of 
'  a  real  design  on  the  part  of  the 
debtor  to  prevent  the  application 
of  his  property,  in  whole  or  in  part, 
to  the  satisfaction  of  his  debts; ' 
more  than  '  real  design '  is  neces- 
sary); Christian  v.  Greenwood,  23 
Ark.  258  (where  the  distinction  is 
drawn  clearly  and  correctly);  Eu- 
reka Iron  Works  v.  Bresnahan,  66 
Mich.  489,  33  N.  W.  834;  Hough  v. 
Dickinson,  58  Mich.  89,  24  N.  W. 
809;  Sexton  v.  Anderson,  95  Mo. 
373;  Bedford  v.  Penny,  58  Mich. 

424,  25  N.  W.  381  (the  distinction 
clearly  made);  Cron  v.  Cron,  56 
Mich.  8,  22  N.  W.  94  (creditor  took 
too  much);  Munson  v.  Arnold,  55 
Mich.  134,  20  N.  W.  825;  Andrews 
v.  Fillmore,  46  Mich.  316,  9  N.  W. 
431;  King  v.  Kenan,  38  Ala.  63; 
Globe  Ins.  Co.  v.  Thacher,  87  Ala. 
458.  See  ante,  p.  4,  note,  pp.  73-75. 
[Huiskamp  v.  Moline  Co.,  121  U.  S. 
310;  Crawford  v.  Neal,  144  U.  S. 
585,  595;  Wood  v.  Keith,  60  Ark. 

425,  30  S.  W.  756;  Rice  v.  Wood,  61 
Ark.  425,  33  S.  W.  636;  Dumas  v. 
Clayton,  32  D.  C.  App.  566  (partici- 
pation) ;  Bigby  v.  Warnock,  115  Ga. 
385,  41  S.  E.  622;  Bryant  v.  Fink, 
75  la.  516,  39  N.  W.  820  (participa- 
tion); Hasie  v.  Connor,  53  Kan. 
713,  37  Pac.  128;  Alberger  v.  White, 
117  Mo.  347,  23  S.  W.  92;  Landauer 
v.  Mack,  43  Neb.  430,  61  N.  W.  597; 
Salemonson  v.  Thompson,  13  N.  D. 


182, 101  N.  W.  320  (participation); 
Brittain  v.  Burnham,  9  Ok.  522,  60 
Pac.  241;  Will  v.  Torrabella  Co., 
3  Porto  Rico  125;  McElwee  v.  Ken- 
nedy, 56  S.  C.  154, 34  S.  E.  86;  Lewy 
v.  Fischl,  65  Tex.  311;  Wright  v. 
Hancock,  3  Munf.  (Va.)  521; 
Breeden  v.  Peele,  106  Va.  39;  First 
Nat.  Bank  v.  Moorcroft,  5  Wyo.  50, 
36  Pac.  821.  But  if  the  creditor 
purchases  beyond  the  amount  of  the 
debt  in  such  a  case,  he  loses,  ac- 
cording to  many  authorities,  his 
right  as  a  creditor,  and  the  whole 
transfer  is  void,  unless  the  grantee 
is  acting  in  the  good  faith  that 
would  protect  a  stranger.  Oppen- 
heimer  v.  Guckenheimer,  39  Fla. 
617,  23  So.  9;  Oakford  v.  Dunlap, 

63  HI.  App.  498;  Gumfeerg  v. 
Treusch,  110  Mich.  451,  68  N.  W. 
236;  Henney  Buggy  Co.  v.  Ashen- 
felter,  60  Neb.  1, 82  N.  W.  118;  Allen 
v.  Carpenter,  66  Tex.  138,  18  S.  W. 
347;  Hart  v.  Sandy,  39  W.  Va.  644, 
20  S.  E.  665.  But  see  Currie  *. 
Bowman,  25  Or.  364,  35  Pac.  848; 
Bleiler  v.  Moore,  94  Wis.  385,  69  N. 
W.  164.  When  it  is  clear  that  the 
whole  purpose  of  the  creditor  is  to 
protect  himself,  a  small  purchase  be- 
yond the  debt  will  not  be  fatal. 
Hirsch  v.  Richardson,  65  Miss.  227, 
3  So.  569.  Particularly  does  this 
statement  apply  when  the  excess 
above  the  debt  is  used  to  meet  other 
indebtedness  of  the  grantor.  Trou- 
stine  v.  Lask,  4  Bax  (Tenn.)  162; 
Jackson  v.  Citizens'  Bank  &  Tr.  Co., 
53  Fla.  265,  44  So.  516.  It  may  oc- 
cur that  property  more  than  suffi- 
cient to  pay  the  debt  must  be  con- 
veyed, because  to  sell  a  part  only 
would  materially  injure  the  value 
of  the  property.     Fly  v.  Screeton, 

64  Ark.  184,  41  S.  W.  764.  But  the 
refusal  of  the  debtor  to  make  any 
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following  case '  will  serve  to  illustrate  this  feature  of  the 
statutes:  — 

The  plaintiff  in  a  suit  to  foreclose  a  mortgage  was  induced 
by  the  mortgagor  to  become  surety  for  her  in  a  certain  mat- 
ter,  taking  the  mortgage  for  his  proportion.  The  mortgagor 
had  represented  that  the  property  was  free  from  incumbrance, 
whereas  it  was  incumbered  by  a  judgment  in  favor  of  B;  and 
on  that  judgment  the  property  is  sold,  and  B  becomes  the 
purchaser.    The  sale  is  made  to  defeat  the  plaintiff,  and  the 


settlement  whatever  except  on  con- 
dition of  an  additional  cash  pur- 
chase is  not  such  a  necessity  as  will 
support  the  transaction.  Maddox 
v.  Reynolds,  69  Ark.  541,  64  8.  W. 
266.  Perhaps  this  latter  view  would 
not  be  accepted  everywhere.  In 
Sly  v.  Bell,  131  la.  184,  108  N.  W. 
227,  it  was  said  that  a  creditor  may 
pay  cash  for  the  excess  above  his 
claim,  knowing  of  the  debtor's 
fraudulent  intent,  but  may  not  do 
so  if  he  could  have  secured  property 
merely  equal  to  his  claim.  It  has 
been  held  that  the  creditor  who  buys 
in  excess  of  his  claim,  knowing  the 
debtor's  intent,  will  not  be  pro- 
tected by  applying  the  surplus  to 
other  debts  for  which  the  property 
is  afterwards  attached.  First  Nat. 
Bank  v.  Fry,  216  Mo.  24,  115  S.  W. 
439.] 

But  in  Holt  v.  Creamer,  34  N.  J. 
Eq.  181,  before  the  Vice-Chancellor, 
it  appears  to  have  been  held  that  a 
preferred  creditor  (mortgagee)  may 
be  bound  by  notice  merely.  There 
is  little  support  for  that  position, 
if  it  is  not  founded  upon  statute. 
Muirhead  v.  Smith,  35  N.  J.  Eq.  303, 
knowledge  or  participation.  The 
New  Jersey  court  has  confused  the 
case  of  preference  with  sale  to  a 
stranger.     See  also  Crowninshield 


v.  Kittridge,  7  Met.  520  (which  goes 
too  far)  ;  Cromelin  v.  McCauley,  67 
Ala.  547. 

On  the  other  hand  it  was  a  slip 
for  the  court  in  a  dictum  in  Meyer 
v.  Sulzbacher,  76  Ala.  120,  to  say 
that  '  the  fraudulent  intent  by  one 
or  both  parties  would  not  vitiate' 
a  preference.  The  rule  as  to  '  fraud 
without  damage  '  is  a  rule  of  actions 
for  deceit,  not  of  the  present  sub- 
ject.   Chapter  16. 

Further  see  Moore  v.  Roe,  35  N. 
J.  Eq.  90  and  526,  conveyance  by 
son  to  his  mother  partly  as  a  pre- 
ferred creditor;  Lawson  v.  Funk, 
108  111.  502,  father  to  sons;  Shelton 
v.  Church,  38  Conn.  420,  purchase 
by  creditor  from  insolvent  debtor 
for  one-fourth  value,  evidence  of 
trust,  and  hence  fraudulent;  Starr 
v.  Plant,  28  Conn.  377;  Smith  t>. 
Skeary,  47  Conn.  47,  preference  by 
a  corporation  of  certain  directors; 
Gregory  v.  Haworth,  25  Cal.  653; 
Randall  v.  Buffington,  10  Cal.  491. 

The  fact  that  certain  secured 
creditors  are  stockholders  or  officers 
in  a  corporation  assigning  for  its 
creditors  does  not  make  a  case  of 
participation.  Globe  Ins.  Co.  v. 
Thacher,  supra;  Twin-Lick  Oil 
Co.  v.  Marbury,  91  U.  S.  587. 

1  Buck  v.  Voreis,  89  Ind.  116. 
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property  is  left  in  the  possession  of  the  mortgagor,  under 
agreement  with  B  that  he  should  hold  the  title  for  the  use  of 
the  mortgagor  until  she  desired  a  reconveyance.  The  plain- 
tiff knows  nothing  of  the  judgment  until  after  the  sale,  and 
has  tendered  the  amount  due  to  B.  The  conveyance  to  B  is 
fraudulent,  and  the  plaintiff  is  entitled  to  foreclose  the  mort- 
gage and  redeem  from  the  sale.  What  made  the  transaction 
fraudulent  on  the  part  of  B  was  his  aiding,  with  knowledge 
of  the  rights  of  the  plaintiff,  the  attempt  to  keep  the  property 
for  the  mortgagor;  that  was  participation  in  a  wrongful  and 
fraudulent  act,1  and  that  is  the  common  case.3 

But  the  question  may  be  raised  whether  participating  in 
the  debtor's  act,  in  a  matter  e.  g.  of  assenting  to  a  trust  or 
reservation  out  of  the  fund  turned  over,  is  enough  to  affect 
the  validity  of  the  transfer  as  regards  the  position  of  the  par- 
ticipant. In  principle  it  would  seem  not  enough;  for  in  real- 
ity there  is  nothing  as  yet  to  show  that  the  participant  in  the 
transaction  is  a  participant  in  the  debtor's  wrongful  intent. 
The  creditor  may  not  know,  and  may  have  no  reason  to  know 
what  the  debtor  knows,  to  wit,  that  there  are  other  creditors. 
And  this  view  is  supported  by  authority  also;  the  rule  having 
been  declared  to  be  that,  while  the  debtor  himself  may  be 
guilty  of  fraud,  the  creditor  with  whom  he  is  dealing  is  not  a 
participant  in  the  guilt  unless  he  knew  or  had  been  put  upon 
notice  of  the  fact  that  there  were  other  creditors  who  had  not 
given  their  assent  to  the  transaction.8  The  purchaser  may 
however,  it  should  be  specially  observed,  have  purchased  from 
his  debtor  as  a  stranger,  and  not  by  way  of  preference;  in  which 
case  he  will  stand  upon  the  footing  of  an  ordinary  purchaser, 
so  as  e.  g.  to  be  affected  with  notice  like  any  stranger.4 

Apart  from  the  subject  of  the  last  paragraph, .  what  has 

1  See  GiddingB  v.  Sears,  supra,  at    6  So.  288;  Miller  v.  Lehman,  ib.  517, 
p.  508.  6  So.  361. 

2  See  eases  in  note  2,  p.  593.  4  Redhead  v.  Pratt,  72  Iowa,  99, 
'  McDowell  v.  Steele,  87  Ala.  493,    33  N.  W.  382. 


§1.]  the  saving:   good  faith.  597 

here  been  said  in  regard  to  preference  should  in  principle  be 
true,  as  has  elsewhere  been  remarked,  of  assignments  and 
deeds  of  trust  for  creditors,  executed,  so  far  as  external  acts 
are  concerned,  in  due  conformity  to  law.  In  such  cases  the 
assignment  is  at  most  only  a  preference  of  creditors,  and 
therefore,  if  preference  itself  would  be  lawful,  should  not  be 
rendered  invalid  by  any  intention  in  the  mind  of  the  as- 
signor to  delay  or  defraud  any  of  his  creditors;  and  that  too 
even  though  there  be  knowledge  of  this  fact  on  the  part  of 
the  assignee  and  of  those  creditors  who  accept  the  terms 
of  the  instrument.  This  doctrine,  on  one  ground  or  another, 
is  in  accordance  with  the  current  of  authority  too; l  and  per- 
haps, if  regard  be  had  to  the  distinction  between  intention 
in  such  cases  and  the  intent  to  defraud  made  by  provisions 
against  creditors'  rights  or  other  like  external  acts,2  there  is 
not  very  much  authority  opposed  to  the  doctrine.  The  dis- 
tinction taken  against  assignments,  when  these,  apart  from 
the  assignor's  personal  intention,  are  in  conformity  with  law, 
is  difficult  to  understand;  the  form  of  preference  cannot  be 
material,  unless  statute  clearly  makes  it  so.8 

Purchase  of  land  (or  perhaps  of  chattels)  by  quit-claim 
has  been  a  subject  of  some  conflict  of  authority.  A  purchaser 
by  quit-claim  does  not,  it  is  common  to  say,  acquire  or  expect 

1  Emerson  v.  Senter,  118  U.  S.  1;  221;  Loos  v.  Wilkinson,  110  N.  Y. 

Cornish  v.  Dews,  18  Ark.  172,  181;  195, 18  N.  E.  99;  s.  c.  113  N.  Y.  485„ 

Hunt  v.  Weiner,  39  Ark.  70,  75;  21   N.  E.  392. 
Thomas  v.  Talmadge,   16  Ohio  St.         3  Mead  v.  Phillips,  1  Sandf.  Ch*. 

433,  439;  State  v.  Keeler,  49  Mo.  83;  Mathews  v.  Poultney,  33  Barb.. 

548;  Byrne  v.  Becker,  42  Mo.  264;  127;  Hunt  v.  Weiner,  supra.     See: 

Governor  v.  Campbell,  17  Ala.  566;  Putnam  v.  Hubbell,  supra;  Cuyler 

Wilson  v.  Eifler,  7  Coldw.  31.  v.  McCartney,  supra,  at  pp.  232,  233;; 

But  see  Savage  v.  Knight,  92  N.  Loos  v.  Wilkinson,  supra. 
Car.  493;  Eigenbrun  v.  Smith,  98  N.         In  this  last  case  there  is  clear 

Car.*207,  4  S.  E.  122;  Rathbun  v.  participation  in  the  fraudulent  in- 

Platner,   18  Barb.   272;  Wilson  v.  tent,  and  the  assignment  is  rendered 

Forsyth,  24  Barb.  105;  Putnam  v.  invalid.     See  chapter  12. 
Hubbell,  42  N.  Y.  106,  114.     See         8See  Rathbun  v.  Platner,  supra, 
also  Cuyler  v.  McCartney,  40  N.  Y. 
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to  acquire  anything  more  than  the  vendor  has,  however  little 
that  may  be,  and,  in  the  absence  of  misrepresentation  or  other 
fraud,1  can  have  no  action  against  the  vendor  in  case  of  his 
own  disappointment;  and  it  is  considered  to  follow  that  if  it 
turns  out  that  his  vendor  was  a  volunteer  under  a  conveyance 
in  fraud  of  creditors,  or  if  such  vendor  was  privy  to  that  fraud, 
the  quit-claim  purchaser  will  take  under  the  same  disability.2 
This  is  not  saying,  it  will  be  observed,  that  the  quit-claim 
purchaser  cannot  as  such  be  a  purchaser  for  value;  obviously 
that  would  not  be  true;  he  cannot  be  a  volunteer  if  he  has 
paid,  as  ordinarily  is  the  case,  a  valuable  consideration  for  the 
estate.     It  must  mean  then  that  the  purchaser  falls  without 
the  other  term  of  the  saving  of  the  statutes;  he  is  not  a  bona 
fide  purchaser;  somehow  he  is  affected  with  notice.     But  it 
is  pertinent  to  inquire,  what  sort  of  notice;  absolute  or  actual 
notice,   like  that  of  the  registry  of  deeds,   or  constructive 
notice,  by  putting  one  upon  inquiry? 

Absolute  notice  however,  being  harsh  and  arbitrary  and 
standing  only  on  public  policy,  is  exceptional;  it  is  e.  g.  mat- 
ter of  statute,  or  in  ease  of  parties  having  defences  to  negoti- 
able paper  against  takers  after  maturity.  It  can  hardly  be 
considered  necessary  to  say,  peremptorily,  that  because  a 
purchaser  has  not  taken  a  warranty,  or  has  not  been  deceived 
by  a  conveyance  in  fee  or  by  misrepresentations,  that  he 
must  take  with  notice  that  his  vendor  has  no  right  to  hold 
the  property  against  another  man's  creditors.  Upon  such  a 
footing  an  assignee  (for  value)  of  a  mortgage,  invalid  in  the 
hands  of  the  mortgagee  against  the  mortgagor's  creditors, 
could  not  hold  the  property  (for  an  ordinary  assignment  of 
mortgage  is  practically  a  quit-claim);  which  is  contrary  to 
the  weight  of  authority.8    The  vendor  of  the  quit-claim  pur- 

1  Fraud  would  give  him  a  right  2  Stivers  v.  Home,   62  Mo.  473. 

of  action.    Ballou  v.  Lucas,  59  Iowa,  Ridgeway     v.    Holliday,     59    Mo. 

22,  12  N.  W.  745;  Atwood  t>.  San-  444. 

ford,  68  Maine,  38.  *  Chapter    18,    §  5. 


\ 


§  1.]  the  saving:   good  faith.  599 

chaser  had  a  title  capable  of  being  made  perfect  on  sale;  and 
the  true  way  of  putting  the  case  of  such  purchaser  is  to  say, 
that  he  expects  to  acquire  whatever  title  it  is  possible  for  the 
vendor  to  make,  and  that  is  all  that  can  be  said  of  a  pur- 
chaser for  value  in  fee  by  warranty  deed.  Absolute  notice 
would  be  as  unjust  to  the  one  as  to  the  other.  So  far  as  the 
present  subject  is  concerned,  the  difference  between  the  two 
should  lie  only  in  the  matter  of  the  liability  of  the  vendor 
to  the  purchaser  in  case  of  the  purchaser's  disappointment; 
the  purchaser  by  warranty  having  a  right  of  action,  the  pur- 
chaser by  quit-claim  having  none.  It  is  not  warranty  that 
makes  a  purchaser's  title  good,  but  value  paid  in  good 
faith.1 

The  only  kind  of  notice  then  to  test  the  case  by  is  notice 
by  putting  upon  inquiry.  But  none  know  of  the  fraud  except 
the  parties  to  it;  the  vendor  himself  may  know  nothing  about 
it.  How  is  the  quit-claim  purchaser  then  to  find  out  the 
fraud?  One  is  put  upon  inquiry  only  in  regard  to  facts 
which  inquiry,  diligently  prosecuted,  would  disclose.  The 
vendor  will  either  not  know  of  the  fraud  or  will  not  disclose 
it.  Must  the  purchaser  thten  go  back  to  the  previous  vendor? 
But  the  result  would  probably  be  the  same.  It  is  well  settled 
law  that*  one  is  not  affected  with  notice  of  wrongdoing  by  the 
knowledge  of  the  wrongdoer,  though  the  wrongdoer  is  one's 
agent,  because  inquiry  would  probably  be  fruitless.2 

This  reasoning  does  not  go  to  the  extent  of  making  the 
quit-claim  purchaser  as  good  as  a  purchaser  in  fee.  The  quit- 
claim purchaser  is,  assuredly,  put  upon  inquiry  of  all  facts 
which  inquiry  would  reveal;  he  is  put  upon  inquiry  in  regard 
to  incumbrances  and  liens;  these  are  what  he  would  naturally 
look  for,  and  these  would  be  apt  to  be  disclosed. 

1  Upon  the  nature  of  warranty  see  639;  Kettlewell  v.  Watson,  21  Ch. 
Bigelow,  Estoppel,  439,  440,  5th  ed.  D.  685,  705;  Wilde  v.  Gibson,  1  H. 

2  Williamson  v.  Barbour,  9  Ch.  D.  L.  Cas.  605;  Dillaway  v.  Butler, 
529,  535;  Cave  v.  Cave,  15  Ch.  D.  135  Mass.  479. 
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This  view  of  the  subject  is  supported  by  a  decision  by  the 
Supreme  Court  of  Massachusetts  in  a  leading  case.1  A  sold 
land  to  B  by  quit-claim  in  fraud  of  creditors,  B  participating. 
B  now  sells  to  C  by  quit-claim.  D,  creditor  of  A,  attaches 
the  land  as  A's;  and  in  a  writ  of  entry  by  D  the  judge  in- 
structs the  jury  that  the  quit-claim  to  C  is  conclusive  that  he 
is  not  a  purchaser  for  value  without  notice.  This  was  held 
erroneous;  the  court  declaring  that  the  infirmity  of  title 
could  not  be  treated  as  an  existing  incumbrance  subject  to 
which  an  innocent  purchaser  (for  value)  by  quit-claim  must 
take.3 

Another  case  noticed  at  some  length  in  the  preceding  chap- 
ter should  be  referred  to  here;  and  that  is  the  case  of  pay- 
ments made  by  a  purchaser  partly  before  and  partly  after 
notice  that  the  seller  sold  with  intent  to  defeat  his  creditors. 
So  far  as  payments  were  made  before  notice,  the  purchaser 
will  be  protected,  even  though  the  sale  is  set  aside;  but  pay- 
ments made  after  notice  are  (if  not  on  negotiable  paper  in 
the  hands  of  a  bona  fide  holder  for  value)  in  the  buyer's  own 
wrong.  Still  the  purchase,  being  originally  good,  does  not 
become  invalid  by  reason  of  the  notice,  and  the  buyer  may 
hold  the  property  by  paying  to  the  creditors,  to  the  extent  of 

1  Mansfield  v.  Dyer,  131  Mass.  114  Mass.  520;  Clark  v.  Chamber- 
200.  [It  is  to  be  noted  that  in  Bias-  lain,  13  Allen,  257;  Hubbell  v. 
sachusetts  a  quit-claim  deed  is  suffi-  Currier,  10  Allen,  333;  Oriental  Bank 
eient  to  satisfy  an  agreement  to  con-  v.  Haakins,  3  Met.  332.  And  it 
vey  '  a  good  title/  Kyle  v.  Kav-  makes  no  difference  .  .  .  that  the 
anaugh,  103  Mass.  356.]  tenant   acquires   his   title  from  a 

2  Colt,  J.:  '  The  title  of  one  who  fraudulent  grantee  by  a  deed  of  re- 
purchases of  a  fraudulent  grantee,  lease  and  quit-claim.  .  .  .  The  deed 
before  the  land  is  specifically  at-  is  good  in  all  cases  between  the 
tached  under  the  statute,  is  good  parties,  however  fraudulent  the  in- 
against  the  creditors  of  all  previous  tent;  and  an  infirmity  of  title  can- 
owners  in  the  absence  of  such  evi-  not  be  treated  as  an  existing  incum- 
dence  [participation  or  the  like],  brance  subject  to  which  an  inno- 
Cen.  Sts.  c.  123,  §  55  (now  Revised  cent  purchaser  must  take  the  estate 
Laws,  c.  167  §  63);  Snow  v.  Paine,  if  he  takes  by  quit-claim  deed  only/ 
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their  demand,  the  amount  remaining  due  on  the  purchase- 
price.1 

Want  of  good  faith  however,  like  '  intent '  to  defraud,  is  not 
to  be  taken  literally,  even  if  we  disregard  the  question  whether 
constructive  notice  is  enough.  Certain  facts  make  a  case  of 
want  of  good  faith,  whether  there  was  any  purposed  wrong- 
doing in  the  purchaser  or  not.  Probably  most  of  the  facts 
of  that  sort  which  would  answer  the  '  intent '  to  defraud  on 
the  part  of  the  debtor  would  equally  establish  want  of  good 
faith  for  the  purpose  of  the  saving  of  the  law.  Thus  a  pur- 
chaser of  goods  for  value,  who  does  not  take  possession,  is  a 
purchaser  in  bad  faith,  and  not  within  the  saving; 2  in  some 
states  as  matter  of  law  absolutely,  in  others  and  more  gener- 
ally by  prima  facie  presumption.8  a  A  like  case  is  made  by  a 
purchase  of  land  subject  to  a  secret  reservation  in  favor  of 
the  vendor  of  the  right  to  the  use  and  enjoyment  of  the  prop- 
erty thereafter  without  payment.4  Indeed  it  all  comes  to  this, 
that  to  be  privy  (in  a  broad  sense)  to  the  '  intent  to  hinder, 
delay,  or  defraud '  of  the  statutes  is  necessarily  bad  faith, 
whatever  the  nature  of  such  intent  on  the  part  of  the  debtor 
or  of  the  motive  of  the  purchaser.5 

It  should  be  remarked  however  that  a  volunteer  is  not  as 
such,  in  strictness,  a  taker  in  bad  faith;  and  the  fact  is  some- 
times of  importance.  The  position  of  the  taker  or  grantee  is 
often  very  different  from  that  of  the  giver  or  grantor.     But 

1  See  chapter  18,  §  8.    The  cases  Phillips   v.   Reitz,    16   Kans.   397. 

generally  are  purchases  of  land.    As  Such  too  was  Twyne's  Case,  3  Coke, 

to  cases  of  personalty  see  Crockett  80. 

v.  Phinney,  33  Minn.  157,  22  N.  W.         *See  ante,  p.  414.    See  Ladd  v. 

92,  which  leaves  a  doubt  in  regard  Newell,  34  Minn.  107. 
to  the  rule.  4  Dean  v.  Skinner,  42  Iowa,  418. 

aFlagg  v.  Pierce,  58  N.  H.  348;         5Lang  v.  Stockwell,  55  N.  H. 

Lang  v.  Stockwell,  55  N.  H.  561;  561,  as  to  trusts. 

a  And  it  has  been  held  that  in  such  a  case  the  good  faith  of  the  grantor 
inust  be  shown,  as  well  as  consideration  and  good  faith  in  the  grantee. 
Kipp  v.  Lamoreaux,  81  Mich.  209,  45  N.  W.  1002. 
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the  taker,  being  a  volunteer,  can  have  no  better  right  to  the 
property  than  the  person  from  whom  he  took  it.1  In  this 
particular  then  a  fact  which  brings  the  vendor-debtor  within 
the  statutes  against  fraudulent  conveyances,  that  is,  makes  him 
guilty  of  fraud  upon  his  creditors,  does  not  and  should  not  of 
itself  make  the  taker  guilty  of  fraud;  to  say  that  the  taker 
cannot  keep  the  property  is  not  to  impute  wrongdoing  to  him. 
The  situation  of  the  two  parties  is  far  from  being  the  same  as  re- 
gards '  intent '  to  defraud;  and  that  should  never  be  overlooked.1 

Generally  speaking  creditors  can  take  no  advantage  of 
frauds,  such  as  false  representations,  committed  upon  their 
debtor  in  the  purchase  of  his  property  or  in  drawing  him  into 
contracts;  it  is  the  debtor's  intent  to  defraud  for  which  the 
statutes  in  favor  of  creditors  provide.  But  suppose  the  debtor 
sell  property  to  another  in  good  faith,  on  credit,  the  buyer  in- 
tending not  to  pay  and  not  having  paid  for  it;  may  this  be 
treated  as  in  effect  a  voluntary  conveyance,  though  techni- 
cally for  value,  so  as  to  be  capable  of  coming  within  the  stat- 
utes? This  may  be  doubted  if  the  sale  is  in  the  due  course 
of  business;  but  if  in  the  transaction  the  debtor  has  reason 
to  know  the  purpose  of  the  buyer,  or  if  he  knows  that  he  is 
entirely  unable  to  pay  and  has  no  reason  to  suppose  that  he 
will  have,  or  will  be  provided  with,  means  to  pay  at  the  time 
agreed  upon,  then,  it  seems,  though  there  is  a  valuable  con- 
sideration in  the  promise  to  pay,  the  sale  is  not  made,  just  as 
the  property  is  not  obtained,  in  good  faith.3 

1  It  is  not  necessary  that  a  vol-  structive  fraud.  Ba  d  faith  and  fraud, 
unteer  should  have  notice  of  the  though  co-incident  at  a  certain 
grantor's  intent.  Spaulding  v.  point,  are  no  more  the  same  thing 
Blythe,  73  Ind.  93;  ante,  p.  80.  than  are  two  roads  running  in  differ- 

2  Cansler  v.  Cobb,  77  N.  Car.  30.  ent  directions  which  become  indis- 
Even  knowledge  of  the  vendor's  criminate  where  they  cross.  See 
fraud  would  not  alone  make  the  pur-  Hough  v.  Dickinson,  58  Mich.  89, 
chaser  guilty  of  fraud;  to  take  the  24  N.  W.  809. 

property  under  such  circumstances  8  Upon  this  subject  see  Lynch 
would  only  be  bad  faith  or  con-    v.  Beecher,  38  Conn.  490,  which  ap- 
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§  2.  Inadequacy. 
Another  and  a  common  fact  which  may  show  or  tend  to 
show  want  of  good  faith  is  inadequacy  of  consideration  in  a 
sale  of  property  by  a  debtor.  It  might  indeed  seem  at  first 
that  inadequacy  of  consideration  would  fall  within  the  mean- 
ing of  '  delaying '  or  '  hindering '  creditors,  and  so  bring  the 
case  within  the  general  prohibition  of  the  statute  as  well  as 
within  the  proviso.  But  it  is  to  be  remembered  that  those 
words,  as  they  have  been  interpreted  by  the  courts,  are  words 
of  art,  or  at  all  events  are  not  to  be  taken  broadly.  A  debtor, 
even  if  insolvent,  may  exchange  his  land  for  goods,  or  for 
stocks  or  bonds,  or  sell  it  for  cash;  it  matters  not  that  this 
may  in  point  of  fact  delay  or  hinder  his  creditors,  as  fre- 
quently it  will;  there  is  no  delaying  or  hindering  within  the 
meaning  of  the  statute.1    But  it  may  be  said  that  where 

pears  to  go  further  than  the  text,  but  as  in  the  case  put  the  fraud  of 
and  to  assert  a  right  in  creditors  to  the  buyer  is  practised  upon  the 
take  the  property  solely  on  the  seller  alone,  and  the  seller's  con- 
ground  of  the  purchaser's  intent  duct  is  not  wrongful  in  any  way,  it 
not  to  pay.  Seymour,  J.:  '  Hitch-  is  doubtful  whether  the  law  as  it 
cock  has  no  title  to  the  property  as  stands  can  be  deemed  to  extend  to 
against  the  plaintiff  [a  creditor  of  the  case.  For  if  it  extends  to  such 
Hitchcock's  vendor],  his  apparent  a  case,  why  not  to  all  cases  of  fraud- 
title  having  been  obtained  by  sheer  ulent  purchases,  where  the  fraud  is 
fraud,  by  a  promise  to  pay  which  at  solely  in  the  buyer,  as  where  he  has 
the  time  he  did  not  intend  to  keep,  made  false  representations?  See 
Now  conceding  that  Hitchcock  upon  this  point  Richardson  v.  Sil- 
might  convey  a  good  title  to  vester,  L.  R.  9  Q.  B.  54;  Peek  v. 
a  bona  fide  purchaser  for  value,  Gurney,  L.  R.  6  H.  L.  377;  Za- 
such  a  purchaser,  in  order  to  hold,  briskie  v.  Smith,  13  N.  Y.  322; 
must  be  a  purchaser  in  absolute  Carvill  v.  Jacks,  43  Ark.  454. 
good  faith  and  for  value.'  Such  a  l  Ante,  p.  83;  In  re  Johnson,  20 
purchaser  the  defendant  was  not,  Ch.  D.  389,  394,  Fry,  J.;  Copis  v. 
and  he  therefore  stood  upon  the  Middleton,  2  Madd.  410,  430.  In- 
right  only  of  Hitchcock,  which  was  deed  it  is  not  enough,  it  seems,  to 
held  not  sufficient  even  against  a  defeat  a  voluntary  conveyance  that 
creditor.  a  creditor  is  thereby  prevented,  in 
That  certainly  is  natural  justice,  the  event,  from  obtaining  payment, 
and  perhaps  the  law  of  fraud  Freeman  v.  Pope,  L.  R.  5  Ch. 
should    be    extended    accordingly;  538. 
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there  is  an  alienation  for  inadequate  consideration,  there  is 
delaying  of  creditors  within  the  statute,  since  there  is  a  vol- 
untary alienation  just  so  far  as  the  price  received  falls  below 
the  real  value  of  the  property.  The  ordinary  answer  to  this 
however  is  borrowed  from  the  general  rule  in  contracts,  by 
which  it  is  declared  that  the  courts  cannot  undertake  to 
measure  sufficiency  of  consideration  until  the  insufficiency  is 
such  as  to  indicate  fraud;1  the  buyer  may  be  within  the 
saving  of  the  statute  notwithstanding  inadequacy. 

In  most  of  the  cases  that  arise  however  the  difficulty,  as 
was  said  by  Sir  Thomas  Plumer  in  a  case  2  much  cited,  has 

1  See  e.  g.  Lund  v.  Equitable  Life  conviction  that  such  a  sale  could 

Assur.  Soc.  31  N.  J.  Eq.  355;  First  never  have  been  made  in  good  faith/ 

National  Bank  v.  Cummings,  38  N.  Gordon   v.   Tweedy,    71    Ala.  202, 

J.  Eq.  191;  Hoboken  Bank  v.  Beck-  Somerville,    J.      But    gross  inade- 

man,  33  N.  J.  Eq.  53;  s.  c.  36  N.  J.  quacy  is  treated  as  only  an  indica- 

Eq.  83;  Paulk  v.  Cooke,  39  Conn.  Hon  of  fraud,  in  Bickler  v.  Kendall, 

566;  Shelton  v.  Church,  38  Conn.  66  Iowa,  703.     See  also  Almond  v. 

420  (inadequate  price  paid  by  cred-  Gairdner,  76  Ga.  699.    Comp.  Milner 

itor  to  insolvent  debtor  raises  '  a  v.  Davis,  65  Iowa,  265,  21  N.  W. 

violent    presumption    of    a    secret  599.    Further  see  Irish  v.  Bradford, 

trust ') ;  Gainer  v.  Russ,  20  Fla.  157;  64  Iowa,  303,  20  N.  W.  477 ;  Ward  v. 

Loring  v.   Dunning,    16  Fla.   119;  Rivers,  ib.  412,  20  N.  W.  739;  Irby 

Spear  v.  Rood,  51  Mich.  140,  16  N.  v.  Blain,  31  Kans.  716,  3  Pac.  499; 

W.  312;  Dyer  v.  Rosenthal,  45  Mich.  Trieber  v.  Andrews,  31  Ark.  163. 
588, 8  N.  W.  560;  Gordon  v.  Tweedy,         And  inadequacy   however  great 

71  Ala.  202;  Moorer  v.  Moorer,  87  will  not,  of  itself,  it  has  sometimes 

Ala.   545;  Robinson  v.   Bliss,    121  been  held,  suffice  to  overturn  a  ju- 

Mass.  428.    [Hawkinsville  B.  &  T.  dicial  sale.     O'Callaghan  v.  O'Cal- 

Co.  v.  Walker,  99  Ga.  242,  25  S.  E.  laghan,  91  111.  228,  sale  of  property 

205;  Claflin  v.  Batchelder,  65  N.  H.  worth  $4,000  for  $10  upheld  between 

29,  17  Atl.  1060.]    If  the  property  the  parties.    See  Mathison  v.  Pres- 

in  question  is  exempt  from  creditors'  cott,  86  111.  493 ;  Mead  v.  Conroe,  113 

claims,  it  does  not  matter  how  in-  Penn.  220,  8  Atl.  374;  Cole  v.  Lee, 

adequate  the  consideration.    Pulte  45  N.  J.  Eq.  779,  18  Atl.  854.   But 

v.  Geller,  47  Mich.  560.  see  Miller  v.  Koertge,  70  Texas,  162, 

Inadequacy  will  '  shock  the  con-  7  S.  W.  691,  that  the  grantee  of  the 

science  '  and  show  fraud  '  when  the  debtor    may    raise    the    objections 

consideration  is  so  far  below  the  against  the  creditor  of  gross  inade- 

market  value  of  the  property  as  to  quacy  at  the  execution  sale, 
strike  the  understanding  of  an  in-         *Copis  v.   Middleton,    2  Madd. 

telligent  and  honest  man  with  the  410. 
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been  to  say,  when  there  are  no  other  indications  of  fraud,  what 
is  a  sufficient  consideration,  or  rather  what  amounts  to  such 
inadequacy  as  to  make  of  itself  a  case  for  the  operation  of  the 
statute.  '  The  court  has  not  been  very  particular/  said  Sir 
Thomas  in  the  case  cited,  '  as  to  the  sufficiency  of  the  consid- 
eration, if  the  contract  was  bona  fide/  l  that  is,  where  there 
was  no  other  indication  of  want  of  good  faith  than  the 
inadequacy.  A  mortgage  was  referred  to,  by  way  of  illus- 
tration; mortgages  almost  always  include  more  in  value 
than  the  amount  of  the  debt;  and  that  would  not  be  a 
material  circumstance,  if  the  discrepancy  were  not  great.3 
Indeed  no  rule  of  discrimination  has  ever  been  generally 
agreed      upon,     further    perhaps     than    this,     that    inade- 

1  Citing  Nunn  v.  Ladbrooke,  8  The  presumption  may  be  con- 
T.  R.  521.  See  also  Chamberlain  v.  elusive.  Stratton  v.  Putney,  63  N. 
Dorrance,  69  Ala.  40.  H.  577,  where  the  mortgagor  was 

2  Nazro  v.  Ware,  38  Minn.  443,  embarrassed  and  gave  a  deed  abso- 
38  N.  W.  359;  Peters  Saddlery  Co.  lute  for  a  loan  less  than  the  value 
v.  Schoelkopf,  71  Texas,  418,  9  S.  of  the  property  conveyed;  Wallach 
W.  336.  Where  however  the  sum  v.  Wylie,  28  Kans.  138;  Heintse  v. 
due  is  far  less  than  the  sum  men-  Bentley,  34  N.  J.  Eq.  562,  intent  in 
tioned  as  the  consideration  in  the  both  parties  to  defraud;  Mitchell  v. 
mortgage  deed,  there  is  presumptive  Sawyer,  115  111.  650,  5  N.  E.  109; 
evidence  of  fraud,  but  ordinarily  no  Upton  v.  Craig,  57  111.  259;  Wooley 
more.  Parker  v.  Barker,  2  Met.  423.  v.  Fry,  30  111.  158,  163;  Pennington 
See  also  Olmsted  v.  Mattison,  45  v.  Woodall,  17  Ala.  685;  Wiley  v. 
Mich.  617,  8  N.  W.  555;  King  v.  Knight,  27  Ala.  336. 

Hubbel,  42  Mich.  597,  4  N.  W.  440;         Further   as   to   such   cases   see 

Willison  v.  Desenberg,  41  Mich.  156,  Hughes  v.  Shull,  33  Kans.  127,  5 

2  N.  W.  201;  Lombard  v.  Dows,  66  Pac.  414;  Bush  v.  Bush,  ib.  556,  6 

Iowa  243,  23  N.  W.  649  (mortgage  Pac.  794;  Colbern  v.  Robinson,  80 

in  excess  of  debt,  on  eve  of  insol-  Mo.  541;  Moore  v.  Roe,  35  N.  J.  Eq. 

vency);    Carson  v.  Byers,  67  Iowa  90;  Tully  v.  Harloe,  35  Cal.  302; 

606,  25  N.  W.  826  (same);   Taylor  Wood  v.  Franks,  67  Cal.  32,  7  Pac. 

v.  Wendling,  66  Iowa  562,  24  N.  W.  50;  Cron  v.  Cron,  56  Mich.  8,  22  N. 

40;  Wood  v.  Scott,  55  Iowa  114,  W.  94;  Van  Patten  v.  Thompson, 

7    N.  W.  465;  Whittredge  v.  Ed-  73  Iowa,  103,  34  N.  W.  763;  De- 

munds,    63    N.    H.  248;    Berry   v.  marest  v.  Terhune,  3  C.  E.  Green, 

O'Connor,   33    Minn.    29,    21    N.  532.    A  small  excess  in  a  preference 

W.  840;  Crapster  v.  Williams,   21  will  not  avoid  it.    La  Belle  Wagon 

Kans.  109;  Goff  v.  Rogers,  71  lad.  Works  v.  Tidball,  69  Texas,  161,  6 

459.  S.  W.  672. 
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quacy    be    so    excessive    as    to   '  shock    the    conscience.1 1 
Thus:  — 

The  sale  of  property  by  an  insolvent  debtor  for  a  worthless 
debt  due  the  purchaser  from  a  third  person  is  purchase  in 
bad  faith.3  Again  mortgaged  premises  had  been  sold  and  a 
decree  for  deficiency  rendered  against  the  mortgagor.  A  fort- 
night later,  before  sale,  the  mortgagor  conveyed  all  his  lands 
worth  $50,000  to  his  sons,  one  a  minor,  in  satisfaction  of  an 
alleged  debt  to  them  of  $8,000.3  The  transaction  was  held 
a  fraud  upon  the  mortgagee.  Again  a  conveyance  of  prop- 
erty worth  from  $7,000  to  $15,000  for  $100  is  voluntary.* 
Indeed  it  has  been  held  that  a  mortgage  or  deed  of  trust  by 
an  insolvent  debtor  to  indemnify  a  surety  on  his  bonds  is  in- 
valid against  creditors  if  the  liability  was  only  nominal,  and 
it  turned  out  that  there  was  no  debt.5  But  that  is  very  dan- 
gerous doctrine;  '  we  must  look  at  the  matter  as  if  the  event 
had  already  happened,'  at  least  where  the  liability  is  for  an 
actual  debt  as  distinguished  e.  g.  from  liability  for  conduct.6 

It  may  indeed  be  true  that  where  the  difference  between 
the  consideration  is  a  liquidated  or  certain  sum,  and  is  very 
material,  inadequacy,  in  a  question  of  creditor  rights,  would 
be  matter  for  legal  cognizance,7  nay  would  be  treated  as 
making  per  se  a  case  for  the  operation  of  the  statute,  on 
the  ground  that  there  was  pro  tanto  a  voluntary  alienation.1 

1  Sir  Thomas  Plumer  in  Copis  v.  447.  [See  also  Wynne  v.  Mason, 
Middleton,  supra;  Tebbs  v.  Lee,  76  72  Miss.  424,  18  So.  422;  Sandman 
Va.  744.     See  Seesel  v.  Ewan,  35    v.  Seaman,  84  Hun  337.] 

Ark.  127,  that  creditors  in  buying         6  Crawford  v.  Kirksey,  55  Ala.  282. 
the    debtor's    property,    put    into         •  In  re  Ridler,  22  Ch.  D.  74,  Lord 

their  hands  by  way  of  security,  do  Selborne. 

not  stand  on  the  footing  of  trustees         7  See  Treat  v.  Curtis,  124  Mass. 

buying  the  property  of  their  cestui  348;  Colgan  v.  Jones,  44  N.  J.  Eq. 

que  trust,  post,  p.  611.  274,  17  Atl.  625. 

2  Seymour  v.  Wilson,  19  N.  Y.  8  Stevens  v.  Dillman,  86  111.  233; 
417.  Colgan  v.  Jones,  supra.     A  mort- 

3  Hoboken  Bank  v.  Beckman,  33  gage  may  be  taken  to  cover  the 
N.  J.  Eq.  53.  fixed  value  of  goods  sold  and  of 

4Lionberger  v.   Baker,   88   Mo.    goods  which  the  mortgagee  prom- 
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There  would  be  reason  in  that;  and  the  suggestion  may  help 
to  explain  certain  cases,  such,  e.  g.  as  the  following;  Part  of 
the  purchase-money  of  a  piece  of  land  was  paid  by  a  husband 
(the  buyer)  with  his  wife's  money;  and  part  of  the  materials 
afterwards  used  in  building  a  house  upon  the  land  were  fur- 
nished by  the  wife,  to  whom  they  had  been  given  by  the  hus- 
band's father.  It  was  held  that  a  conveyance  of  the  house 
and  lot  by  the  husband  to  his  wife  could  not  be  supported 
against  creditors  upon  such  a  consideration.1 

In  some  states  a  stern  rule  appears  to  prevail.  In  one 
case  2  the  court  of  Pennsylvania  said  that  a  sale  by  an  insol- 
vent debtor  for  an  inadequate  price  was  evidence  of  fraud;  a 
this  would  be  everywhere  agreed  if  there  were  other  indica- 
tions, so  that  the  result  might  not  turn  upon  mere  in- 
adequacy.4 In  another  and  more  recent  case 5  the  same 
court  however  declared  that  the  sale  of  lands  or  goods  by  an 
insolvent  debtor  at  less  than  their  value  was  ipso  facto  fraud- 
ulent in  both  seller  and  buyer/ 

ises  to  furnish  and  furnishes,  if  in  *  Aber  v.  Brant,  36  N.  J.  Eq.  116. 

good  faith.    Sanders  v.  Farrell,  83  See  also  Knowlton  t>.  Hawes,  10  Neb. 

Ind.  28,  where  the  mortgage  was  for  534,  7  N.  W.  286,  conveyance  by 

one-half  more  than  the  value  of  the  father  to  son.    There  is  however  no 

goods  at  first  supplied.     '  A  man  presumption  that  a  conveyance  by 

cannot  be  said  to  be  a  bona  fide  a  husband  to  his  wife,  purporting 

purchaser  who  purchases  from  one  to  be  for  value,  is  voluntary,  nor  is 

who    is  insolvent    all   the    insol-  it  enough  to  show  that  the  wife  has 

vent's   property  at  about   half  of  received  nothing  from  her  father's  or 

its   value/    Trice   v.  Rose,  79  Ga.  mother's  estate.  Stephenson  v.  Cook, 

75,  78,  3  So.   701.     That  assumes  64  Iowa,  265,  20  N.  W.  182.     See 

that  the  purchase  is  by  negotiation  however  Sloan  v.  Tony,  78  Mo.  623. 

with  the  debtor,  not  at  public  sale.  2  Davidson  v.   Little,   22   Penn. 

In  Colgan  v.  Jones,  supra,  a  debtor  St.  245. 

having  a  claim  for  bodily  injuries  8  But  see  Chamberlain  v.  Dor- 

against  a  railroad  company  assigned  ranee,  69  Ala.  40. 

the  same  to  a  lawyer  for  $330,  who  4  See  e.  g.  Milner  v.  Davis,  65 

recovered  $4,000  of  the  company.  Iowa,  265. 

It  was  held  that,  against  creditors  5  Rhoads  v.  Blatt,  84  Penn.  St.  31. 

of  the  assignor,  the  assignee  was  *  See    Roberts    v.    Radcliff,    35 

entitled  to  claim  only  a  reasonable  Kans.  502,  11  Pac.  406,  such  sale 

lawyer's  fee  out  of  the  $4,000.  with  long  credit. 
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Again  it  has  been  declared  in  Iowa  that  where,  in  the  case 
of  a  sale,  the  difference  between  the  price  paid  and  the  actual 
value  of  the  property  is  '  apparent  and  great/  the  conveyance 
will  be  treated  as  voluntary  to  the  extent  of  the  difference.1 
In  Illinois  the  court  has  said  that  it  is  sufficient  consideration 
for  a  settlement  by  a  husband  upon  his  wife  that  the  wife 
parts  with  her  dower 3  or  other  estate,  or  agrees  to  create  a 
charge  thereon  for  the  benefit  of  her  husband;  but  the  value 
of  the  estate  parted  with,  it  is  also  declared,  must  bear  a 
reasonable  proportion  to  the  value  of  the  thing  settled  upon 
the  wife.8    '  If  the  value/  says  the  court  of  Illinois,  '  of  the 
settled  property  exceeds  the  value  of  the  estate  the  wife  parts 
with,  the  settlement  should  be  set  aside  as  to  the  excess.'  * 
And  in  North  Carolina  it  said  that  in  a  case  of  fraud  on  the 
part  of  the  grantor  the  purchaser  must  pay  a  fair  price,  not 
necessarily  the  full  value,  but  a  price  such  as  would  not  cause 
surprise.6 

On  the  whole  there  is  a  tendency,  unprofessed  perhaps,  on 
the  part  of  some  of  the  courts,  in  this  matter  of  statutes 
against  fraudulent  conveyances,  to  depart  somewhat  from  the 
general  rule  of  contract,  that  inadequacy  must  be  so  gross 
as  to  '  shock  the  conscience/  or,  as  it  has  sometimes  been 
expressed,  but  too  strongly,  as  to  be  '  demonstrative  of 
fraud; '  6  leaving  that  rule  apparently  to  apply  to  transac- 

1  Strong  v.  Lawrence,  58  Iowa,  excess  unreasonable;  Hereby  v. 
55,  12  N.  W.  74,  citing  Bump,  Latham,  46  Ark.  542,  treating  it  as 
Fraud.  Conv.  pp.  288,  289;  Norton    a  matter  for  equity. 

v.  Norton,  5  Cush.  524;  Church  v.         4  Patrick  v.  Patrick,  87  HI.  555. 

Chapin,  35  Vt.  223;  Worthington  v.  See  chapter  18,  §9,  note. 
Bullet,    6    Md.    172;    Robinson   v.         6  Worthy  v.  Caddell,  76  N.  Car. 

Stewart,  10  N.  Y.  189;  Keeder  v.  82;  Fullenwider  v.  Roberto,  4  Dev. 

Murphy,   43  Iowa,  413.     See  also  &  B.  278.     As  to  sales  for  'fair 

Milner  v.  Davis,  65  Iowa,  265,  21  price '  see  Bates  v.  Fuller,  8  Lea, 

N.  W.   599.  644.    And  comp.  the  rule  in  bank- 

2  Singree  v.  Welch,  32  Ohio  St.  ruptcy  of  '  fair  consideration/  post, 
320.  chapter   22,    in   Fraudulent  Open 

8  lb.,  where  it  is  said  that  the    Preference, 
court  will  not  readily  consider  the         6  But  see  Bidder  v.  Kendall,  66 
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tions  inter  partes/  that  is,  to  cases  of  '  deception/  as  we  use 
that  term,  and  to  treat  a  sale  upon  very  material  inadequacy 
as  so  far,  towards  creditors,  voluntary.  There  is  ground  for 
such  a  distinction;  a  creditor  is  at  a  great  disadvantage  as 
compared  with  one  who  is  face  to  face  and  dealing  with 
another;  a  creditor  may  be  circumvented  when  he  knows 
nothing  of  what  is  going  on;  a  buyer  can  hardly  buy  without 
reckoning  upon  the  possibility  of  deception  being  practised 
upon  him  by  the  seller.  And  to  this  observation  should  be 
added  the  vast  temptation  of  a  debtor  in  embarrassed  circum- 
stances. In  bankruptcy  laws  the  distinction  clearly  appears. 
If  however  we  accept  the  general  current  of  authority  in 
regard  to  fraud  upon  creditors,  it  appears  to  be  difficult  to 
frame  any  rule,  on  the  footing  of  inadequacy  alone  as  demon- 
strative of  fraud,  as  matter  of  law,  which  does  not  declare 
that  the  inadequacy  should  be  great;  3  it  should  be  sufficient 
to  point  directly  to  wrongdoing  in  the  transaction.  For  the 
purpose  of  declaring  a   man  bankrupt,   under  bankruptcy 

Iowa,  703,  24  N.  W.  518.    And  see  ulent  purpose.'    See  also  Strong   v. 

Gordon   v.   Tweedy,   71   Ala.   202,  Lawrence,  58  Iowa,  55,  inadequacy 

quoted  supra,  p.  604,  note,  and  ap-  '  apparent  and  great '  held  to  make 

plying  the  general  rule  of  inade-  the  conveyance  so  far  voluntary, 

quacy  in  contracts  —  that  the  in-  It   is   laid   down   in   Connecticut, 

adequacy  should   shock    the   con-  quoting  a  statement  in  Swift's  Di- 

acience  —  to  the  present  subject.  gest,  that  '  in  every  instance  where 

1  Even  in  such  cases  gross  inade-  a  creditor  or  purchaser  obtains  the 
quacy,  by  the  better  rule,  is  only  estate  of  an  insolvent  debtor  at  an 
evidence  of  fraud;  which  the  other  under  rate  there  is  a  violent  pre- 
facts  in  the  case  may  overturn,  sumption  of  a  secret  trust  and  fraud- 
Harrison  v.  Guest,  8  H.  L.  Cas.  481;  ulent  intent/  Shelton  v.  Church, 
8.  c.  6  De  G.  M.  &  G.  424;  Jones  v.  38  Conn.  420.  But  that  proposi- 
Gordon,  2  App.  Cas.  616;  Earl  v.  tion  would,  it  is  apprehended,  be 
Peck,  64  N.  Y.  596.  regarded  by  other  courts  as  rather 

3  Shay  v.  Wheeler,  69  Mich.  254,  sweeping.      In  Shelton  v.  Church 

37  N.  W.  210.    See  Rusie  v.  Jame-  a  creditor  had  taken  all  of  his  insol- 

son,  62  Iowa,  52,  17  N.  W.  103.  vent  debtor's  property  for  a  debt 

Seevers,    J.:    'Giving   all   possible  less  than  a  fourth  the  value,  and 

weight  to  the  evidence,  the  inade-  for  about  a  fourth  of  what  another 

quacy  is  not  great,  and  is  not  suffi-  offered  and  stood  ready  to  give, 

dent,  we  think,  to  evidence  a  fraud-  That  was  a  clear  case. 
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legislation,  it  may  be  enough  to  say  that  clear  inadequacy  is 
sufficient;  but  for  the  purpose  of  establishing  fraud,  which 
may  be  a  different  thing,  such  a  statement  would  be  too 
strong  in  most  states.0  It  would  however  appear  to  be  right, 
on  the  current  of  authority,  to  say  that  creditors  may  com- 
plain of  inadequacy  when  a  party  to  the  sale  or  contract 
could  not. 

Whenever  there  is  other  indication  of  want  of  good  faith 
in  the  buyer,  it  is  perfectly  clear  that  the  fact  that  the  con- 
veyance was  made  upon  an  inadequate  consideration  should 
be  taken  into  account,  in  considering  the  rights  of  the  cred- 
itor.1   In  a  leading  New  Jersey  case  2  an  embarrassed  debtor 
had  conveyed  to  his  sisters  his  undivided  half  of  a  farm,  they 
being  owners  of  the  other  half,  a  few  days  before  the  service 
of  a  summons  upon  him,  upon  consideration  that  the  sisters 
should  assume  the  incumbrances  upon  his  interest,  which 
were  less  in  amount  than  the  value  of  his  interest.    There 
were  indications  that  the  conveyance  was  not  made  and  taken 
in   good   faith;   and   it   was   set   aside   at   the   instance  of 
creditors. 

A  case  *  occurred  in  Arkansas,  which  will  further  serve  to 

illustrate  the  matter.     Land  of  A  was  bought  at  an  inadequate 

price  by  A's  minor  son,  who  was  without  means  and  was  at  the 

1  Robinson  v.  Bliss,   121   Mass.  band,    27   Conn.   424;    Barrow  v. 

428;  Brown  v.  Texas  Hedge  Co.,  Bailey,  5  Fla.  9;  Wilson  v.  Lott,  ib. 

64  Texas,  396;  Spear  v.  Rood,  51  305;  Eads  v.  Thompson,  109  HI.  87; 

Mich.  140,  16  N.  W.  312;  Irish  t>.  Hoppes    v.    Cheek,    21    Ark.   585. 

Bradford,  64  Iowa,  303,  20  N.  W.  Comp.  also  Ringgold  v.  Waggoner, 

447;  Chamberlain  v.  Stern,  11  Nev.  14  Ark.  69;  Perkins  v.  Webster,  2 

268;  Roberts  v.  Radcliff,  35  Kans.  Cush.  480;  Peebles  v.  Horton,  64  N. 

502,  11  Pac.  406;  Van  Dyke  v.  Van  Car.  374;  ante,  pp.  515,  519. 
Dyke,  31  N.  J.  Eq.  176;  Moore  t>.         2  Randall  v.  Vroom,  30N.J.Eq. 

Roe,  35  N.  J.  Eq.  90  and  526;  Jones  353. 

v.  King,  86  111.  225;  Paulk  v.  Cooke,         *  Massie    v.     Enyart,   32    Ark. 

39  Conn.  566;  Washband  v.  Wash-  251. 

a  See  Jaeger  v.  Kelley,  52  N.  Y.  274.  Inadequacy  is  at  least  evidence  to 
be  considered.  Dunn  v.  Wolf,  81  la.  688.  47  N.  W.  887.  See  further  on 
inadequacy  as  a  badge  of  fraud  p.  519. 
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time  residing  with  his  father.  A  was  in  failing  circumstances 
at  the  time,  and  had  already  transferred  to  his  other  children 
other  property  in'  fraud  of  his  creditors.  The  sale  was  held 
fraudulent  towards  A's  creditors. 

Creditors  to  or  for  whom  the  debtor's  property  has  properly 
been  transferred  by  way  of  security,  do  not  in  afterwards 
buying  the  same,  as  e.  g.  at  public  sale,  stand  upon  the  foot- 
ing, towards  other  creditors,  of  trustees  buying  the  property 
of  their  cestuis  que  trust;  the  rules  in  regard  to  which  are 
very  stringent,  and  rightly  so,  in  respect  of  adequacy  of  con- 
sideration. Mere  creditors  are  deemed  strangers  to  the  trust 
as  such  in  their  favor,  and  have  the  same  rights  touching  the 
property  which  they  would  have  if  the  debtor  were  selling 
directly,  without  the  intervention  of  a  trustee.  The  question 
then  of  the  adequacy  of  the  consideration  is  the  ordinary  one 
of  good  faith.1 

It  may  be  pertinent  to  inquire,  in  a  state  in  which,  as  in 
Massachusetts,  notice  of  the  debtor's  intent  to  defraud  his 

1  Seesel  v.  Ewan,  35  Ark.  127,  an  is  not  to  be  indulged  beyond  rea- 
important  case.  Eakin,  J.:  'Per-  son.  The  practice  is  common,  and 
haps  if  a  fraud  were  committed  a-  much  of  the  property  of  the  country 
gainst  the  grantor  in  a  deed  of  trust  is  held  under  such  sales.  They  fa- 
by  the  trustee  and  purchasers,  sub-  cilitate  business.  They  should  be 
sequent  judgment  creditors,  on  bill  sustained  when  made  in  strict  pur- 
filed,  might  be  let  into  his  rights  to  suance  of  the  power,  in  good  faith, 
attack  the  sale,  for  the  augmenta-  and  not  detrimental  to  vested 
lion  of  the  surplus;  but  that  is  not  rights  in  the  property.'  As  to  the 
this  case.  The  question  is  simply  first  suggestion  of  the  learned  judge 
one  of  bona  fides  on  the  part  of  quaere.  It  is  the  debtor's  fraud,  not 
Harris,  Mallory,  &  Co.,  in  the  con-  fraud  upon  the  debtor,  for  which 
sideration  of  which  the  adequacy  of  the  statutes  against  fraudulent  con- 
the  price  forms  an  element.  ...  It  veyances  give  relief  (Erb  v.  Cole,  31 
is  true,  as  urged,  that  sales  by  trus-  Ark.  554;  ante,  chap.  3);  though 
tees  in  pais,  under  powers,  are  nar-  the  two  may  sometimes  concur,  as 
rowly  watched.  They  may  be  op-  they  did  in  Cornish  v.  Clark,  L.  R. 
pressive,  and  are  not  encouraged.  14  Eq.  184,  ante,  p.  81,  and  note  2. 
If  application  be  made  in  reasonable  See  also  Todd  v.  Nelson,  109  N.  Y. 
time,  they  will  be  set  aside  on  316,  324,  16  N.  E.  360;  Hall  v. 
slight  equities.     But  that  jealousy  Moriarty,  57  Mich.  345,  24  N.  W.  96. 
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creditors  is  not  enough  to  defeat  the  claim  of  a  purchaser  for 
value,  what  the  effect  of  the  showing  of  inadequacy  is.  If 
its  effect  is  only  to  establish  notice,  the  purchaser,  who  it 
must  be  observed  is  a  purchaser  for  value,  will  hold  the  prop- 
erty still;  the  contrary  will  be  true  if  the  inadequacy  is 
deemed  to  establish  participation.  The  effect,  it  may  be 
suggested,  would  depend  upon  circumstances;  with  other 
significant  facts,  or  alone  if  the  inadequacy  were '  shocking/ 
it  might  well  be  deemed  sufficient  to  make  a  case  of  participa- 
tion; 1  otherwise  it  would  probably  make  at  most  only  a  case 
of  notice. 

Assuming  that  the  consideration  by  the  debtor  is  or  turns 
out  to  be  inadequate,  the  question  may  arise  whether  other 
property   may  be  added,   under  the  cover  of  the  original 
consideration  alone;  may  the  consideration  in  this  respect 
be  treated  as  executory,  or  must  such  addition  be  treated  as 
voluntary  and  so,  even  in  the  purchaser,  as  in  fraud  of  the 
seller's  creditors?     To  give  a  negative  answer  would  certainly 
be  dangerous,  in  view,  for  one  reason,  of  the  cupidity  of  men. 
It  might  in  many  cases  be  easy  to  make  up  evidence  to  show 
that  a  consideration  treated  by  the  parties  at  the  time  as  suffi- 
cient had  turned  out  to  be,  or  was  in  the  outset,  inadequate, 
And  so  to  let  in  other  property  afterwards  in  manifest  wrong 
~to  creditors  of  the  vendor.     And  besides,  the  matter  is,  gen- 
erally speaking,  at  an  end  in  law  notwithstanding  the  inade- 
quacy; that  is,  the  law  will  not  hear  of  inadequacy. 

On  the  other  hand  it  would  not  be  safe  to  deny  that  there 
could  be  a  case  of  subsequent  addition  under  cover  of  the  old 

1  When  it  is  said  that  shocking  the  statutes  against  fraudulent  Con- 
or gross  inadequacy  may  establish  veyances,  on  a  sale  for  full  value? 
fraud,  the  meaning  properly  is,  See  Cornish  v.  Clark,  L.  R.  14  Eq. 
fraud  in  the  vendor  and  debtor,  184;  Todd  v.  Nelson,  supra,  which 
and  notice  or  participation  in  the  seem  to  imply  the  affirmative.  See 
buyer.  Would  intent,  in  the  buyer  however  Hall  v.  Moriarty,  57  Mich, 
alone,  to  defraud  the  seller's  credi-  345,  24  N.  W.  96. 
tors  come  within  the  meaning  of 
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consideration  alone.  In  a  case  1  in  Massachusetts  a  bill  in 
equity  was  brought  by  an  assignee  in  insolvency  of  C  to  re- 
deem land  from  mortgages  by  C  to  the  defendants.  C  had 
afterwards  quit-claimed  his  equity  of  redemption  to  the  mort- 
gagees, with  intent  to  defraud  his  other  creditors.  But  there 
was  no  evidence  that  the  defendants  participated  in  the  in- 
tent* s  and  the  court  sustained  their  claim  to  the  equity,  on 
the  footing  that  it  appeared  that  the  debt  due  equalled  the 
whole  value  of  the  mortgaged  premises.  The  whole  debt 
must  be  paid.8 

This  would  seem  to  suggest  the  principle  upon  which  an 
additional  alienation  might  fall  under  the  cover  of  the  old 
consideration.  There  has  been  a  transaction  between  the 
parties  in  which  the  consideration  in  question  was  not  in 
point  of  law  either  a  satisfaction  or  an  equivalent  for  what  is 
represented  by  it;  and  to  the  extent  of  making  that  satisfac- 
tion or  equivalent  in  law,  but  of  course  no  further,  subsequent 
additions  may,  it  seems,  be  made  under  the  protection  of  the 
original  consideration.  This  however  is  dangerous  ground, 
only  lees  dangerous  than  what  was  suggested  a  moment  ago; 
and  we  have  therefore  guardedly  spoken  of  a  '  satisfaction  or 
equivalent  in  law.'  It  clearly  would  not  be  right  to  allow  the 
parties  to  show  that  the  consideration  was  not  adequate,  for 
the  purpose  of  letting  in  the  addition,  where  in  point  of  law 

1  Williams  v.  Robbing,  15  Gray,  a  conveyance  of  the  same  estate  to 

690.  a  stranger.     By  operation  of  law, 

3  See  note  1,  p.  614.  and  without  any  special  agreement 

8  Merrick,  J. :  '  A  conveyance  of  of  the  parties  on  the  subject,  it 

the  equity  of  redemption  by  a  mort-  effects  a  discharge  of  the  mortgage 

gager  to  a  mortgagee  without  pay-  debt  either  wholly,  if  the  estate  is 

ment  of  a  new  consideration  cannot  sufficient,  or  pro  rata  if  of  less  value 

be  considered  a  voluntary  convey-  than  the  amount  due.     To  make 

ance  and  void  as  against  creditors,  such  a  transaction  in  any  just  sense 

when  the  amount  due  on  the  note  a  voluntary  conveyance  as  against 

or  other  obligation  the  payment  of  creditors,  it  must  be  made  to  ap- 

which  is  secured  by  the  mortgage  pear  that  the  estate  was  of  greater 

is  equal  to  the  whole  value  of  the  value  than  the  debt.' 
mortgaged  premises.    It  is  not  like 
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it  appears  that  what  was  first  received  from  the  debtor  was 
taken  in  full  return  for  the  property  or  right  of  the  purchaser. 
Indeed  it  may  well  be  doubted  whether  the  case  in  question 
is  not,  in  any  phase,  one  of  preference  only;  a  creditor's 
claim  has  not  been  fully  satisfied;  the  debtor  prefers  him,  as 
he  may,  until  the  debt  is  satisfied.  Consideration  is  beside 
the  case.1 

1  Seymour  v.  Wilson,  19  N.  Y.  mortgagee  was  entitled  to  take  the 
417,  421;  Murphy  v.  Briggs,  89  N.  whole  estate,  and  whether  he  was 
Y.  446.  This,  it  may  be  suggested,  willing  to  help  the  mortgagor  in  de- 
was  the  real  nature  of  the  Massa-  feating  other  creditors  is  beside  the 
chusetts   case   above   referred    to.  case. 

Though  spoken  of  in  the  language  Out  of  caution  however  the  case 
of  purchase  by  the  court,  it  was  at  is  put  in  the  text  as  one  of  pur- 
most  nothing  more  than  a  case  of  chase,  as  it  seems  to  have  been 
preference  of  (the  supposed  pur-  treated  by  the  court.  In  any  view 
chaser  as)  a  creditor,  and  appears  to  of  the  matter  it  is  important  to  ob- 
have  arisen  under  the  laws  of  insol-  serve  that  a  creditor  is  not,  because 
vency,  and  not  under  the  statute  of  of  being  a  creditor,  debarred  from 
Elizabeth,  though  its  treatment  is  becoming  a  purchaser  of  his  debtor's 
ambiguous.  property  either  under  the  statute  of 

Indeed  the  Massachusetts  case  Elizabeth,  or  under  insolvency  laws, 

could  hardly  have  risen  so  high  as  in  a  transaction   distinct  from  his 

preference,  for  the  debt  was  equal  debt.    Redhead  v.  Pratt,  72  Iowa, 

in  value  to  the  whole  estate  in  fee,  99,  33  N.  W.  382.     That  is,  pur- 

so  that  the  mortgagee  was  entitled,  chase  by  the  creditor  need  not  be  a 

under  the  mortgage  itself,  to  take  it  preference;  but  where  it  is  not,  it 

all,  equity  of  redemption  included,  must  be  for  valuable  consideration, 

as  e.  g.  by  foreclosure.    What  was  It  is  often  difficult  however  to 

given  up  therefore,  in  the  convey-  determine  whether  a  particular  case 

ance  or  release  of  the  equity,  was  is  one  of  preference  of  a  debt  or  one 

nothing  at  all;  though  that  might  of   independent    purchase    by   the 

be  different  in  a  case  in  which  there  creditor  as  a  stranger.    The  notion 

were  liens  in  priority  of  the1  mort-  of  the  debt  is  very  apt  to  creep  in 

gage,  —  that  is  to  say,  the  mort-  and  confuse,  as  probably  it  was  in 

gagee  would  not  be  entitled  to  take  some  degree  present  at  the  time  of 

the  whole  estate  in  such  a  case,  the  purchase;  and  the  language  of 

Hence,  it  ought  to  be  added  that  the  courts  is  frequently  tinged  with 

what  the  Massachusetts  court  says  the  same  confusion.    '  The  sale  was 

about  the  question  of  fraud  on  the  made,'  said  Gibson,  C.  J.  in  Gans  v. 

part  of  the  mortgagee,   though  it  Renshaw,  2  Barr,   34,   36,   'when 

would  have  been  relevant  under  the  judgments  were  about  to  be  ob- 

statute  of  Elisabeth,  was  in  the  ac-  tained    against    the    grantor,    and 

tual   case   really  irrelevant.     The  though  an  insolvent  may  give  such 
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preferences   to  particular   creditors  is  the  court  speaking,  preference  or 

as  he  may  see  proper,  yet  if  the  mo-  purchase  independent  of  the  debt? 

tive  be,  not  payment  of  the  debts,,  Intent  to  defraud,   known  to  the 

but  in  the  language  of  the  statute  buyer,  will  avoid  a  sale;  not  so  of  a 

'  to   delay,     hinder,    or    defraud '  preference.    Ante,  p.  593.    It  is  of 

particular    creditors,    the    convey-  importance  to  draw  the  line  clearly, 

ance  though  made  on  a  valuable  — to   speak   of   preference   as  in- 

consideration,  is  not  bona  fide  and  tended  payment  in  whole  or  in  part 

therefore  not  saved  by  the  proviso.'  of  a  debt,  and  of  purchase  by  the 

Quoted  by  Sharswood,  J.  in  Ferris  creditor  as  independent  of  the  debt 

v.  Irons,  83  Penn.  St.  179.   Of  which  when  that  is  the  case. 
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CHAPTER  XX. 

THE  STATUTE  OF  27TH  ELIZABETH:    AMERICAN 

LEGISLATION. 

The  statute  of  27th  Elizabeth,  chapter  4,  is  as  follows :  — 
§  1.  Forasmuch  as  not  only  the  Queen's  most  excellent 
Majesty,  but  also  divers  of  her  Highness's  good  and  loving 
subjects,  and  bodies  politic  and  corporate,  after  conveyances 
obtained  or  to  be  obtained  and  purchases  made  or  to  be 
made,  of  lands,  tenements,  leases,  estates,  and  hereditaments, 
for  money  or  other  good  considerations,  may  have,  incur,  and 
receive  great  loss  and  prejudice  by  reason  of  fraudulent  and 
covinous  conveyances,  estates,  gifts,  grants,  charges,  and  limi- 
tations of  uses  heretofore  made  or  hereafter  to  be  made,  of, 
in,  or  out  of  lands,  tenements,  or  hereditaments  so  purchased 
or  to  be  purchased ;  which  said  gifts,  grants,  charges,  estates, 
uses,  and  conveyances  were,  or  hereafter  shall  be,  meant  or 
intended  by  the  parties  that  so  make  the  same  to  be  fraud- 
ulent and  covinous,  of  purpose  and  intent  to  deceive  such  as 
have  purchased  or  shall  purchase  the  same ;  or  else,  by  the 
secret  intent  of  the  parties,  the  same  be  to  their  own 
proper  use,  and  at  their  free  disposition,  colored  nevertheless 
by  a  feigned  countenance  and  show  of  words  and  sentences, 
as  though  the  same  were  made  bona  fide,  for  good  causes, 
and  upon  just  and  lawful  considerations: 

§  2.  For  remedy  of  which  inconveniences,  and  for  the 
avoiding  of  such  fraudulent,  feigned,  and  covinous  convey- 
ances, gifts,  grants,  charges,  uses,  and  estates,  and  for  the 
maintenance  of  upright  and  just  dealing  in  the  purchasing  of 
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lands,  tenements,  and  hereditaments:  Be  it  ordained  and 
enacted,  by  the  authority  of  this  present  Parliament,  that  all 
and  every  conveyance,  grant,  charge,  lease,  estate,  incum- 
brance, and  limitation  of  use  or  uses,  of,  in,  or  out  of  any 
lands,  tenements,  or  other  hereditaments  whatsoever,  had  or 
made  any  time  heretofore  sithence  the  beginning  of  the 
Queen's  Majesty's  reign  that  now  is,  or  at  any  time  hereafter 
to  be  had  or  made,  for  the  intent  and  of  purpose  to  defraud 
and  deceive  such  person  or  persons,  bodies  politic  or  corpo- 
rate, as  have  purchased  or  shall  afterward  purchase  in  fee 
simple,  fee  tail,  for  life,  lives,  or  years,  the  same  lands,  tene- 
ments, and  hereditaments,  or  any  part  or  parcel  thereof,  so 
formerly  conveyed,  granted,  leased,  charged,  incumbered,  or 
limited  in  use,  or  to  defraud  and  deceive  such  as  have  or 
shall  purchase  any  rent,  profit,  or  commodity  in  or  out  of  the 
same,  or  any  part  thereof,  shall  be  deemed  and  taken,. only  as 
against  that  person  or  persons,  bodies  politic  and  corporate, 
his  and  their  heirs,  successors,  executors,  administrators,  and 
assigns,  and  against  all  and  every  other  person  or  persons 
lawfully  having  or  claiming  by,  from,  or  under  them,  or  any 
of  them,  which  have  purchased  or  shall  hereafter  so  purchase 
for  money  or  other  good  consideration,  the  same  lands,  tene- 
ments, or  hereditaments,  or  any  part  or  parcel  thereof,  or  any 
rent,  profit,  or  commodity,  in  or  out  of  the  same,  to  be  utterly 
void,  frustrate,  and  of  none  effect;  any  pretence,  color, 
feigned  consideration,  or  expressing  of  any  use  or  uses  to  the 
contrary  notwithstanding. 

§  3.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  all  and  every  the  parties  to  such  feigned,  covinous,  and 
fraudulent  gifts,  grants,  leases,  charges,  or  conveyances  be- 
fore expressed,  or  being  privy  and  knowing  of  the  same  or 
any  of  them,  which  after  the  twentieth  day  of  April  next  com- 
ing shall  wittingly  and  willingly  put  in  use,  avow,  maintain, 
justify,  or  defend  the  same  or  any  of  them,  as  true,  simple, 
and  done,  had,  or  made  bona  fide,  or  upon  good  consideration, 
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to  the  disturbance  or  hindrance  of  the  said  purchaser  or  pur- 
chasers, lessees,  or  grantees,  or  of  or  to  the  disturbance  or 
hindrance  of  their  heirs,  successors,  executors,  administrators, 
or  assigns,  or  such  as  have  or  shall  lawfully  claim  anything 
by,  from,  or  under  them  or  any  of  them,  shall  incur  the  pen- 
alty and  forfeiture  of  one  year's  value  of  the  said  lands,  tene- 
ments, and  hereditaments  so  purchased  or  charged ;  the  one 
moiety  whereof  to  be  to  the  Queen's  Majesty,  her  heirs  and  suc- 
cessors, and  the  other  moiety  to  the  party  or  parties  grieved 
by  such  feigned  and  fraudulent  gift,  grant,  lease,  conveyance, 
incumbrance,  or  limitation  of  use,  to  be  recovered  in  any  of 
the  Queen's  courts  of  record  by  an  action  of  debt,  bill,  plaint, 
or  information,  wherein  no  essoin,  protection,  or  wager  of  law 
shall  be  admitted  for  the  defendant  or  defendants ;  and  also, 
being  thereof  lawfully  convicted,  shall  suffer  imprisonment 
for  onerhalf  year  without  bail  or  mainprise. 

§  4.  Provided  also,  and  be  it  enacted  by  the  authority  afore- 
said, that  this  Act,  or  anything  therein  contained,  shall  not 
extend  or  be  construed  to  impeach,  defeat,  make  void  or  frus- 
trate any  conveyance,  assignment  of  lease,  assurance,  grant, 
charge,  lease,  estate,  interest,  or  limitation  of  use  or  uses,  of, 
in,  to,  or  out  of,  lands,  tenements,  or  hereditaments  heretofore 
at  any  time  had  or  made,  or  hereafter  to  be  had  or  made,  upon 
or  for  good  consideration  and  bona  fide  to  any  person  or  per- 
sons, bodies  politic  or  corporate ;  anything  before  mentioned 
to  the  contrary  hereof  notwithstanding. 

§  5.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  if  any  person  or  persons  have  heretofore,  sithence  the 
beginning  of  the  Queen's  Majesty's  reign  that  now  is,  made 
or  hereafter  shall  make  any  conveyance,  gift,  grant,  demise, 
charge,  limitation  of  use  or  uses,  or  assurance  of,  in,  or  out 
of  any  lands,  tenements,  or  hereditaments,  with  any  clause, 
provision,  article,  or  condition  of  revocation,  determination, 
or  alteration,  at  his  or  their  will  or  pleasure,  of  such  convey- 
ance, assurance,  grants,  limitations  of  uses  or  estates  of,  in, 
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or  out  of  the  said  lands,  tenements,  or  hereditaments,  or  of, 
in^  or  out  of  any  part  or  parcel  of  them,  contained  or  men- 
tioned in  any  writing,  deed,  or  indenture  of  such  assurance, 
conveyance,  grant,  or  gift ;  and  after  such  conveyance,  grant, 
gift,  demise,  charge,  limitation  to  uses,  or  assurance  so  made 
or  had,  shall  or  do  bargain,  sell,  demise,  grant,  convey,  or 
charge  the  same  lands,  tenements,  or  hereditaments,  or  any 
part  or  parcel  thereof,  to  any  person  or  persons,  bodies  politic 
and  corporate,  for  money  or  other  good  consideration  paid  or 
given  (the  said  first  conveyance,  assurance,  gift,  grant,  demise, 
charge,  or  limitation,  not  by  him  or  them  revoked,  made  void, 
or  altered,  according  to  the  power  and  authority,  reserved  or 
expressed  unto  him  or  them  in  and  by  the  said  secret  convey- 
ance, assurance,  gift,  or  grant)  that  then  the  said  former  con- 
veyance, assurance,  gift,  demise,  and  grant,  as  touching  the 
said  lands,  tenements,  and  hereditaments,  so  after  bargained, 
sold,  conveyed,  demised,  or  charged  against  the  said  bar- 
gainees, vendees,  lessees,  grantees,  and  every  of  them,  their 
heirs,  successors,  executors,  administrators,  and  assigns,  and 
against  all  and  every  person  and  persons  which  have,  shall, 
or  may  lawfully  claim  anything  by,  from,  or  under  them  or 
any  of  them,  shall  be  deemed,  taken,  and  adjudged  to  be 
void,  frustrate,  and  of  none  effect,  by  virtue  and  force  of 
this  present  Act. 

§  6.  Provided,  nevertheless,  that  no  lawful  mortgage  made 
or  to  be  made  bona  fide,  and  without  fraud  or  covin,  upon 
good  consideration,  shall  be  impeached  or  impaired  by  force 
of  this  Act,  but  shall  stand  in  the  like  force  and  effect  as  the 
same  should  have  done,  if  this  Act  had  never  been  had  nor 
made;  anything  in  this  Act  to  the  contrary  in  any  wise, 
notwithstanding. 

§  7.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  all  the  whole  tenor  and  contents  of  all  statutes-merchant 
and  statutes  of  the  staple,  hereafter  to  be  knowledged,  shall, 
within  six  months  next  after  such  knowledging,  be  entered 
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in  the  office  of  the  Clerk  of  Recognizances,  taken  according 
to  the  statute  made  in  the  three-and-twentieth  year  of  the 
reign  of  the  late  King  Henry  the  Eighth,  by  the  showing 
forth  of  the  said  statute-merchant  or  statute-staple  so  knowl- 
edged  unto  the  said  clerk;  which  said  Clerk  of  the  Recog- 
nizances shall  enter,  or  cause  to  be  entered,  the  same  statutes 
into  a  book  for  that  purpose  to  be  provided  and  safely  kept 
by  him,  taking  eightpence  and  no  more  for  every  such  entry. 

§  8.  And  be  it  further  enacted,  that  if  the  party  to  whom 
such  statute-merchant  or  of  the  staple  shall  be  knowledged, 
his  executors,  or  administrators,  do  or  shall  not,  within  four 
months  next  after  the  knowledging  of  any  such  statute,  bring 
and  deliver,  or  cause  to  be  brought  and  delivered,  unto  the 
said  clerk,  or  his  deputy  or  deputies  for  the  time  being,  all 
and  every  such  statute  and  statutes  as  shall  be  so  knowledged 
to  him  or  to  his  use,  whereby  and  to  the  intent  that  the  said 
clerk,  his  deputy,  or  deputies,  may  take  and  enter  a  true  copy 
thereof,  that  then  every  such  statute-merchant  and  of  the 
staple  not  so  entered  shall  be  void,  frustrate,  and  of  none 
effect,  against  all  and  every  such  person  and  persons,  and 
bodies  politic  and  corporate,  their  heirs,  successors,  executors, 
administrators,  and  assigns  only,  as  shall  after  the  knowledg- 
ing of  the  said  statutes,  or  any  of  them,  purchase  for  money 
or  other  good  consideration  the  lands,  tenements,  or  heredita- 
ments which  were  liable  to  the  same  statute-merchant  or  of 
the  staple,  or  any  part  or  parcel  thereof,  or  any  rent,  lease, 
or  profit  of  or  out  of  the  same. 

§  9.  And  if  the  said  clerk,  or  his  deputy  or  deputies  for  the 
time  being,  shall  not  upon  such  showing  and  delivery  unto 
him  or  them  of  any  statute-merchant  or  of  the  staple  enter  or 
cause  to  be  entered  the  same  in  his  said  book  within  the  said 
time  of  six  months,  and  also  indorse  upon  every  such  statute 
so  by  him  entered  the  day  and  year  of  his  said  entry,  with 
his  or  their  own  name,  then  every  such  clerk  failing  or  de- 
fective in  that  behalf  shall  forfeit  and  lose  for  every  statute- 
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merchant  and  of  the  staple  so  brought  unto  him  or  them,  and 
not  entered  and  indorsed,  or  caused  to  be  entered  and  in- 
dorsed as  aforesaid,  the  sum  of  twenty  pounds;  the  one 
moiety  whereof  to  be  to  the  Queen's  Majesty,  her  heirs  and 
successors,  and  the  other  moiety  to  him  or  them  that  will  sue 
for  the  same  in  any  of  the  Queen's  courts  of  record,  by  action 
of  debt,  bill,  plaint,  or  information,  wherein  no  essoin,  protec- 
tion, or  wager  of  law  shall  be  allowed. 

§  10.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  no  Clerk  of  the  said  Recognizances  shall  or  may  take,  for 
or  in  respect  of  any  search  to  be  made  for  or  concerning  any 
statute-merchant  or  of  the  staple  so  to  be  entered  as  afore- 
said, above  twopence  for  one  year's  search,  and  so  after  the 
rate  of  twopence  for  every  year  and  not  above,  upon  pain  to 
forfeit  and  lose  to  the  party  or  parties  grieved  thereby  twenty 
times  as  much  as  he  shall  take  contrary  to  the  true  meaning 
of  this  act,  to  be  recovered  in  any  of  the  Queen's  Majesty's 
courts  of  record,  by  action  of  debt,  bill,  plaint,  or  information, 
wherein  no  protection  or  wager  of  law  shall  be  allowed.  This 
act  to  continue  for  the  space  of  ten  years,  and  from  thence- 
forth unto  the  end  of  the  Parliament  then  next  following. 

§  11.  Provided  always,  that  this  act,  nor  anything  therein 
contained,  shall  extend  or  be  construed  to  make  good  any 
purchase,  grant,  lease,  charge,  or  profit  of,  in,  or  out  of  any 
lands,  tenements,  or  hereditaments  heretofore  made  void,  de- 
feated, or  undone  by  reason  of  any  former  conveyance,  grant, 
or  assurance,  so  as  the  party  or  parties,  or  their  heirs  or  as- 
signs, which  have  so  defeated  or  made  void  the  same,  were  in 
actual  possession  the  first  day  of  the  present  Parliament,  of 
or  in  the  said  lands,  tenements,  or  hereditaments  whereof  or 
out  of  which  any  such  purchase,  grant,  lease,  charge,  or  profit 
was  made. 

§  12.  Provided  that  this  act,  nor  anything  therein  con- 
tained, shall  extend  in  any  sort  to  restrain  or  impair  the  juris- 
diction, power,  or  authority  of  the  Court  of  Star  Chamber.1 

1  Made  perpetual  by  Stat.  39  Eliz.  c.  18,  §  32. 
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None  of  our  American  statutes  is  a  literal  transcript  of  the 
whole  of  the  statute  of  27th  Elizabeth,  even  disregarding  the 
provisions  in  regard  to  statutes-merchant  and  statutes-staple 
which  would  be  inapplicable  to  anything  in  this  country; 
some  of  them,  while  closely  following  the  language  of  the 
English  statute,  as  far  as  they  go,  have  significant  omissions ; 
others,  and  this  is  more  generally  true,  are  framed  anew 
throughout ;  often  the  American  statute  is  part  of  a  general 
statute  relating  to  creditors  and  purchasers,  sometimes  treat- 
ing of  them  in  the  same  section,  sometimes  in  separate  ones. 
In  some  of  the  older  states  legislation  is  wanting,  and  the 
statute  of  27th  Elizabeth,  so  far  as  it  is  applicable  to  the  con- 
dition of  things  here,  is  treated  as  part  of  the  common  law.° 
But  the  American  law  general  has  drawn  only  upon  the 
second,  fourth,  and  fifth  sections  of  the  English  statute ;  no 
other  section,  except  with  material  modifications,  has  much 
following  in  this  country. 

The  statute  of  New  Jersey  is  the  nearest  to  the  English 
statute,  if  regard  be  had  to  the  substance  as  well  as  to  the 
specific  language  of  the  same  as  embraced  in  the  second  and 
fifth  sections.    That  statute  is  as  follows  :  — 

§  13.  Every  conveyance,  grant,  or  alienation  of  lands,  tene- 
ments, or  hereditaments,  or  of  any  estate  or  interest  therein 
which  has  been  or  hereafter  shall  be  made  with  intent  to  de- 
fraud and  deceive  such  person  or  persons  as  have  purchased 
or  shall  purchase  any  such  lands,  tenements,  or  heredita- 
ments, or  any  estate,  right,  or  interest  therein,  shall  be 
deemed  and  taken  (only  as  against  such  persons,  their  heirs, 
executors,  administrators,  or  assigns  as  have  purchased,  or 
shall  hereafter  purchase  such  lands,  tenements,  or  heredita- 
ments,  or  any  part  thereof,  or  any  estate,  right,  or  interest 
therein  for  money  or  other  good  consideration)  to  be  utterly 

"That  the  statute  of  27th  Elizabeth  is  generally  regarded  as  a 
part  of  the  American  common  law,  see  Cathcart  v.  Robinson,  5  Pet.  264; 
Kimball  v.  Hutchins,  3  Conn.  450;  Gardner  v.  Cole,  21  la.  206;  Reynolds  p. 
Vilas,  8  Wis.  471. 
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void  and  of  no  effect;  any  feigned  consideration,  color,  or 
other  pretence  to  the  contrary  notwithstanding. 

§  14.  If  any  person  has  made,  or  hereafter  shall  make,  any 
conveyance,  gift,  grant,  demise,  charge,  or  assurance  of  any 
lands,  tenements,  or  hereditaments,  with  any  clause,  provi- 
sion, condition  of  revocation  or  alteration,  at  his  or  her  will 
or  pleasure,  contained  or  mentioned  in  any  writing,  deed,  or 
indenture ;  and  after  such  conveyance,  gift,  grant,  demise, 
charge,  or  assurance  so  made,  shall  bargain,  sell,  demise, 
grant,  convey,  or  charge  the  same  lands,  tenements,  or  here- 
ditaments, or  any  part  or  parcel  thereof,  to  any  person  or 
persons  for  money  or  other  good  consideration  paid  or  given 
(the  said  first  conveyance,  gift,  grant,  demise,  charge,  or 
assurance  not  having  been  revoked  or  altered  according  to 
the  power  and  authority  reserved  or  expressed  in  the  said 
secret  conveyance,  assurance,  gift,  or  grant)  then  the  said 
former  conveyance,  gift,  grant,  demise,  charge,  or  assurance 
of  the  said  lands,  tenements,  or  hereditaments,  shall  be  void 
and  of  no  effect,  as  against  such  subsequent  bargainees, 
vendees,  lessees,  grantees,  and  every  of  them,  their  heirs, 
successors,  executors,  administrators,  and  assigns,  and  every 
person  or  persons  who  may  lawfully  have  or  claim  anything 
by,  from,  or  under  them  or  any  of  them. 

The  statute  of  South  Carolina  conforms  more  nearly  to  the 
English  prototype  in  language,  but  it  applies  to  future  pur- 
chasers only.     It  is  as  follows :  — 

§  2370.  Every  conveyance,  grant,  charge,  lease,  estate,  in- 
cumbrance, and  limitation  of  use  or  uses,  of,  in,  or  out  of  any 
lands,  tenements,  or  other  hereditaments  whatsoever,  which 
may  be  had  or  made,  for  the  intent  and  of  purpose  to  defraud 
and  deceive  such  person  or  persons,  bodies  politic  or  corpo- 
rate, as  shall  purchase  in  fee-simple,  fee-tail,  for  life,  lives,  or 
years,  the  same  lands,  tenements,  and  hereditaments,  or  any 
part  or  parcel  thereof,  or  to  defraud  and  deceive  such  as  have 
or  shall  purchase  any  rent,  profit,  or  commodity  in  or  out  of 
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the  same,  or  any  part  thereof,  shall  be  deemed  and  taken 
(only  as  against  that  person  and  persons,  bodies  politic  and 
corporate,  his  and  their  heirs,  successors,  executors,  adminis- 
trators, and  assigns,  and  against  all  and  every  other  person 
and  persons  lawfully  having  or  claiming  by,  from,  or  under 
them,  or  any  of  them,  which  have  purchased,  or  shall  here- 
after so  purchase,  for  money  or  other  good  consideration,  the 
same  lands,  tenements,  or  hereditaments,  or  any  part  or 
parcel  thereof,  or  any  rent,  profit,  or  commodity  in  or  out  of 
the  same)  to  be  utterly  void,  frustrate,  and  of  none  effect; 
any  pretence,  color,  feigned  consideration,  or  expressing  of 
any  use  or  uses  to  the  contrary,  notwithstanding. 

§  2372.  Nothing  contained  in  the  three  preceding  sections * 
of  this  chapter  shall  extend  or  be  construed  to  impeach,  defeat, 
make  void,  or  frustrate  any  conveyance,  assignment  of  lease,as- 
surance,  grant,  charge,  lease,  estate,  interest,  or  limitation  of  use 
or  uses  of,  in,  to,  or  out  of  any  lands,  tenements,  or  heredita- 
ments heretofore  at  any  time  had  or  made,  or  hereafter  to  be 
had  or  made,  upon  or  for  good  consideration  and  bona  fide 
to  any  person  or  persons,  bodies  politic  or  corporate;  any- 
thing therein  mentioned  to  the  contrary,  notwithstanding. 

§  2373.  If  any  person  or  persons  have  heretofore  made,  or 
hereafter  shall  make  any  conveyance,  gift,  grant,  demise, 
charge,  limitation  of  use  or  uses,  or  assurance  of,  in,  or  out  of 
any  lands,  tenements,  or  hereditaments,  with  any  clause,  pro- 
vision, article,  or  condition  of  revocation,  determination,  or 
alteration,  at  his  or  their  will  or  pleasure,  of  such  conveyance, 
assurance,  grants,  limitations  of  uses,  or  estates  of,  in,  or  oat 
of  the  said  lands,  tenements,  or  hereditaments,  or  of,  in,  or 
out  of  any  part  or  parcel  of  them  contained  or  mentioned  in 
any  writing,  deed,  or  indenture  of  such  assurance,  convey- 
ance, grant,  or  gift ;  and  after  such  conveyance,  grant,  gift, 
demise,  charge,  limitation  of  uses  or  assurance  so  made  or 

1  One  section  provides  for  for-    provides    against    conveyances   in 
feitures  and   penalties  only.     The    fraud  of  creditors, 
first  of  these  sections,  not  cited  here, 
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had,  shall  or  do  bargain,  sell,  demise,  grant,  convey,  or  charge 
the  same  lands,  tenements,  or  hereditaments,  or  any  part  or 
parcel  thereof,  to  any  person  or  persons,  bodies  politic  and 
corporate,  for  money  or  other  good  consideration  paid  or 
given  (the  said  first  conveyance,  assurance,  gift,  grant,  demise, 
charge,  or  limitation,  not  by  him  or  them  revoked,  made  void, 
or  altered  according  to  the  power  and  authority  reserved  or 
expressed  unto  him  or  them  in  or  by  the  said  secret  convey- 
ance, assurance,  gift,  or  grant)  ;  then  the  said  former  con- 
veyance, assurance,  gift,  demise,  and  grant,  as  touching  the 
said  lands,  tenements,  and  hereditaments,  so  after  bargained, 
sold,  conveyed,  demised,  or  charged  against  the  said  bar- 
gainees, vendees,  lessees,  grantees,  and  every  of  them,  their 
heirs,  successors,  executors,  administrators,  and  assigns,  and 
against  all  and  every  person  and  persons  which  have,  shall, 
or  may  lawfully  claim  anything  by,  from,  or  under  them,  or 
any  of  them,  shall  be  deemed,  taken,  and  adjudged  to  be  void, 
frustrate,  and  of  none  effect :  provided,  that  no  lawful  mort- 
gage made  or  to  be  made,  bona  fide,  and  without  fraud  or 
covin,  upon  good  consideration,  shall  be  impeached  or  im- 
paired by  force  of  anything  in  this  chapter  contained. 

The  statute  of  Florida  is  as  follows :  — 

§  2.  Every  feoffment,  deed,  conveyance,  mortgage,  grant, 
charge,  lease,  transfer,  assignment,  estate,  incumbrance,  in- 
terest, and  limitation  of  use  or  uses  of,  in,  or  out  of  any  lands, 
tenements,  or  other  hereditaments  whatsoever,  which  shall  at 
any  time  hereafter  be  had,  made,  executed,  or  contrived  for 
the  intent  and  purpose  of  defrauding  and  deceiving  such  per- 
son or  persons,  bodies  politic  or  corporate,  as  shall  afterwards 
purchase  the  same  lands,  tenements,  and  hereditaments,  or 
any  part  thereof,  or  any  estate,  interest,  rent,  property,  right, 
or  commodity  in,  to,  or  out  of  the  same,  or  any  part  thereof, 
so  formerly  conveyed,  granted,  leased,  charged,  transferred, 
assigned,  incumbered,  or  limited  in  use,  shall  be  deemed,  ad- 
judged, taken,  and  held,  as  against  the  person  or  persons, 
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bodies  politic  and  corporate,  their  heirs,  successors,  executors, 
administrators,  and  assigns,  and  against  all  and  every  person 
and  persons  lawfully  having  or  claiming  by,  from,  through,  or 
under  them,  or  any  of  them,  who  shall  have  so  purchased  for 
money  or  other  good  consideration  the  same  lands,  tenements, 
hereditaments,  or  any  part  thereof,  or  any  estate,  right,  inter- 
est, profit,  benefit,  or  commodity  in,  to,  or  out  of  the  same,  to 
be  utterly  void,  frustrate,  and  of  none  effect ;  any  pretence, 
feigned  consideration,  or  expressing  of  use  or  uses  to  the  con- 
trary, notwithstanding :  provided,  that  nothing  in  this  section 
of  this  act  contained  shall  extend  or  be  construed  to  impeach, 
make  void,  or  frustrate  any  conveyance,  assignment  of  lease, 
assurance  grant,  charge,  lease,  estate,  interest,  or  limitation 
of  use  or  uses  of,  in,  to,  or  out  of  any  lands,  tenements,  or 
hereditaments  which  shall  be  made  upon  and  for  good  con- 
sideration, and  bona  fide,  to  any  person  or  persons,  bodies 
politic  or  corporate ;  anything  in  this  section  of  this  act  to 
the  contrary,  notwithstanding. 

§  3.  If  any  person  or  persons  shall  make  any  conveyance, 
gift,  grant,  demise,  charge,  limitation  of  use  or  uses,  or  assur- 
ance of,  in,  or  out  of  any  lands,  tenements,  or  hereditaments, 
with  any  clause,  provision,  article,  or  condition  of  revocation, 
determination,  or  alteration,  at  his,  her,  or  their  will  or  pleas- 
ure, of  such  conveyance,  gift,  assurance,  grant,  demise,  charge, 
limitation  of  use  or  uses,  contained  in  the  same,  or  in  any 
other  writing  whatever,  of,  in,  or  out  of  the  said  lands,  tene- 
ments, or  hereditaments,  or  any  part  or  parcel  of  them,  and 
after  such  conveyance,  grant,  gift,  demise,  charge,  limitation 
of  uses  or  assurance  so  made  or  had,  shall,  or  do  bargain, 
sell,  demise,  grant,  convey,  transfer,  or  charge  the  same  lands, 
tenements,  or  hereditaments,  or  any  part  or  parcel  thereof,  or 
any  estate,  right,  or  interest  in  the  same,  to  any  other  person 
or  persons,  bodies  politic  or  corporate,  for  money  or  other 
good  consideration  (the  said  first  conveyance,  assurance,  gift, 
grant,  demise,  charge,  or  limitation  not  being  revoked,  made 
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void,  or  altered  according  to  the  power  and  authority  reserved 
or  expressed  in  and  by  the  said  first  conveyance  or  other 
writing),  that  there  the  said  former  conveyance,  assurance, 
gift,  grant,  demise,  charge,  or  limitation,  as  touching  the  said 
lands,  tenements,  and  hereditaments,  and  estate,  right,  or  in- 
terest in  the  same,  so  afterwards  bargained,  sold,  granted, 
conveyed,  demised,  transferred,  or  charged,  as  against  the 
said  bargainees,  vendees,  grantees,  lessees,  and  every  of  them, 
their  heirs,  successors,  executors,  administrators,  and  assigns, 
and  as  against  all  and  every  person  and  persons  who  shall  or 
may  lawfully  lay  claim  by,  through,  from,  or  under  them,  or 
any  of  them,  shall  be  deemed,  taken,  and  adjudged  to  be  void 
and  of  none  effect. 

The  statute  of  Tennessee,  like  that  of  some  other  states, 
combines  in  the  same  section  provisions  of  both  18th  and  27th 
Elizabeth.  It  is,  so  far  as  purchasers  are  concerned  as 
follows :  — 

§  1759.  Every  gift,  grant,  conveyance  of  lands,  tenements, 
hereditaments,  goods,  or  chattels ;  or  of  any  rent,  common,  or 
profit  out  of  the  same,  by  writing  or  otherwise;  and  every 
bond,  suit,  judgment,  or  execution,  —  had  or  made  and  con- 
trived, of  malice,  fraud,  covin,  collusion,  or  guile,  to  the  in- 
tent or  purpose  to  delay,  hinder,  or  defraud  creditors  of  their 
just  and  lawful  actions,  suits,  debts,  accounts,  damages,  pen* 
alties,  forfeitures ;  or  to  defraud  or  deceive  those  who  shall 
purchase  the  same  lands,  tenements,  or  hereditaments,  or  any 
rent,  profit,  or  commodity  out  of  them,  —  shall  be  deemed  and 
taken  only  as  against  the  person,  his  heirs,  successors,  execu- 
tors, administrators,  and  assigns,  whose  debts,  suits,  demands, 
estates,  or  interests,  by  such  guileful  and  covinous  practices 
as  aforesaid,  shall  or  might  be  in  any  wise  disturbed,  hin- 
dered, delayed,  or  defrauded,  to  be  clearly  and  utterly  void ; 
any  pretence,  color,  feigned  consideration,  expressing  of  use,  or 
any  other  matter  or  thing  to  the  contrary,  notwithstanding. 

But  the  New  York  legislation,  in  the  matter  of  purchasers 
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as  in  tbe  matter  of  creditors,  has  had  a  larger  following  than 
any  other.     The  statutes  make  the  following  provisions:  — 

(1)  *  Consolidated  Laws  c.  50,  §262.  A  convey ance  of  an  estate 
or  interest  in  real  property,  or  the  rents  and  profits  thereof, 
and  every  charge  thereon,  made  or  created,  with  the  intent  to 
defraud  prior  or  subsequent  purchasers  or  incumbrancers,  for 
a  valuable  consideration,  of  the  same  real  property,  rents  or 
profits,  is  void  as  against  such  purchasers  and  incumbrancers. 
Such  a  conveyance  or  charge  shall  not  be  deemed  fraudulent 
in  favor  of  a  subsequent  purchaser  or  incumbrancer,  who,  at 
the  time  of  his  purchase  or  incumbrance,  has  actual  or  legal 
notice  thereof,  unless  it  appears  that  the  grantee  in  the  con- 
veyance, or  the  person  to  be  benefited  by  the  charge,  was 
privy  to  the  fraud  intended. 

§  267.°  A  conveyance  of,  or  charge  on,  an  estate  or  interest  in 
real  property,  containing  a  provision  for  the  revocation,  deter- 
mination, or  alteration  of  the  estate  or  interest,  or  any  part 
thereof,  at  the  will  of  the  grantor,  is  void  as  against  subse- 
quent purchasers  and  incumbrancers,  from  the  grantor,  for  a 
valuable  consideration,  of  any  estate  or  interest  so  liable  to  be 
revoked  or  determined,  although  the  same  be  not  expressly 
revoked,  determined,  or  altered  by  such  grantor  by  virtue  of  the 
power  reserved  or  expressed  in  the  prior  conveyance  or  charge. 

A  title  under  another  chapter  *  of  the  New  York  statutes 
provides  for  purchasers  (as  well  as  creditors)  of  goods.  The 
following  is  the  text:  — 

(2).  §  36.  Every  sale  of  goods  and  chattels  in  the  possession 
or  under  the  control  of  the  vendor,  and  every  assignment  of 
goods  and  chattels  by  way  of  security,  or  on  any  condition, 
but  not  constituting  a  mortgage  nor  intended  to  operate  as  a 
mortgage,  unless  accompanied  by  an  immediate  delivery  and 

1  Numbered  here  for  convenience  of  reference  below. 

a  Given  in  part. 

6  C.  45  (Personal  Property  Law). 
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followed  by  an  actual  and  continued  change  of  possession,  is 
presumed  to  be  fraudulent  and  void  as  against  all  persons 
who  are  creditors  of  the  vendor  or  person  making  the  sale  or 
assignment,  including  all  persons  who  are  his  creditors  at  any 
time  while  such  goods  or  chattels  remain  in  his  possession  or 
under  his  control  or  subsequent  purchasers  of  such  goods  and 
chattels  in  good  faith;  and  is  conclusive  evidence  of  fraud, 
unless  it  appear  on  the  part  of  the  person  claiming,  under  the 
sale  or  assignment,  that  it  was  made  in  good  faith,  and  without 
intent  to  defraud  such  creditors  or  purchasers. 

(3).  It  is  provided  in  substance  by  subsequent  sections  of 
the  same  chapter  that  every  conveyance,  charge,  instrument,  or 
proceeding  declared  to  be  void  shall  be  void  against  the  heirs, 
successors,  personal  representatives,  or  assignees  of  such 
creditors  or  purchasers;  also  that  the  question  of  fraud- 
ulent intent  shall  be  one  of  fact  and  not  of  law,  and  that  no 
conveyance  or  charge  shall  be  adjudged  fraudulent  solely  on 
the  ground  that  it  was  not  founded  on  a  valuable  considera- 
tion.   This  provision  then  follows:  — 

(4).  §  40.  This  article  does  not  affect  or  impair  the  title  of 
a  purchaser  or  incumbrancer  for  a  valuable  consideration, 
unless  it  shall  appear  that  such  purchaser  or  incumbrancer 
had  previous  notice  of  the  fraudulent  intent  of  his  immediate 
vendor,  or  of  the  fraud  rendering  void  the  title  of  such  vendor. 

The  laws  of  the  year  1833,  of  the  same  state,  contain  tha 
following:  ° — 

(5).  §  1.  Every  mortgage,  or  conveyance  intended  to  oper- 
ate as  a  mortgage,  of  goods  and  chattels  hereafter  made, 
which  shall  not  be  accompanied  by  an  immediate  delivery, 
and  be  followed  by  an  actual  and  continued  change  of  pos- 
session of  the  things  mortgaged,  shall  be  absolutely  void  as 
against  creditors  of  the  mortgagor  and  subsequent  pur- 
chasers and  mortgagees  in  good  faith,  unless  the  mortgage, 

°  Incorporated  without  material  change  in  Cons.  Laws,  c.  38  (Lien 
Law),  §230. 
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or  a  true  copy  thereof,  shall  be  filed  as  directed  in  the  succeed- 
ing section  of  this  Act. 

The  first  of  these  statutes  has  been  widely  adopted,  and  the 
second  to  about  an  equal  extent;  and  in  effect  both  statutes  are 
an  expression  of  the  law  everywhere  except  that  in  some  states 
the  presumption  in  the  second  one  is  conclusive.  The  third  of 
the  statutes  has  a  considerable  following;  and  the  fourth  and 
fifth,  in  one  form  or  another,  find  a  place  in  the  law  of  all  the 
states. 

It  comes  then  to  this,  that  the  American  law  condemns  all 
and  all  manner  of  alienation  of  lands,  alike  to  volunteers  and 
to  purchasers  for  value  with  notice,  made  with  intent  to  de- 
fraud subsequent,  and  in  many  states  also  prior,  purchasers 
for  value  without  notice;  that  in  many  states  it  condemns  all 
and  all  manner  of  alienation  of  lands  with  power  of  revoca- 
tion, against  subsequent  purchasers  for  value; l  that  sales  of 
goods  with  retention  of  possession  thereafter  by  the  vendor 
are  presumptively,  and  in  some  states  absolutely,  fraudulent 
against  subsequent  purchasers  for  value  without  notice;  and 
that  mortgages,  and  the  like,  of  goods,  without  delivery  to 
and  continued  possession  by  the  mortgagee,  are  fraudulent 
against  subsequent  purchasers  and  mortgagees  for  value,  un- 
less they  are  recorded  or  filed  for  record  according  to  law. 

The  English  statute  will  now  be  examined  in  a  similar, 
though  necessarily  briefer,  way  to  that  adopted  in  considering 
the  statute  of  13th  Elizabeth  (after  our  chapter  4) ;  the  sub- 
jects for  examination  accordingly  being  (1)  the  modes  of  alien- 
ation, (2)  what  the  statute  embraces,  (3)  whom  it  protects, 
(4)  against  what  it  affords  protection,  (5)  the  saving. 

1  In  about  half  the  states  there  matter  of  the  common  law.  pee 
is  no  such  statutory  provision;  but  for  further  statutory  citations  on 
in  some  of  them  it  is  probably  a    change  of  possession,  c.  Xm.] 
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CHAPTER  XXL 

CONSTRUCTION  OF  THE  STATUTE. 

§  1.  Modes  of  Alienation. 

The  statute  of  27th  Elizabeth  is  aimed  at  far  less  subtle 
practices  than  that  of  13th  Elizabeth.  Every  device  within 
the  wit  or  cunning  of  man  is  resorted  to  by  debtors  not 
troubled  with  scruples  of  honesty  to  keep  their  property  out 
of  reach  of  their  creditors ;  and  the  statute  had  to  be  framed 
and  has  had  to  be  construed  accordingly.  There  is  far  less 
temptation  to  defeat  purchasers  in  the  way  which  the  later 
statute  of  Elizabeth  seeks  to  prevent ;  and  as  for  special  de- 
vices there  are  none  beyond  the  making  of  false  recitals  on 
the  face  of  the  deeds.  The  consequence  is  that  the  words 
used  by  the  statute  *  fraudulent  and  covinous  conveyances, 
estates,  gifts,  grants,  charges,  and  limitations  of  uses,'  ex- 
press everything  aimed  against  and  need  little  if  any  enlarge- 
ment or  construction.  For  convenience  the  term  *  alienation  9 
will  often  be  used  to  express  all  the  modes  of  conveyance  of 
the  statute ;  the  term  which  was  used  for  a  like  purpose  in 
regard  to  the  other  statute. 

§  2.  What  the  Statute  embraces. 

Unlike  the  statute  of  13th  Elizabeth,  the  present  statute 
embraces  only  lands  and  interests  therein.  It  does  not  em- 
brace pure  chattels ;  *  though  it  does  embrace  chattel  interests 
in  lands,  specifying  as  it  does  *  every  conveyance,  grant,  charge, 

1  Bill  v.  Cureton,  2  Mylne  &  K.  The  only  question  then  is,  whether 
603,  stocks;    Jones  v.  Croucher,  1  a   voluntary    settlement   or   alien- 
Sim.  &  S.  315,  same.    [Doolittle  v.  ation  of  personality  will  defeat  or 
Lyman,  44  N.   H.  608.     But  see  delay  creditors. 
Fleming  v.  Townsend,  6  Ga.  103.J 
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lease,  estate,  incumbrance,1  and  limitation  of  use '  in  or  out  of 
lands,  tenements,  or  hereditaments.  Whether  the  statute  ap- 
plies to  conveyances  made  to  charities  is  a  question  which  has 
been  raised  but  appears  not  to  have  been  decided.80  It  applies 
to  the  estates  of  married  women;8  it  applies  to  copyholds;4 
and  it  applies  to  alienations  for  value  as  well  as  to  voluntary 
alienations.6 

The  statute  of  27th  Elizabeth  embraces  not  only  estates  ac- 
tually owned  by  the  person  who  has  now  conveyed  them  in 
fraud  of  a  purchaser,  it  embraces,  in  equity,  as  well  estates 
which  he  has  contracted  to  buy,  and  has  bought,  for  a  third 
person.  A  case 6  before  Vice  Chancellor  Wood,  afterwards 
Lord  Hatherley,  affords  an  illustration.  Y  having  contracted 
to  buy  an  estate  for  his  wife  and  children,  caused  the  convey- 
ance to  be  made  to  trustees,  and  trusts  to  be  declared,  by 
deeds  which  recited  the  agreement  for  purchase,  and  that  the 
conveyance  was  by  Vs  direction,  and  declared  the  trusts  to  be 
for  the  sale  of  the  property  and  retaining  the  proceeds  for  his 
wife  and  children.  Afterwards  V  mortgages  all  his  real  and 
personal  estate.  It  was  argued  (1)  that  this  was  not  a  grant  or 
settlement  of  land  by  Y,  because  Y  had  not  been  owner  of  the 
property,  and  (2)  that  the  subsequent  mortgage  was  not  a  con* 
veyance  of  the  '  same '  lands,  so  as  to  bring  the  case  within 
the  statute;  it  was  in  effect  nothing  more  than  giving  the 
money  to  the  wife  and  children  and  enabling  them  to  pur- 


1  It  was  argued  in  Clapp  v.  Leatherbee,  *  Currie  v.  Nind,  2  Mylne  &  C.  17  ; 

18  Pick.  131,  that  mortgages  of  lands,  Goodright  d.  Humphreys  v.  Moses,  2 

being   personalty    for    administration,  W.  Black.  1019  ;  Shurmur  t>.  Sedgwick, 

most  be  regarded  as  without  the  stat-  24  Ch.  D.  597. 

nte,  when  they  were  in  the  hands  of  an  4  Currie  v.  Kind,  supra  ;  Underwood 

administrator ;  but  the  court  held  the  v.  Hitchcox,  1  Ves.  279,  infra,  p.  640  ; 

contrary.  Doe  d.  Tunstill  v.  Bottriell,  5  Barn.  & 

*  Newcastle    v.    Attorney    Gen.    12  Ad.  131. 

Clark  &  F.  402.     See  Try  v.  Glouces-  6  Perry-Herrick  v.  Attwood,  2  De  G. 

ter,  14  Bear.  178  ;  2  Sugden,  Vendors,  6  J.  21,  Lord  Cranworth. 

719,    8th   Am.  ed.;   2  Dart,  Vendors,  *  Barton  v.  Vanheythuysen,  11  Hare, 

815,  816,  4th  Eng.  ed.  126. 

a  Now  settled.  See  p.  650,  n  a. 
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chase.  But  the  court  refused  to  accept  this  view;  V  had 
agreed  to  buy  the  estate,  and  had  thereby  acquired  an  equita- 
ble interest  in  it,  and  the  conveyance  was  a  conveyance  of  his 
equitable  interest.1 

The  statute  then  embraces  equitable  as  well  as  legal  estates. 
It  would  follow  that  if  a  person  under  contract  to  buy  lands 
should  assign  the  benefit  to  a  volunteer,  and  thereafter  should 
mortgage  his  equity  for  value,  there  would  be  a  case,  in  equity, 
for  the  operation  of  the  statute  in  favor  of  the  mortgagee.  In 
like  manner  an  equitable  mortgagee  by  deposit  of  title  deeds 
is  within  the  protection  of  the  statute,  against  a  voluntary 
grantee  of  the  estate.3  And  one  who  has  for  value  contracted 
to  buy  the  estate  already  conveyed  to  a  volunteer  would  be 
protected;  equity  would  decree  specific  performance  at  his 
suit.8  But  it  has  been  held  that  at  law  an  equitable  owner  or 
mortgagee  is  not  to  be  regarded  as  a  purchaser,  and  hence 
that  in  a  legal  action,  such  as  trover  for  title  deeds  by  the 
trustees  of  a  voluntary  settlement  against  mortgagees  by  de- 
posit of  the  deeds,  the  legal  owner  under  the  voluntary  con- 
veyance will  prevail.4  Whether  that  would  be  true  in  England 
since  the  Judicature  Act  does  not  appear. 

§  3.  Whom  the  Statute  protects  :  The  Declaratory 

Section. 

The  statute  of  27th  Elizabeth,  both  in  the  declaratory  sec- 
tion and  in  the  saving,6  is  directed  to  the  protection  of  pur- 

1  The  point  was  also  made  that  the  contract  of  purchase]  to  clothe  it  with 

language  of  the  mortgage  was  too  gen-  the  legal  title.     By  that  case  I  consider 

end  to  embrace  the  estates  of  the  settle-  myself  bound,  and  that  will  entitle  the 

ment,  not  specified  therein  ;  but  the  plaintiff   to    avoid    the   deeds   of  the 

court  held  the  contrary.  16th  of  June,  1841,  and  to  enforce  his 

s  Shadwell,  V.  C.  in  Leslie  ».  Tur-  security.' 
ner,   5    Hare,   281,  291 :    '  Buckle   v.         *  Buckle  v.  Mitchell,  supra. 
Mitchell,    18    Ves.    100,    is    a    direct         4  Rerrison  v.  Dorrien,  9  Bing.  76. 
authority  for  the  proposition  that  an         5  By  the  '  declaratory  section  '  of  the 

equitable  interest  in  law  entitles  a  pur-  statute  is  here  meant  §  2  ;  by  the  '  sav- 

chaser  by  contract  [that  is,  one  under  ing/  §  4. 
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chasers.  But  there  is  sufficient  in  the  recent  authorities  to 
suggest  that  the  declaratory  section  and  the  saving  should  not 
be  treated  together,  without  discrimination,  as  having  the 
same  meaning  in  regard  to  purchasers.1  There  is  much,  it  is 
true,  that  cannot  but  be  common  to  the  two  parts  of  the  stat- 
ute in  that  particular.  Thus  what  is  necessary  to  constitute 
a  purchaser,  as  regards  the  meaning  of  that  term  in  itself,  is 
doubtless  the  same  in'  both  parts ;  mortgagees  e.  g.  are  pur- 
chasers both  in  the  declaratory  section  and  in  the  saving;* 
judgment  creditors  are  not  purchasers  in  either.8  And  again 
he  who  is  a  purchaser  for  valuable  consideration  under  the 
declaratory  section  is  a  purchaser  for  valuable  consideration 
under  the  saving ;  but  the  converse  of  this  it  would  not  be 
safe  to  state,  and  that  is  one  and  the  chief  reason  for  separat- 
ing the  two  portions  of  the  statute. 

In  one  particular  indeed  the  declaratory  section  of  the  stat- 
ute stands  quite  by  itself,  in  the  nature  of  things ;  and  that  is 
in  regard  to  the  question  whether  or  not '  purchaser '  is  lim- 
ited to  one  who  takes  directly  from  the  same  person  who 
made  the  prior,  impeached  alienation.  In  regard  to  that  the 
courts  at  first  and  for  a  long  time  appear  to  have  answered 
the  question  in  the  negative ;  or  rather  such  an  answer  was 
supposed  to  have  been  given  at  first,  and  then  that  view  was 

1  As  to  purchasers  under  the  saying  Horton,  1  Hare,  549 ;  Abbott  v.  Strat- 

see  §  5.  ton,  8  Jones  &  L.  60S ;  Brearcliff  r. 

9  Senhouse  «.   Earle,  1  Amb.  285  ;  Dorrington,  4  De  O.  &  S.  122 ;  Dunster 

Lloyd  v.  Attwood,  8  De  G.  &  J.  614 ;  v.  Glengall,  3  Ir.  Ch.  47 ;  Pickering  v. 

In  re  Barker,  44  L.  J.  Ch.  487  ;  Clarke  Ilfracombe  By.  Co.  L.  R.  2  C.  P.  285, 

v.  Wright,  6  Hurl.  &  N.  849  ;  8.  o.  5  248,  251  (doubting  Watts  v.  Porter,  2 

Hurl.  &  N.  401  ;  Shurmur  v.  Sedgwick,  £1.  &  B.  743);  Whitworth  v.  Gangain, 

24  Ch.  D.    597  ;  Martin  v.  Martin,  2  3   Hare,    416 ;    affirmed  I   Phil.  728 ; 

Buss.  &  M.  507  ;   Barton  v.  Vanhey-  First  National  Bank  o.  Hughes,  10  Ma 

thuysen,  11  Hare,  126  ;   Campbell  v.  App.  7,  16  ;  Devoe  v.  Brandt,  53  N.  T. 

Janson,  11  Ch.  D.  1 ;  Dolphin  t>.  Ayl-  462.     Some  early  cases  are  denied  in 

ward,  L.  R.  4  H.  L.  486.  Beavan  v.  Oxford,  supra.     Further  see 

*  Dolphin  v.  Aylward,  supra ;  Bea-  Croft  v.  Lumley,  6  H.  L.  Cas.  672 ; 

▼an  v.  Oxford,  6  De  G.  M.  &  G.  607 ;  McAuley  v.  Clarendon,  8  Ir.  Ch.  568. 

Einderley  v.  Jervis,  22  Beav.  1  ;  Evans  See  also  chapter  18,  §  12. 
v.  Evans,  2  Ir.  Ch.  242;  Langton  v. 
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followed;  and  so  others  than  purchasers  from  the  one  who 
made  the  impeached  estate  were  permitted  to  have  the  benefit 
of  the  statute.  The  first  resolution  of  a  much  quoted  case,1 
of  the  time  of  Sir  Edward  Coke  as  Attorney  General  was  to 
this  effect :  If  a  father  makes  a  lease  by  fraud  and  covin  of 
his  land,  to  defraud  others  to  whom  he  is  to  demise  or  sell  it, 
and  before  the  father  sells  or  demises  it  he  dies ;  and  his  son, 
knowing  or  not  knowing  of  the  said  lease,  sells  the  land  upon 
good  (valuable)  consideration,  in  that  case  the  buyer  shall 
avoid  the  lease  by  the  said  act  (i.  e.  by  the  purchase).  And 
the  resolution  went  on  to  declare  specifically  that  it  was  not 
necessary  that  he  who  sold  the  land  should  have  made  the 
former  estate  or  incumbrance ;  if  the  prior  estate  were  fraudu- 
lent, the  purchaser  should  avoid  it  whosoever  made  it ;  '  and 
therefore  in  the  case  at  bar  the  said  leases  being,  on  the  evi- 
dence, thought  fraudulent,  the  vendee  of  the  father  and  heir 
shall  avoid  them.' 

This  case  appears  to  have  been  understood  until  compara- 
tively recent  times  to  have  declared  broadly  that  the  purchaser 
need  not  have  taken  from  him  who  made  the  prior  alienation.2 
But  an  examination  of  the  facts  shows,  as  the  resolution  itself 
suggests,  that  it  was  a  case  of  personal  fraud  in  the  father, 
and  that  he  made  both  alienations.  The  case  in  substance 
was  this :  The  father,  having  by  demise  from  his  ancestor  an 
estate  for  1,000  years,  assigns  the  lease  to  bis  son,  then  an  in- 
fant, that  it  might  not  be  merged  by  descent  of  the  reversion, 
the  assignment  being  with  colorable  intent  that  the  infant 
should  pay  debts.  On  the  death  of  the  ancestor  the  father 
enters  and  takes  the  profits ;  the  son  doing  nothing  under  the 
assignment.  Later  the  father  sells  the  land  in  fee  for  valua- 
ble consideration ;  and  it  is  now  held  that  the  purchaser  may 

*  Bun-el's  Case,  6  Coke,  72.  Dru.  &  Wal.  897  (1838);  Clappv.  Leath- 

*  Clerk  v.  Rutland,  Lane,  113  (1612);  erbee,  18  Pick.  131,  188  (1836).  And 
Warburton  v.  Loveland,  2  Dow&C.  480,  see  Doe  d.  Richards  v.  Lewis,  11  C.  B. 
487  (1832) ;  Jones  v.  Whittaker,  Longf.  1035  (1852) ;  Doe  d.  Newman  v.  Rush- 
&  T.  141  (1841) ;  Blake  v.  Hyland,  2  am,  17  Q.  B.  723  (1852). 
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avoid  the  assignment  of  the  lease  by  the  father.  It  will  be 
seen  that  the  assignment  was  clearly  fraudulent  in  purpose, 
and  therefore  invalid  against  the  purchaser,  so  that  the  lease 
and  the  reversion  (descended)  merged  in  the  father ;  and  the 
whole  therefore  went  to  the  purchaser. 

The  declaration  therefore  that  the  person  who  sells  need 
not  be  the  person  who  made  the  prior  estate  was  extra- 
judicial ;  and  though  it  has  been  followed  or  referred  to  with 
approval  in  England,  Ireland,  and  America,1  more  recent 
English  authority  has  pointed  out  the  real  meaning  of  the 
case,  to  wit,  that  in  cases  of  personal  fraud  only  can  it  be 
properly  held  that  the  later  estate  may  be  made  by  another 
than  the  person  who  made  the  one  now  impeached.2  In  the 
case  just  cited,  which  was  an  ejectment,  it  appeared  that  A 
covenanted,  by  voluntary  deed,  to  stand  seised  to  himself  for 
life,  remainder  to  B  for  life,  remainder  to  C,  lessor  of  the 
plaintiff,  in  fee.  A  makes  his  will,  devising  the  premises  to 
B  for  life,  remainder  to  D  in  fee ;  A  dies,  and  B  and  D  con- 
vey the  premises  for  value  to  the  defendant.  It  was  held  that 
the  defendant  was  not  a  purchaser  within  the  meaning  of 
the  statute ;  it  was  only  where  the  grantor  in  the  voluntary 
conveyance  afterwards  sells  that  the  prior  alienation  is 
avoided. 

The  case  was  very  conclusively  put  by  Lord  Campbell  (for 
the  court).  When  A,  his  lordship  in  effect  said,  made  his 
will,  he  had  no  estate  which  he  could  devise,  for  he  had  al- 
ready conveyed  it  to  the  lessor  of  the  plaintiff,  and  if  his 
devisee  D  took  nothing  under  the  will,  'how  is  it  possible 
that  by  selling  to  the  defendant  he  [D]  could  convey  any- 
thing to  him  V  8  Where  the  same  person  was  grantor  in  the 
two  alienations,  it  was  right  under  the  statute  to  say  that  the 

l  Cases  in  note  2,  supra.  Doe  d.  Richards  v.   Lewis,   11  C.  B. 

9  Doe  d.  Newman  v.  Rusham,  17  Q.  1035 ;  Parker  v.  Carter,  4  Hare,  400, 

B.  723.  410. 
8  Lewis  v.  Bees,  8  Kay  &  J.  132 ; 
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grantor  remained  owner,  towards  a  purchaser,  after  his  vol- 
untary alienation,  so  that  he  could  afterwards  make  a  good 
estate ;  but  the  statute  did  not  give  such  a  right  to  a  holder 
under  him.  The  case  would  be  different  under  Registry  Acts 
which  provide  that  a  subsequent  registered  deed  shall  be  pre- 
ferred to  a  prior  unregistered  one;1  but  this  is  an  indirect 
modification  of  the  statute  of  27th  Elizabeth. 

Thus  far  of  what  is  in  itself  peculiar  to  the  declaratory 
section.  Next  in  regard  to  the  matter  of  value.  The  statute, 
like  that  of  13th  Elizabeth,  everywhere  speaks  of  purchasers 
with  '  good '  consideration ;  but  as  in  the  case  of  the  earlier 
statute  '  good '  is  always  construed  to  mean  '  valuable.'  And 
speaking  of  the  declaratory  section  of  the  statute,  there  is  no 
reason  to  doubt  that  what  is  necessary  to  constitute  valuable 
consideration  under  the  statute  of  13th  Elizabeth  would  be 
necessary  to  constitute  such  consideration  under  that  section 
of  the  statute  of  27th  Elizabeth.  It  is  not  quite  clear  how- 
ever whether  what  would  be  sufficient  to  constitute  a  valuable 
consideration  under  the  former  statute  would  always  be  suffi- 
cient under  the  latter;  for  the  'purchaser'  under  the  27th 
of  Elizabeth  is  seeking  to  overturn  what,  inter  partes,  was 
a  perfectly  proper  and  just  estate  when  it  was  made,  and  the 
purchaser  too  is  usually  a  purchaser  with  notice  and  in  fact 
with  actual  knowledge  of  the  prior  alienation.9  But  with  this 
caution  it  is  probably  safe  to  refer  to  what  has  been  said  in 
chapter  18,  in  regard  to  purchase  for  valuable  consideration, 
for  the  meaning  of  the  same  expression  in  the  declaratory 
section  (but  not  in  the  saving)  of  the  present  statute. 

The  declaratory  section  of  the  statute  does  not  add  the  ex- 
pression '  bona  fide '  to  purchase  for  '  good  consideration,'  as 

1  Wartrarton  v.  Loveland,  2  Dow  ft  *  It  is  probable  that  there  is  no  dis- 

C.  480,  502  ;  Blake  v.  Hyland,  2  Dru.  ft  tinction  ;  bat  caution  is  everywhere  par- 

"Wal.  397  ;  Doe  d.  Newman  v.  Rusham,  ticularly  necessary  in  dealing  with  the 

723,  735.  present  statute  in  advance  of  the  courts. 
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does  the  saving  in  this  (and  also  in  the  earlier)  statute.    Bat 
construction  has  virtually  put  it  there,  in  a  limited  way.    It 
makes  no  difference  in  England,  as  will  be  seen  later,  that  a 
purchaser  for  valuable  consideration  takes  with  notice  or 
even  knowledge  of  a  prior  voluntary  conveyance;  one  may 
even  purchase  in  safety  with  express  purpose  to  overturn  a 
fair  (voluntary)   settlement  long  since  made.    '  Bona  fide ' 
or  '  in  good  faith '  then,  as  construed  into  the  declaratory  sec- 
tion, must  be  taken  in  a  restricted  sense;  and  that  sense 
appears  to  be  this :  (1)  The  subsequent  purchaser  must  have 
really  parted  with  valuable  consideration.    (2)  If  the  prior 
alienation  was  itself  for  value,  the  term  'bona  fide'  touching 
the  subsequent  purchase  ordinarily  means  '  without  notice ; ' 
perhaps  it  has  other  meanings.     (3)  In  each  of  the  two  cases 
just  stated  the  question  of  adequacy  of  the  consideration  has, 
it  seems,  a  bearing  upon  the  question  of  purchase  in  good 
faith,  in  the  sense  of  real  as  opposed  to  fictitious  purchase.1 
In  regard  to  the  first  case  little  need  be  said ;  for  every- 
thing is  implied  in  the  statement  already  made,  that  the 
purchase  must  be  for  value.     If  it  is  not,  the  case  is  then  a 
question  of  volunteers ;  and  '  qui  prior  in  tempore  prior  in 
jure.'     Nor  will  any  recitals  or  statements  of  consideration 
however  specific  make  a  case  for  the  purchaser ;  between  the 
parties  there  could  be  no  disputing  of  value,  but  against  a 
third  person  the  purchaser  must  establish  his  case  by  facts, 
not  by  '  evidence '  of  his  own  making.2    The  case  would  be 
different  where  the  plaintiff  (or  the  defendant  for  that  mat- 
ter) is  attacking  instead  of  maintaining  a  deed;  in  such 

1  The  term  '  bona  fide '  is  indeed  one  tion  of  27  Eliz.  inadequacy,  when  great 

of  the  most  inexact  terms  of  the  law.  enough   to    have   any  effect,  may  be 

Sometimes,  and  perhaps  more  generally,  treated  as  a  thing  apart,  without  being 

it  means  'without  notice,'  sometimes  referred  to  want  of  good  faith,  as  in  ot- 

*in  due  course  of  trade, '    sometimes  dinary  cases  it  appears  to  be.    StQl  it 

(see  Ricker  v.  Ham,  14  Mass.  137,  141)  seems  more  natural  to  refer  it  to  bad 

1  not  fictitious  ; '  and  it  may  have  still  faith, 
other  meanings.    And  it  is  possible  that         *  Ante,  p.  681,  note, 
in  a  case  under  the  declaratory  sec- 
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a  case  the  burden  would  be  upon  the  person  making  the 
attack.1 

In  regard  to  the  second  case,  we  have  for  consideration  two 
purchases  for  value ;  of  which  the  first  must  prevail,  under 
the  language  of  the  saving  and  also  under  the  maxim  above 
quoted,  unless  the  second  was  made  without  notice.  There 
cannot  be  two  successive  purchases  from  the  same  person  of 
the  legal  estate ;  one  of  the  two  purchases  must  have  been 
of  an  equitable  estate,  and  the  purchase  of  the  legal  estate  for 
value  without  notice  will  prevail.  If  then  the  former  estate, 
though  purchased  for  value,  is  equitable  and  the  second  legal, 
the  latter  will  prevail ;  if  both  were  equitable*  *  qui  prior  in 
tempore  prior  in  jure,'  unless  possibly  it  appear  that  the 
second  equitable  purchaser  had  no  notice  of  the  prior  equity.2 
If  the  former  estate  was  legal,  the  second  must  be  equitable, 
and  the  former,  being  for  value,  must  prevail  both  at  law  and 
in  equity. 

The  third  case  applies  to  both  the  preceding  cases ;  it  is  the 
case  of  an  attacking  purchaser  whose  purchase  was  effected 
by  an  inadequate  consideration.  Unless  the  recent  authori- 
ties touching  the  saving  of  the  statute,  that  is,  touching  what 
constitutes  a  sufficient  consideration  in  the  case  of  a  prior  con- 
veyance as  e.  g.  a  settlement,  —  unless  these  authorities  have 
overruled  those  which  proceeded  upon  the  declaratory  section 
of  the'  statute,  inadequacy  in  the  purchase  may  be  so  great  as 
to  show  bad  faith  and  thus  prevent  the  purchaser  from  over- 
turning the  prior  voluntary  estate.  In  a  case8  often  cited 
Lord  Eldon,  following  Lord  Mansfield,4  said  that  if  the  sub- 
sequent estate  in  question  was  purchased  'at  a  third  part 

1  See  Humphreys  v.  Pensam,  1  Mylne  generally  declared  role.    As  to  that  role 

&  C.  580  ;  Scott  v.  Scott,  4  H.  L.  Cas.  see  an  article  in  1  Harv.  L.  Rev.  1. 
1065,  1086.  *  Metcalfe  v.  Pulvertoft,  1  Ves.  &  8. 

*  See  a  case  of  French  v.  Hope,  Pump  180. 
Court,  vol.  4,  p.  158,  coram  Kekewich,         *  Doe  d.   Watson  v.   Routledge,   2 

J.  apparently  denying  Parker  v.  Clarke,  Cowp.  705,  denied  on  another  point  in 

80  Bear.  54,  which  states  the  old  and  Doe  d.  Otley  v.  Manning,  9  East,  59. 
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of  its  value*  the  purchaser  could  not  prevail  over  "the  vol- 
untary settlement.1  And  so  again  where  the  prior  estate, 
although  purchased  for  value,  was  not  the  legal  estate,  the 
subsequent  purchase  may  have  been  made  for  such  inadequacy 
as  to  show  bad  faith,  thus  preventing  the  purchaser,  as  before, 
from  succeeding. 

§  4.  Against  what  the  Statute  gives  Protection  :  •  Pub- 
pose  and  Intent  to  deceive.' 

The  language  of  the  statute  of  27th  Elizabeth  differs  slightly 
from  that  of  the  13th  Elizabeth,  on  the  point  of  fraud.  The 
preamble  of  the  statute  of  27th  Elizabeth  speaks  of  alienations 
'  meant  or  intended  by  the  parties  that  so  make  the  same  to 
be  fraudulent  and  covinous,  of  purpose  and  intent  to  deceive 
such  as  have  purchased  or  shall  purchase  the  same,  or  else  by 
the  secret  intent  of  the  parties  the  same  to  be  to  their  own 
proper  use ;'  and  then  for  remedy f  of  such  fraudulent,  feigned, 
and  covinous  conveyances '  the  enactment  is  made. 

The  language  of  the  preamble,  which  for  convenience  may 
be  abridged  to  '  purpose  and  intent  to  deceive,'  taken  with  the 
object  of  the  whole  statute,  for  a  long  time  appears  to  have 
given  trouble  to  the  courts.  It  was  seen  from  the  first  that 
it  would  be  fatal  to  what  was  to  be  accomplished  by  the  law 
if  '  purpose  and  intent  to  deceive '  should  be  taken  in  the  ordi- 
nary popular  sense ;  and  accordingly,  from  the  first,  that  sense 
was  rejected,  and  from  the  same  moment  the  words  became 
words  of  art,  though  of  inexact  sense.  It  took  more  than  two 
centuries  to  fix  finally  their  meaning,  the  only  thing  thereto- 

1  See  also  Doe  d.  Parry  v.  James,  16  sell  the  same  to  C.     A  now  surrenders 

East,  212 ;  Doe  d.  Sweetland  v.  Web-  the  lands  to  B  on  limitations,  differing 

ber,  1  Ad.  &  E.  783,  742.  from  the  terms  of  the  articles,  to  A  and 

In  suits  for  specific  performance  in-  wife,  and  the  heirs  of  their  bodies,  re- 
adequacy  on  the  plaintiff's  side  is  a  mainder  to  A  in  fee.  C  now  prays  for 
well-known  bar  to  recovery.  A  agrees  specific  performance,  which  is  refused 
by  articles  to  sell  copyholds  to  B,  who  for  inadequacy.  Underwood  t>.  Hitch- 
for  inadequate  consideration  agrees  to  cox,  1  Yes.  279. 
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fore  agreed  being  that  the  words  must  not  be  understood  to 
mean  intent  in  the  mind  to  defraud.  Before  the  decision  of  a 
famous  case1  in  the  time  of  Lord  Ellenborough,  to  be  stated 
presently,  the  courts  had  fluctuated  somewhat  between  hold- 
ing that  a  voluntary  alienation  of  an  estate  followed  by  an 
alienation  of  it  to  another  for  valuable  consideration  was  abso- 
lutely fraudulent  or  only  prima  facie  fraudulent,  in  contem- 
plation of  law.2  This,  it  should  be  observed,  was  the  state  of 
things  at  the  time  of  the  separation  of  this  country  from  Great 
Britain.8 

In  this  state  of  things  the  case4  referred  to  went  before 
Lord  Ellenborough  and  the  other  judges  of  the  King's  Bench, 

1  Doe  d.  Otley  v.  Manning,  9  East,  reyance  at  first,  and  should  be  intended 

69  (1807)*  fraudulent  at  the  beginning. 

*  Among  the  decisions  treating  the  So  in  Townshend  v.  Windham,  en- 
case as  one  of  absolute  fraud  see  Wood-  pra,  Lord  Hardwicke  said  :  •  On  the 
ie*s  Case,  cited  in  Colville  t>.  Parker,  27th  of  Elizabeth  every  voluntary  con- 
Cro.  Jac  158  (1608) ;  White  v.  Hus-  veyance  made,  when  afterwards  there  is 
sey,  Prec.  Ch.  14  (1690) ;  Gardiner  v.  a  subsequent  [sic]  conveyance  made  for 
Painter,  Cas.  t.  King,  65  (1726)  ;  Ton-  valuable  consideration,  though  no  fraud 
kins  v.  Ennis,  1  Eq.  Cas.  Abr.  834  in  that  voluntary  conveyance,  nor  the 
(1727) ;  White  v.  Sansom,  8  Atk.  412  person  making  it  at  all  indebted,  yet  the 
(1746) ;  Townshend  v.  Windham,  2  Ves.  determinations  are  that  such  mere  vol* 
10  (1750).  Among  those  treating  it  as  untary  conveyance  is  void  at  law  by  the 
only  prima  facie  evidence  of  fraud  see  subsequent  purchase  for  valuable  con- 
Bovy's  Case,  Ventr.  198  (1672) ;  Jen-  sideration.* 

kins  o.  Kemishe,  or  Keymis,  Hard.  898  ;         On  the  other  hand  it  had  been  said 

a  c.  1  Lev.   150  (1665) ;  Lavender  v.  by  Lord  Hale  in  Bovy's  Case,  supra, 

Blackstone,  2  Lev.  146  (1676) ,  Garth  v.  that  '  though  every  voluntary  convey- 

Mois,  1  Keb.  486  (1664);  Style,  446;  Doe  ance  carries  an  evidence  of  fraud,  yet  it 

d.  Watson  v.  Routledge,  2  Cowp.  705  is  not  upon  that  account  only  always  to 

(1777).     8ome  other  cases  on  both  sides  be  reckoned  fraudulent  or  to  be  avoided 

are  mentioned  by  Lord  Ellenborough  in  by  a  purchaser  for  a  valuable  consid- 

Doe  d.  Otley  v.  Manning,  supra.  eration.'    And  in  the  case  in  Style  Lord 

In  Woodie  s  Case,  supra,  it  was  held  Rolle,  going  still  further,  said  that  '  a 
that  an  assignment  of  a  lease  of  lands,  voluntary  conveyance  upon  consider- 
by  one  quasi  in  jointure,  to  his  wife,  he  ation  of  natural  affection  hath  no  badge 
taking  the  profits* and  afterwards  selling  of  fraud  unless  he  who  makes  it  be  in- 
it  without  notice,  was  within  the  stat-  debted  at  the  time  or  in  treaty  for  the 
ute,  though  not  made  in  trust  to  be  sale  of  the  lands.' 
revoked,  nor  with  any  clause  of  revoca-  *  Cathcart  v.  Robinson,  5  Peters,  268. 
tion  ;  because  it  was  a  voluntary  con-        4  Doe  d.  Otley  v.  Manning,  9  East,  59. 
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in  the  year  1807,  for  decision.  The  action  was  ejectment,  by 
a  purchaser  for  valuable  consideration,  with  notice,  of  lands 
which  had  before  been  made  the  subject  of  a  voluntary  set- 
tlement by  the  same  grantors,  but  without  any  fraudulent 
purpose  as  a  matter  of  fact.  The  plaintiff  prevailed;  Lord 
Ellenborough  declaring,  upon  a  review  of  the  authorities,  that 
the  weight  of  authority,  and  the  better  view  as  well,  gave  the 
case  to  the  plaintiff.  The  law,  it  was  now  declared, '  presumed 
fraud  without  admitting  such  presumption  to  be  contradicted ; ' 
and  it  was  deemed  c  more  fit,  upon  the  whole,  that  a  voluntary 
grantee  should  be  disappointed  than  that  a  fair  purchaser 
should  be  defrauded.'  This  decision  has  never  since  been  de- 
parted from.1 

The  reason  for  laying  such  stress  upon  the  legal  effect  of 
a  voluntary  conveyance  followed  by  a  conveyance  for  value  is 
found  in  the  fact  that  the  plaintiff  was  a  purchaser  with  no- 
tice, and  that  many  estates  had  been  made  in  the  same  way ; 
it  was  now  deemed  undesirable  to  unsettle  such  dispositions,2 
and  it  was  therefore  deemed  necessary  to  hold  that  the  notice 
under  which  the  purchase  for  value  was  made  was  notice  of 
an  absolutely  fraudulent  transaction  and  hence  was  of  no  ef- 
fect.8   This  however  was  not  without  an  expression  of  regret 


1  Daking  v.  Whimper,  26  Beav.  568 
Doe  d.  Newman  v.  Rusham,  17  Q.  B 
723  ;  Trowell  v.  Shenton,  8Ch.  D.  318 
Ez  parte  Hillman,  10  Ch.  D.  622  ;  Dol 
phin  v.  Aylward,  L.  R.  4  H.  L.  486 


culty  to  persuade  myself  that  the  words 
of  the  statute  warranted  or  that  the  pur- 
pose of  it  required  such  a  construction. 
.  .  .  But  it  is  essential  to  the  security 
of  property  that  the  rule  should  be  ad- 


Mackie  v.  Haberton,  9  App.  Cas.  387  ;  hered  to  when  settled.' 

Mullinsp.  Guilfoyle,  2  L.  R.  Ir.  95;  Lee  *  It  had  so  been  held  before.    Sen- 

v.  Mathews,  6  L.  R.  Ir.  530.  house  v.  Earle,  1  Amb.  285,  Lord  Hard- 

*  Evelyn  v.  Templar,  2  Bro.  C.  C.  148  wicke  ;  Evelyn  v.  Templar,  supra. 
(1787).  Lord  Thurlow  :  'Although  it  In  Evelyn  «.  Templar  a  voluntary 
would  have  been  as  well  at  first  if  the  settlor  had  in  the  settlement  reserved 
voluntary  settlement  had  not  been  a  power  of  sale,  but  had  cove- 
thought  so  little  of,  yet  the  rule  was  nanted  that  the  purchase-money  should 
such,  and  so  many  estates  stand  upon  be  paid  to  the  trustees  of  the  settle- 
it  that  it  cannot  be  shaken.'  See  also  ment.  With  notice  of  this  covenant  a 
Buckle  v.  Mitchell,  18  Ves.  100  (1812).  purchaser  paid  his  money  to  the  settlor, 
Sir  Wm.  Grant :  ( I  have  great  diffi-  who  died  insolvent.    On  a  hill  by  his 
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on  the  part  of  Lord  Ellenborough,  which  many  other  judges, 
English  and  American,  have  repeated.1 

And  lest  the  rule  itself  might  have  a  dangerous  tendency, 
lest  it  might  tend  to  unsettle  the  fundamental  doctrine  that 
fraud  must  be  found  in  the  act  which  is  declared  fraudulent, 
and  that  an  innocent  act  could  not  afterwards,  retroactively, 
be  made  fraudulent  by  a  transaction  in  no  way  connected  with 
it;  —  to  prevent  any  such  inference  the  decision  by  Lord 
Ellenborough  has  been  explained,  in  accordance  with  his 
lordship's  own  intimation,  by  a  fiction.  And  that  is  to  this 
effect :  By  selling  the  property  afterwards  for  value,  the  seller 
so  entirely  repudiates  the  former  voluntary  alienation,  and 
shows  his  intention  to  sell,  that  it  shall  be  taken  conclusively 
against  him  and  the  first  grantee  that  such  intention  existed 
when  he  made  the  first  estate,  and  that  it  was  made  in  order 
to  defeat  the  purchaser.2 

children  claiming  under  the  settlement  In  re  Barker,  44  L.  J.  Ch.  487,  Jessel, 

it  was  held  that  there  had  been  no  mis-  M.  R. ;   Doe  d.   Otley  v.  Manning,   9" 

application  of  the  purchase-money,  be-  East,  59  (where  Lord  Ellenborough  said 

cause  the  settlement  was  fraudulent  as  that '  it  was  a  just  presumption  of  law 

to  the  purchaser.    That  is,  the  yolun-  that  such  voluntary   conveyance  .  .  . 

teers  have  no  equity  in  the  purchase-  if  coupled  with  a  subsequent  sale,  was* 

money.     Daking  v.  Whinfper,  26  Beav.  meant  to    defraud    those  who  should 

668  ;  In  re  Walhampton,  26  Ch.  D.  891.  afterwards  become  purchasers  for  a  val- 

1  Pulvertoft  v,  Pulvertoft,  18  Yes.  uable  consideration');  Evelyn  v.  Tem- 

84,  Lord  Eldon ;    Buckle  v.   Mitchell,  plar,  2  Bro.   C.   C.  148  ;  Cathcart  v. 

ib.  100,  Sir  Win.  Grant ;  Doe  d.  New-  Robinson,  5  Peters,  263,  Marshall,  C.  J. 

man  v.  Rusham,  17  Q.   B.  728,  Lord  Jessel,  M.  R.  :  *  The  doctrine  being 

Campbell ;  Bayspoole  v.  Collins,  L.  R.  that,  however  honest,  as  this  was  (for 

6  Ch.  228,  Lord  Hatherley ;  Rosher  v.  in  truth  it  was  an  attempt  to  repair  the 

Williams,  L.  R.  20  Eq.  210,  Matins,  consequences  of  a  dishonest  act,  by  the 

T.  C.  ;  Ez  parte  Hillman,  10  Ch.  D.  person  who  had  committed  it),  yet  in 

622,  Jessel,  M.  R.  ;   Sterry  v.  Arden,  contemplation  of  law  the  person  who 

1   Johns.  Ch.  261,   Chancellor  Kent;  has  executed  the  voluntary  deed,  and 

8.  o.  12  Johns.  536  ;  Cathcart  v.  Robin-  at  any  time  afterwards  conveys  away  the 

son,  5  Peters,  263,  Chief  Justice  Mar-  estate,  although  he  gives  notice  to  the 

shall ;  and  other  cases.    See  also  the  purchaser  of  the  voluntary   deed,    is 

earlier  case  of  Doe  d.  Bothell  v.  Martyr,  presumed  to  have  had  in  his  mind,  at 

1  Bos.  &  P.  N.  R.  832.  the  time  of   executing  the  voluntary 

3  Lord  Campbell,  C.  J.  in  Doe  d.  deed,  a  fraudulent  intent,  that  is,  an 

Newman  v.  Rusham,  17  Q.   B.   723  ;  intent   to    cheat   the    purchaser   who 


644  FRAUDULENT  CONVEYANCES.        [CHAP.  XXI. 

This  fiction  appears  indeed  to  be  an  attempt  to  explain  the 
words  of  the  statute  in  accordance  with  the  popular  meaning 
of  the  word  'fraud;'  but  the  answer  to  that  suggestion  is 
given  by  what  the  courts  have  uniformly  done.  They  have 
from  the  first  refused  to  hear  evidence  of  want  of  any  per- 
sonal intention  to  defraud ;  and  that  too  as  well  when  hold- 
ing, in  earlier  times,  that  the  making  a  voluntary  conveyance 
was  presumptive  evidence  of  fraud  as  since  the  time  of  Lord 
Ellenborough,  for  the  very  object  of  the  presumption  was  to 
prevent  the  grantor  and  the  grantee  in  the  voluntary  aliena- 
tion from  showing  the  absence  of  any  intention  to  defraud. 
In  almost  every  case  the  fact,  if  admissible,  could  be  shown ; 
and  the  statute  would  be  defeated.1  The  conveyance,  if  it  was 
to  stand,  must  be  explained  and  made  good  in  some  other 
way.  In  view  of  all  this  it  would  seem  to  be  the  better  way 
to  say  directly,  what  is  true,  that  the  words  of  the  statute  are 
words  of  art ;  then  it  will  not  be  necessary  to  find  intention 
where  intention  is  not.2 

But  the  case  may  well  be  explained  upon  the  actual  facts 


bought  the  estate  afterwards  with  notice         Referring  to  some  of  the  early 

of  the  voluntary  deed  and  of  the  whole  in  which  conveyances  had  been  decided, 

of   the   transaction.'      In   re  Barker,  'on  evidence  given  at  the  bar,'   to  be 

supra.  fraudulent,  or  in  which  the  jury  had 

Where  there  has  been  personal  fraud  been  directed  on  evidence,  Lord  Ellen* 

lapse  of  time,  it  has  been  held,  will  not  borough   in    Doe   v.    Manning   says : 

bar  a  purchaser  with  notice.     Alden  v.  '  They  are  not  inconsistent  with  the 

Gregory,   2  Eden,  280.     Lord  North-  possibility  of  juries  having  been  di- 

ington  :  '  The  next  question  is,  whether  rected  what  ought  to  be  their  conclusion 

delay  will  purge  a  fraud.    Never,  while  in  point  of  law,  from  the  facts  given  in 

I  sit  here/    See  Whalley  v.  Whalley,  1  evidence,  if  the  jury  should  find  them 

Her.  486.  to  be  true  ;  for  fraud  and  covin  is  aU 

1  Even    of   anything    short    of  the  ways  a  question  of  law  ;  it  is  the  judg- 

absolute  presumption    Lord   Ellen bor-  ment  of  law  on  facts  and  intents.*    The 

ough  says  that  *  a  different  construction  italics  are  Lord  Ellenborough's.    And 

would  have  so  narrowed  the  operation  similar  language  has  been  used  by  an 

of  the  statute  as  to  leave  the  persons  able   American   judge.    Chief  Justice 

meant  to  be  protected  by  it  subject  to  Ruffin,  in  Gregory  v.  Perkins,  4  Dev. 

almost  all  the  mischiefs  intended  to  be  50,  53,  ante,  p.  800,  note, 
guarded  against.'    Doe  d.  Otley  v.  Man-         *  Further  see  chapter  15. 
ning,  9  East,  59. 


§4.]        CONSTRUCTION  OF  THE  STATUTE.   %     645 

as  consistent  with  the  fundamental  idea  of  fraud  ;  the  volun- 
tary conveyance  was  under  the  circumstances,  towards  third 
persons,  deceptive  if  not  fictitious ;  the  settlor  has  continued 
in  the  enjoyment  and  exercise  (not  of  possession  merely,  for 
that  would  not  be  enough  in  a  matter  of  land,  but  of)  owner- 
ship ;  it  might  be  said  of  him  as  was  said  of  a  feoffor  in  a 
case l  heretofore  mentioned, '  he  continually  took  the  profits 
of  the  lands  contained  in  the  deed ; '  he  has  presumably  re- 
tained the  title  deeds;  and  finally  as  owner,  with  the  title 
deeds  in  his  hands,  he  has  assumed  to  sell  the  estate.  That 
makes  a  case  of  fraud  in  a  very  common  form,2  whether  it  be 
treated  as  an  absolute  or  only  (as  in  this  country)  as  a  prima 
facie  case.  The  resort  to  relation  is  unnecessary ;  there  may 
have  been  no  personal  intention  to  defraud,  but  there  was 
what  would  or  might  have  been  such  intention  in  the  average 
man.  The  real  difficulty  is  in  declaring  that  notice  shall  not 
affect  the  subsequent  purchaser.8 

So  strong  however  is  the  position  of  the  buyer  that  equity 
itself  will  aid  him  against  the  volunteer,  notwithstanding 
the  fact  of  notice;  equity  will  still  give  specific  perform- 
ance at  the  instance  of  one  who  for  value  has  contracted  to 
buy  the  estate  voluntarily  conveyed.4  Nor  indeed  will  equity 
put  anything  in  the  way  of  the  seller**  execution  of  his  con- 
tract to  convey.  In  a  leading  case  5  before  Lord  Eldon  the 
wife  of  the  vendor,  in  whose  favor  the  vendor  had  made  a  fair 
though  voluntary  provision  out  of  his  lands,  sought  after- 
wards to  have  her  husband  restrained  from  selling  the  estate 
to  a  purchaser  for  value  with  notice,  and  failed.6 

*  Dyer,  294  b,  ante,  pp.    164, 165,     Clarke  v.  Willott,  L.  R.  7  Ex.  813 ; 
note.  Peter  v.   Nicolls,  L.   R.  11   Eq.  801 ; 

2  Comp.  ante,  p.  242.  Drew  v.  Martin,  1  flem.  &  M.  180. 

*  See  the  language  of  Sir  Wm.  Grant         5  Pulvertoft  v.  Pulvertoft,  supra. 

in  Buckle  v.  Mitchell,  18  Ves.  100.  4  Lord  Eldon  at  first  granted  the  in- 

4  Pulvertoft  v.  Pulvertoft,  18  Ves.    junction,   but  immediately  'felt  very 

84  ;    Smith  v.   Garland,  2  Mer.  123 ;    uneasy,  as  having  taken  a  step  that 
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But  equity  will  not  further  encourage  the  double-dealing 
vendor ;  it  will  not  decree  specific  performance,  in  his  favor, 
of  a  contract  to  buy  the  estate,  unless  indeed  the  buyer  de- 
clares that  he  is  willing  to  complete  the  contract  if  a  good 
title  can  be  made.1  The  main  proposition  was  decided  in  a 
case 2  before  Sir  Wm.  Grant,  already  cited ;  '  the  Court  of 
Equity  remains  neutral  with  respect  to '  the  sale  in  such  a 
case.  More  than  this,  the  contract-buyer  is  not  merely  enti- 
tled to  ref use  to  complete  the  purchase,  he  can  so  far  repudi- 
ate the  contract  because  of  the  voluntary  conveyance  as  to 
recover  back  a  deposit  he  may  have  made  for  binding  the 
bargain.8  In  the  case  cited,  which  was  a  suit  of  that  kind,  it 
was  held  that  the  defendant  could  not  make  a  good  title  first, 
because  the  voluntary  conveyance  might  have  been  made  good 
in  the  mean  time  by  a  consideration  operating  ex  post  facto,4 
so  that  its  invalidity  depended  upon  doubtful  facts ;  and  sec- 
ondly because  the  defendant  could  not  compel  the  plaintiff  to 
concur  with  him  in  defeating  the  prior  conveyance,  and  so 
making  good  the  title.  The  defendant  must  be  able  to  make 
a  good  title  without  the  plaintiff's  help. 

In  this  country  there  was  much  doubt,  and  some  conflict 
of  authority,  before  the  characteristic  legislation  noticed  in 
the  preceding  chapter  and  the  registration  laws ;  which  not 
only  put  an  end  to  doubts  but  put  an  end  also,  substantially, 
to  litigation  under  the  statute.  But  before  this  legislation 
Chancellor  Kent,  and  with  him  the  Court  of  Errors  of  bis 
state,  had  declared  that  the  rule  established  in  England  by 

.  .  •  was  never  before    asked  from  a  and  others,  where  this  court  has  executed 

court   of  justice.'     He  therefore  dis-  articles  against  a  voluntary  settlement' 

charged  the  injunction,  and  took  occa-         *  Peter  v.  Nicolls,  L.  R.  11  Eq.  891. 

sion  to    doubt  a  case   of   Holford  v.  Stuart,  V.  C.  :  '  The  decision  in  Smith 

Holford,  1  Ch.  Cas.  216.     If  that  case,  v.  Garland  applies  only  to  the  case  of 

the  Lord  Chancellor  said,  '  was  a  deci-  an  unwilling  purchaser.' 

sion  that  this  court  will  not  execute         *  Smith  v.  Garland,  2  Mer.  12S. 

articles  against  a  voluntary  settlement,         *  Clarke  v.   Willott,   L.    R.   7  Ex. 

it  contradicts  a  much  later  case  in  Dick-  313. 

ens.  [Parry  v.  Carwarden,  2  Dick.  544]         *  Ante,  pp.  667  et  seq. 
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Lord  Ellenborough  was  to  be  regarded  as  the  rule  which,  by 
the  weight  of  authority,  already  prevailed  in  England  at  the 
beginning  of  the  American  revolution,  and  therefore  was  the 
rule  in  this  country.1  This  was  in  the  year  1814.  A  like 
opinion  was  expressed  in  the  year  1821  by  Mr.  Justice  Wash- 
ington in  the  Circuit  Court  of  the  United  States  for  Pennsyl- 
vania,8 and  by  the  Supreme  Court  of  Massachusetts  fifteen 
years  later.8 

The  question  however  went  to  the  Supreme  Court  of  the 
United  States,  in  a  case 4  already  cited,  in  the  year  1831 ; 
a  case  which  arose  in  the  District  of  Columbia,  where  the 
statute  of  27th  Elizabeth  was  common  law.  In  that  case 
Chief  Justice  Marshall,  speaking  for  the  court,  took  the  view 
that  at  the  time  of  the  separation  of  the  colonies  the  law  of 
England  was  not  settled ;  and  the  court  considered  that  the 
doctrine  that  a  voluntary  conveyance  was  to  be  deemed  abso- 
lutely fraudulent  against  a  subsequent  conveyance  of  the 
estate  for  value  went  beyond  the  construction  which  prevailed 
at  the  beginning  of  the  revolution.  But  it  was  declared  that 
the  universally  received  doctrine  of  that  time  in  England  had 
gone  as  far  as  this ;  that  a  subsequent  sale,  without  notice, 
by  one  who  had  made  a  voluntary  settlement  of  the  same 
estate  was  presumptive  evidence  of  fraud,  and  that  doctrine 
was  now  followed.  It  is  apprehended  that  that  expresses  the 
view  of  the  profession  generally  in  this  country  at  the  present 
time,  so  far  as  attention  is  ever  directed  to  the  subject.5  ° 

1  Sterry   v.    Arden,  1    Johns.   Ch.         *  Cathcart  v,   Robinson,   5    Peters, 

261 ;  8.  c.  12  Johns.  586.  263. 

*  Den  d.  Ridgeway  v.  Underwood,  4         *  The  English  role  as  to  the  want  of 

Wash.  C.  C.  120.  effect  of  notice  is  denied  in  Hudnal  v. 

8  Clapp  v.  Leatherbee,  18  Pick.  131,  Wilder,    4  McCord,   294  ;   Hunters  v. 

187  (1836).     See  also  Rickertr.  Ham,  Waite,  8  Graft.  26  ;  Bank  of  Alexan- 

14  Mass.  137  (1817).  dria  «.  Patton,  1  Rob.  (Va.)  491. 

«  See  Gardner  v.  Cole,  21  la.  205;  Reynolds  v.  Vilas,  8  Wis.  471,  481. 
In  Maryland  it  was  held  that  a  subsequent  sale  without  notice  was  pre- 
sumptive evidence  of  fraud,  but  that  a  subsequent  sale  with  notice,  either 
actual  or  through  registry,  does  not  raise  a  presumption  of  fraud,  but 
actual  fraud  must  be  proved.     Cook  v.  Kell,  13  Md.  469. 
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The  rule  does  not  however  let  in  evidence  of  want  of  pur- 
pose to  defraud  the  purchaser;  the  presumption  is  one  of 
policy,  raised  for  the  purpose  of  excluding  such  evidence. 
Accordingly  in  the  case  before  Chief  Justice  Marshall  the  in- 
quiry whether  the  presumption  should  stand  or  not  was  not 
directed  to  the  state  of  mind  of  the  settlor,  but  to  the  circum- 
stances accompanying  and  following  the  settlement,  which,  it 
may  be  added,  were  considered  to  have  confirmed  the  pre- 
sumption of  law.  It  is  safe  to  conclude  that  in  this  country 
as  well  as  in  England  the  words  '  purpose  and  intent  to  de- 
ceive,' and  the  corresponding  words  in  our  special  legislation, 
are  technical  and  are  not  to  be  understood  in  the  popular 
sense,1  except  in  transactions  '  naturally  innocent.'  * 

§  5.  The  Saving  :  Valuable  Consideration. 

This  brings  us  to  the  saving  (contained  in  section  4)  of 
purchasers  for  '  good,'  i.  e.  valuable,  consideration  and  '  bona 
fide.'  As  we  have  already  remarked,  valuable  consideration 
in  this  part  of  the  statute  calls  for  special  examination; 
towards,  and  for  the  protection  of,  the  prior  estate,  which  the 
purchaser  declares  was  voluntary,  the  courts  have  in  recent 
times  shown  a  very  marked  tenderness.  They  have  shown  a 
disposition  to  depart  somewhat  from  the  meaning  attached  to 
'  valuable  consideration '  under  the  other  statute  and  from  its 
meaning  in  general  in  the  law  of  contracts ;  this  disposition 
being  manifested  in  the  way  of  extension.  There  is  no  sharply 
defined  departure ;  the  case  can  only  be  called  a  disposition 
to  depart. 

The  reason  for  this  inclination  to  extend  the  meaning  of 

1  In  some  of  our  cases  the  mean-  Ala.  186;    Anderson  v.  Etter,  102 

ing  of  the  court  in  regard  to  fraudu-  Ind.  115,  26  N.  E.  218.    But  if  that 

lent  intent  in  such  transactions  is  is   the  meaning,   they  are  against 

left  in  doubt,  though  apparently  the  the  current  of  authority, 
meaning  is  that  the  intent  must  be         3  Com  p.  ante,  pp.  448-453. 
personal.     Gardner  v.  Boo  the,    31 
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the  term '  valuable '  is  found  in  the  rather  severe  construction, 
noticed  in  the  preceding  section,  which  the  English  courts 
have  felt  it  necessary  or  desirable  to  adopt  in  the  construction 
of  the  declaratory  section  of  the  statute.  That  section  has 
nothing  to  say  of  notice ;  nor  has  any  other  section  which  re- 
fers to  the  purchasers  designated  in  that  one.  And  so  it  is 
that  from  the  time  of  Lord  Ellenborough  it  has  always  been 
held  that  notice  or  knowledge,  on  the  part  of  the  purchaser,  of 
the  prior  voluntary  alienation  will  not  bar  his  right.  It  is  for 
this  reason  that  the  courts  encourage  those  claiming  under 
the  prior  estate  to  lay  hold  of  anything,  especially  of  anything 
capable  of  being  treated  as  a  valuable  consideration,  that  may 
help  to  save  them. 

There  are  two  or  three  recent  authorities  which  will  serve 
to  show  this  extension  of  the  meaning  of  valuable  considera- 
tion, under  the  statute  of  27th  Elizabeth.  In  these  cases  the 
alienee  has  undertaken  to  do  something  upon  or  in  relation  to 
the  estate, '  in  consideration '  of  the  alienation,  where,  under 
the  statute  of  18th  Elizabeth,  there  would  pretty  clearly  be  want- 
ing a  valuable  consideration.1  In  the  first  of  the  cases3  to  be 
referred  to  the  court  indeed  refused  to  treat  the  consideration 
as  valuable,  but  it  came  near  the  line  and  the  modern  exten- 
sion of  the  doctrine  was  particularly  spoken  of.  There  had 
been  a  deed  of  the  whole  of  the  grantor's  estate,  voluntary 
unless  it  was  for  value  by  reason  of  a  covenant  on  the  part 
of  the  grantee  to  build  a  house  on  the  land  under  certain  cir- 
cumstances, and  within  a  certain  time,  but  without  any  pro- 
vision for  defeasance  in  case  the  covenant  should  not  be 
performed. 

Now  the  very  fact  that  such  a  case,  and  this  was  not  the 
first  of  the  kind,8  could  have  occupied,  as  it  did  occupy,  the 
serious  attention  of  the  court  shows  the  pressure  of  the  state 

*  Ante,  pp.  684-638.  *  Townend  v.  Toker,  L.  R.  1  Ch. 

2  Kosher  v.  Williams,  L.  B.  20  Eq.  446,  on  authority  of  which  Kosher  v. 
210.  Williams  was  decided. 


650  FRAUDULENT  CONVEYANCES.        [CHAP.  XXI. 

of  the  law  relating  to  this  statute ;  the  case  could  not  have 
been  arguable  under  the  statute  of  13th  Elizabeth.  It  was 
however  earnestly  argued  that  the  doctrine  of  valuable  con- 
sideration had  become  extended  far  enough  to  protect  the 
prior  grantee  even  in  such  a  case ;  and  though  the  court  re- 
fused to  adopt  this  view,  it  was  admitted  that  the  doctrine  of 
consideration  had  been  extended  under  this  statute.0  '  The 
modern  decisions/  said  Vice-Chancellor  Malins,  a  very  able 
judge, '  may  be  considered  as  having  to  a  considerable  extent 
qualified  the  old  rule  of  the  court.'  And  this  he  now  empha- 
sized by  declaring  the  rule  of  law  to  be  as  follows :  If  upon 
the  occasion  of  executing  what  is  called  a  voluntary  settle- 
ment (the  meaning  of  which  is  there  explained)  it  turns  out 
that,  instead  of  being  purely  voluntary,  any  consideration  what- 
ever was  paid  or  given,  or  any  benefit  rendered  to  the  grantor, 
even  such  as  an  agreement  to  relieve  the  grantor  from  the 
immediate  payment  of  a  debt,1  the  court  will  anxiously  lay 
hold  of  any  circumstances  constituting  a  consideration  mov- 
ing from  the  grantee  to  the  grantor  to  take  the  case  out  of 
the  category  of  voluntary  settlements.8  This  too  was  said 
after  comment  upon  the  severity  of  the  construction  of  the 
statute  in  regard  to  notice. 

A  case 8  often  cited  was  referred  to  by  the  court  as  one  of 
the  modern  authorities  which  had  extended  the  rule  of  law. 
An  aunt  had  proposed  to  her  nephew  that  he  should  take  a 
larger  house  than  the  one  he  was  occupying,  and  that  she 
should  come  and  live  with  him,  she  contributing  towards  the 
household  expenses.  The  nephew  agreed  provided  that  the 
aunt,  who  was  seised  of  lands  in  fee  subject  to  mortgages, 

1  As,  be  says,  in  Bayspoole  v.  Collins,  *  The  italics  are  the  present  writer's. 
L.  R.  6  Ch.  228,  supra.    That  would        *  Townend  v.  Toker,  L  B.  1  Gb. 

not  be  enough  under  13  Eliz.    See  ante,  446. 
p.  635,  note. 

<*  A  gift  to  charitable  purposes  has  never  been  considered  within  the  stat- 
ute.    Ramsay  v.  Gilchrist,  1892,  A.  C.  412. 
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would  settle  her  estate  in  his  favor  on  her  death ;  which  she 
assented  to  and  did ;  and  the  nephew  covenanted  to  indem- 
nify her  from  liability  for  interest  on  the  mortgages,  except 
for  her  lifetime.  The  larger  house  was  accordingly  taken, 
and  the  aunt  came  and  lived  for  considerable  time  with  her 
nephew.  Afterwards  she  left  him  and  agreed  to  sell  the  es- 
tate to  a  purchaser  for  valuable  consideration*  It  was  held, 
on  a  bill  by  the  purchaser  for  specific  performance  that  the 
settlement  was  for  value,  as  being  founded  upon  a  bargain.1 
But  this  case  would  probably  be  accepted  as  a  general  expo- 
sition of  consideration,  for  there  was  no  thought  of  a  gift; 
the  transaction  was  a  bargain  from  beginning  to  end.2 

The  next  case  8  to  be  referred  to  is  however  more  conclusive ; 
it  is  one  which,  for  that  reason,  has  attracted  much  attention, 
and  has  almost  always  4  been  treated  as  a  case  peculiar  to  the 
statute  of  27th  Elizabeth.  In  that  case  the  alienation  attacked 
by  the  purchaser  was  an  assignment  of  leasehold  property, 
voluntary  unless  the  fact  that  the  assignee  assumed  the  cove- 
nants of  the  lease  made  it  for  value ;  which,  according  to  the  ' 
current  of  authority,  would  not  have  had  such  effect  under  the 
statute  of  13th  Elizabeth.6  But  the  Court  of  Appeal  now  held 
that  the  assignment  was  for  valuable  consideration  and  re- 
fused to  disturb  the  transaction.  And  this  decision,  though 
criticised  or  limited  to  its  own  facts,6  in  cases  arising  under 

1  Turner,  L.  J. :  '  The  question  4  There  is  a  single  exception  in 
is,  whether  the  transaction  was  one  Harris  v.  Tubb,  42  Ch.  D.  79,  before 
of  bargain  or  of  gift  merely,  and  I  a  single  judge.  See  ante,  p.  534, 
am  of  opinion  that  there  was  con-  note. 

sideration  for  this  settlement,  and  5  See   the   cases  cited    ante,    p. 

that  the  case  is  one  of  bargain  and  534. 

not  of  gift  merely.  The  settlement  4  See  ante,  p.  534,  note.  Price 
purports  to  be  made  in  considera-  v.  Jenkins  was  denied  in  Lee  v. 
tion,  not  of  natural  love  and  affec-  Mathews,  6  L.  R.  Ir.  530,  C.  A.  ra- 
tion, but  of  the  covenants  contained  versing  itx  167,  and  Gardiner  v. 
in  it  on  the  part  of  P.  C.  Toker/  the  Gardiner,  12  Ir.  C.  L.  565,  foUowed. 
nephew.  Lee  v.  Mathews  arose  upon  the  Irish 

2  See  ante,  pp.  534,  535.  statute  corresponding  to  27  Eliz. 
8  Price  v.  Jenkins,  5  Ch.  D.  619;  See   also   Holmes,    Common    Law, 

affirming  4  Ch.  D.  483.  293. 
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the  other  statute,  has  been  distinctly  approved  in  later  deci- 
sions, by  the  same  court,  on  the  27th  of  Elizabeth.1 

In  the  case  referred  to,  Sir  George  Jessel,  M.  R.,  who  had 
not  been  of  the  court  which  decided  the  matter  of  the  assign- 
ment of  the  leasehold  estate,  now  said  that  the  rule  that  vol- 
untary conveyances  were  fraudulent*  against  purchasers  with 
notice  was  judge-made  law,  and  the  judge-made  law  of  the 
later  decision  in  question '  had  corrected  the  former  as  far  as 
was  then  possible.  Here  now  had  been  an  opportunity  to  doubt 
the  extension  of  the  doctrine  of  consideration;  on  the  con- 
trary it  was  approved,  but  on  the  ground,  it  should  be  well 
observed,  that  the  decision  was  intended  to  correct,  as  far  as 
possible,  the  construction,  which  had  been  adopted  in  regard 
to  the  statute  of  27th  Elizabeth.  The  Irish  courts  have  re- 
fused to  make  the  advance.8 

This  caution  ought  then  to  be  observed;  to  wit,  it  should 
not  be  taken,  as  yet,  that  the  courts  of  England  have  clearly 
enlarged  the  whole  doctrine  of  valuable  consideration,  so  as 
to  make  that  a  valuable  consideration,  which  under  the  statute 
of  13th  Elizabeth,  and  in  contracts  generally,  has  not  thus 
far  been  regarded  as  valuable.  The  reason  for  extending  the 
rule  has  been  very  urgent  in  the  case  of  the  prior  taker  under 
the  statute  of  27th  Elizabeth;  in  other  situations  it  might 
work  serious  mischief  to  treat  the  extension  as  intended  to 
be  general. 

The  same  rules  will  apply  for  or  against  the  taker  of  the 
prior  estate  in  regard  to  the  incidents  and  modes  of  creating 
a  valuable  consideration  as  would  apply  to  the  subsequent 
purchaser,  or  as  would  apply  to  a  purchaser  under  the  statute 
of  13th  Elizabeth.  Thus  a  postnuptial  settlement  cannot  be 
connected  with  a  parol  antenuptial  contract  to  make  the 

i  Ex  parte  Hillman,  10  Ch.  D.  8  Lee  v.  Mathews,  6  L.  R.  Ir.  530^ 

622,  C.  A.  supra,  p.  651,  note. 

3  Price  v.  Jenkins,  supra. 
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settlement  valuable.1  So  where  the  promise  was  made  to  an 
infant,  and  the  postnuptial  conveyance  was  made  by  him 
after  he  came  of  age;  to  connect  the  two,  so  as  to  make  the 
conveyance  rest  upon  value,  there  must  have  been  a  valid 
ratification.3  Again  the  law  requires  the  same  manifestation 
of  intention  to  connect  the  two  transactions,  and  thus  save 
the  prior  estate,  as  would  be  required  for  a  purchaser  under 
the  other  statute.8  The  same  persons  too  are  within  the  con- 
sideration of  a  marriage  contract  under  the  present  statute  as 
under  the  statute  of  13th  Elizabeth;  indeed  it  is  under  the 
present  statute  that  the  discussion  of  the  subject  has  chiefly 
taken  place.40 


It  has  sometimes  happened  that  a  settlement  made  for 
valuable  consideration  has  failed  by  reason  of  some  law  of 
the  place  where  the  lands  lie,  and  that  afterwards  the  settlor 
or  settlors  have  conveyed  the  lands  to  another  for  value;  in 
such  a  case  what  are  the  rights,  if  any,  of  those  intended  by 
the  settlement,  especially  where  the  subsequent  purchaser  has 
taken  with  notice?    In  a  case  *  before  Sir  John  Leach,  M.  R. 


iTrowell  v.  Shenton,  8  Ch.  D. 
318,  C.  A.,  overruling  Barkworth  v. 
Young,  4  Drew.  1 ;  ante,  p.  143,  note. 

3Trowell  v.  Shenton,  supra. 

•  Cracknall  v.  Janson,  11  Ch.  D. 
1;  In  re  Barker,  44  L.  J.  Ch.  487; 
ante,  p.  585. 

4  The  cases  of  chief  importance 
are  Clarke  v.  Wright,  6  Hurl.  &  N. 
849,  Ex.  Ch.;  s.  c.  as  Dickenson  v. 
Wright,  5  Hurl.  &  N.  401;  Gale  v. 
Gale,  6  Ch.  D.  144;  Mackie  v.  Ha- 
berton,  9  App.  Cas.  337.    The  last- 


named  case  has  probably  put  the 
doubts  on  the  subject  to  rest.  The 
following  are  some  of  the  earlier 
cases:  Newstead  v.  Searles,  1  Atk. 
265;  Clayton  v.  Wilton,  6  Maule  & 
S.  67,  note;  Pulvertoft  v.  Pulver- 
toft,  18  Ves.  84,  92;  Doe  d.  Baver- 
stock  v.  Rolfe,  8  Ad.  &  E.  650;  Ford 
v.  Stuart,  15  Beav.  493.  The  sub- 
ject is  presented  ante,  pp.  576  et 
seq. 

5  Martin  v.  Martin,  2  Russ.  &  M. 
507. 


°A  provision  in  a  marriage  settlement  in  favor  of  the  settlor's  ille- 
gitimate child  may  be  defeated,  as  a  provision  in  favor  of  a  volunteer, 
by  a  subsequent  purchaser  for  value,  unless  such  a  result  would  defeat 
the  limitations  within  the  marriage  considerations.  De  Mestrie  v.  West, 
1891  A.  C.  264. 
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it  appeared  that  a  settlement  had  been  made  under  order  of 
court  of  a  female  ward,  upon  her  marriage,  for  the  benefit  of 
herself  and  the  children  of  the  marriage,  of  lands  in  Dema- 
rara,  of  which  the  nfife  had  been  seised  in  fee.  The  lands 
were  afterwards  mortgaged  by  the  husband  and  wife  to  one 
who  had  notice  of  the  settlement.  By  the  law  of  Demarara 
the  settlement  was  a  nullity.  In  a  contest  with  the  mort- 
gagee touching  the  wife's  rights  it  was  held  that  her  equity, 
as  being  entitled  to  a  settlement  such  as  had  been  made,  was 
against  her  husband  personally,  to  claim  an  equivalent,  and 
did  not  attach  to  the  estate;  the  mortgagee  was  not  affected 
by  that  equity,  and  therefore  prevailed. 

Volunteers  are  never,  in  any  right  of  their  own,  within  the 
saving  of  the  statute.  They  cannot  have  the  grantor  re- 
strained from  selling; 1  they  have  no  equity  to  the  purchase- 
money  received  upon  the  subsequent  sale  of  the  estate,  even 
though  the  grantor  may  have  covenanted  to  lay  out  the  same 
for  their  benefit.8  Indirectly  however  a  volunteer,  when 
associated  with  a  purchaser  for  value  in  the  alienation,  may 
have,  and  sometimes  even  call  for,  protection.  The  purchaser 
for  value  could  have  a  contract  for  the  sale  specifically  en- 
forced, and  the  result  would  inure  to  the  proper  benefit  of  his 
volunteer  associate.8 

And  the  case  cited  shows  that  he  may  have  substantive 
relief,  in  a  contest  with  the  grantor's  heir.  In  that  case  a 
husband  and  wife  had  bought  lands,  the  former  purchasing 
for  value,  the  latter  being  a  volunteer.  The  husband  dying 
before  the  purchase-price  was  fully  paid,  a  contest  arose  be- 
tween the  widow  and  the  heir;  the  heir  claiming  the  land  by 

1  Pulvertoft  v.  Pulvertoft,  18  covenanters  would  have  had  a 
Ves.  84;  Smith  v.  Garland,  2  Mer.  right  of  action  against  the  settlor 
123.    See  infra,  p.  655.  on  his  covenant,  but  he  had  died 

2  Evelyn  v.  Templar,  2  Bro.  C.  insolvent. 

C.   148;   Daking   v.   Whimper,   26         3Drew  v.  Martin,  2  Hem.  &  H. 
Beav.  568;  In  re  Walhampton,  26    130. 
Ch.  D.  391.    See  infra,  p.  655.    The 
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descent,  the  widow  claiming  it  under  the  purchase  and  in- 
sisting that  payment  of  whatxstill  was  clue  should  be  made 
out  of  the  husband's  personal  estate.  The  decision  was  in 
favor  of  the  widow.1  Of  course  the  case  cited  had  nothing 
to  do  with  the  statute  of  27th  Elizabeth;  its  only  significance 
in  that  respect  lies  in  the  fact  that  it  shows,  indirectly,  if  any 
authority  is  needed  for  the  point,  that  a  volunteer  associated 
with  a  purchaser  for  value  cannot  be  deprived  of  the  benefit  of 
the  estate  by  a  subsequent  purchase  of  the  same  for  value. 
But  while  a  volunteer  under  ordinary  circumstances  is  not 
within  any  protection  of  the  statute,  still  his  situation  is  one 
which  the  courts  will  not  permit  to  be  abused.  His  right  to 
the  estate  can  be  disturbed,  not  as  the  grantor  or  the  pur- 
chaser wills,  —  far  from  it;  but  only  in  the  way  and  to  the 
extent  permitted  by  the  statute.  Thus  a  subsequent  mortgage 
overturns  the  voluntary  alienation  only  to  the  extent  of  what 
is  due;  further  the  mortgagee  cannot  claim.  A  settles  Black- 
acre  voluntarily,  and  afterwards  mortgages  the  estate  to  B. 
Later  A  mortgages  Whiteacre,  and  this  mortgage  also  becomes 
vested  in  B.  The  court  will  not  permit  B  to  consolidate  the 
two  mortgages  against  the  beneficiaries  of  the  settlement,  so 
as  to  burden  the  estate  with  the  second  debt.3 

1  Wood,   V.   C:   '  Although  the  throw  on  the  estate  subject  to  the 

wife,  being  a  mere  volunteer,  could  settlement  any  part  of  the  sum 

not   compel    specific    performance,  which  may  be  owing  to  him  beyond 

still  the  vendors  could  enforce  pay-  that   originally   charged    thereon? 

ment  from  the   husband's  estate,  .  .  .  The  statute  of  Elizabeth  gives 

and  when  they  had  done  so,  the  him  no  such  power.    It  makes  a 

conveyance  would  have  to  be  made  voluntary    settlement    fraudulent 

to  the  wife  surviving.'  and  void  as  against  a  subsequent 

8  In  re  Walhampton,  26  Ch.  D.  purchaser,  but  it   only  makes  it 

391 .    Kay,  J. : '  It  is  true  that  a  vol-  void  to  the  extent  of  the  purchaser's 

untary  settlement  is  void  as  against  interest  therein.' 

a  subsequent  mortgagee  to  the  ex-  So  where  W  made  a  voluntary 

tent  of  the  mortgage.    But  because  settlement  containing  a  power  of 

that  mortgagee  afterwards  obtains  revocation,   and   afterwards  made 

from  the  mortgagor  another  secur-  his  will  confirming  the  settlement, 

ity,  is  he  to  be  allowed  to  consoli-  and  later  mortgaged  the  property, 

date    his  two  securities  so  as  to  it  was  held  that  the  mortgage  re- 
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The  case  just  cited  affords  another  illustration  of  the  prop- 
osition that  the  statute  does  not  permit  the  grantor  to  disturb 
the  voluntary  alienation  further  than  may  be  necessary  for 
the  purposes  of  the  law.  After  having  mortgaged  his  estates 
in  fee,  A  settles  the  same  voluntarily  to  grantees  to  uses,  to 
hold  subject  to  the  mortgage  and  to  a  power  of  raising  a  sum 
of  money,  to  his  own  use  for  life,  with  certain  remainders. 
The  mortgage  contained  a  power  of  sale,  which  the  mortgagee 
afterwards  exercised;  and,  after  having  satisfaction  of  his 
debt  out  of  the  money  realized,  he  paid  the  rest  into  court. 
The  question  now  was  raised  whether  the  settlor  or  the  persons 
claiming  under  the  settlement  were  entitled  to  the  fund.  Had 
the  sale  been  made  by  the  settlor  under  authority  given  to 
him,  it  is  clear  from  what  has  been  said,  and  it  was  conceded, 
that  the  fund  would  have  belonged  to  the  settlor;  a  volunteer 
has  ordinarily  no  equity  to  the  purchase-monej^1  And  it  was 
argued  that  this  case  fell  within  that  rule;  the  sale  had  entirely 
destroyed  the  settlement;  and  it  must  be  treated  as  if  it  had 
been  made  by  the  settlor.  But  the  court  denied  this  view, 
treating  the  proceeds  of  the  sale  by  the  mortgagor  as  an  interest 
in  the  hereditaments,  and  therefore  as  belonging  to  the  persons 
entitled  under  the  settlement.  The  statute  of  27th  Elizabeth 
in  reality  did  not  apply  to  such  a  case;  the  sale  was  not  by  the 
settlor  nor  under  any  power  reserved  to  him.* 

yoked  the  will  and  settlement  pro  before  the  sale  be  correctly  de- 
tanto  only.  Perkins  v.  Walker,  1  scribed  as  an  interest  in  the  here- 
Vern.  97;  Thome  v.  Thome,  ib.  141.  ditaments,  and  that  such  a  grant 
1  Supra,  p.  654.  would  be  perfectly  good  and  valid 
3  Kay,  J.: '  But  suppose  a  donor,  as  between  him  and  the  grantee, 
having  nothing  but  a  share  of  the  At  the  time  of  making  the  grant  it 
proceeds  of  certain  real  estate  was  as  complete  a  transfer  of  his 
which  was  subject  to  a  power  of  interest  as  he  was  capable  of  effect- 
sale  vested  in  another  person,  were  ing.' 

to  grant  by  deed  all  his  interest  in         The  learned  judge  referred  to 

that  real  estate  to  a  volunteer,  and  Dolphin  v.  Ay  1  ward,  L.  R.  4  H.  L. 

that   subsequently    the    power   of  486,   499,   where  Lord  Cranworth 

sale  was  exercised.     I  apprehend  had  affirmed  the  doctrine  that  a 

that  his  share  of  the  proceeds  would  settlor    could    not    invalidate   his 
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§  6.  The  Saving  Continued:    Good  Faith. 

The  saving  of  the  4th  section  of  the  statute  is  in  favor  not 
of  purchasers  for  value  but  of  purchasers  for  value  '  and  bona 
fide.'  What  is  the  meaning  of  '  bona  fide  '  in  this  part  of  the 
statute?  *  Obviously  it  does  not  mean  '  without  notice,' 
because  in  ordinary  cases  the  estate  referred  to  is  prior  to  the 
one  which  is  ajleged  to  have  overturned  it; '  and  if  subsequent, 
we  have  seen  that  notice  is  immaterial.  The  term  appears 
to  refer  to  either  of  two  classes  of  cases;  first,  alienations 
made,  though  for  value,  with  an  actual  view  of  defeating  a 
subsequent  sale;  secondly,  alienations  professedly  on  valuable 
consideration,  but  fictitious  in  that  respect. 

Of  the  first  of  these  cases  the  books  contain  but  few  ex- 
emplifications.1 The  principle  however  seems  clear  enough; 
if  an  alienation,  though  for  value,  is  made  and  taken  with  a 
view  of  defeating  a  subsequent  sale  for  value,  it  is  right  and 
appears  to  be  within  the  obvious  meaning  of  the  statute,  that 
towards  the  subsequent  buyer  it  should  be  of  no  force.  Among 
other  cases  there  is  a  case  4  of  the  English  Common  Pleas, 
of  quare  impedit  by  a  subsequent  purchaser,  after  a  conveyance 
of  the  estate  by  the  same  grantor  to  his  son  for  value,  in  which 


voluntary  deed  except  by  a  sub- 
sequent disposition  by  himself  for 
value,  and  only  to  the  extent  of 
that  disposition;  and  Hales  v.  Cox, 
32  Beav.  118,  was  mentioned,  in 
which  '  that  doctrine  was  carried 
so  far  that  it  was  held  that  persons 
claiming  under  such  a  settlement 
had  a  right  to  marshal  the  mort- 
gagees of  the  estate  under  a  subse- 
quent mortgage  which  included 
other  property.'  Donaldson  v. 
Donaldson,  Kay,  718,  and  Keke- 
wich  v.  Manning,  1  De  G.  M.  &  Q. 
176,  were  also  referred  to. 


1  On  the  term  in  general  see 
ante,  p.  638,  note. 

1  The  saving  itself,  it  should  be 
noticed,  relates  to  the  prior  of  the 
two  estates. 

8  Hill  v.  Exeter,  2  Taunt.  69; 
Burrel's  Case,  6  Coke,  72;  Doe  d. 
Newman  v.  Rusham,  17  Q.  B.  723; 
Doe  d.  Richards  v.  Lewis,  11  C.  B. 
1035,  1059;  Scott  v.  Scott,  4  H.  L. 
Gas.  1065,  1086  (perhaps  however 
referring  only  to  fraud  in  the  state- 
ment of  the  consideration). 

4  Hill  v.  Exeter,  supra. 
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Chief  Justice  Mansfield  said   that  the  plaintiff  might  have 
replied  fraud  in  the  father  and  have  gone  to  issue  thereon. 

Suppose  however  that  the  prior  alienation  was  made  and 
taken,  not  with  a  view  to  another  alienation  of  the  same  estate, 
but  with  '  intent  to  delay,  hinder,  or  defraud '  the  grantor's 
creditors/  but  that  afterwards  the  same  grantor  sells  ^nd 
conveys  it  again  for  value  to  another;  will  the  purchaser  be 
entitled  to  the  estate  in  a  contest  either  with  the  first  grantee 
or  with  the  grantor's  creditors?  This  question  received  much 
consideration  in  a  case a  before  the  Supreme  Court  of  Michi- 
gan. In  that  case  a  debtor  had  conveyed  lands  in  trust  for 
the  benefit  of  his  creditors,  by  an  assignment  which  was  fraud- 
ulent. Afterwards  he  mortgaged  part  of  the  same  lands  to 
a  creditor  who  had  notice  of  the  assignment,  and  who  now 
sought  to  have  the  assignment  set  aside  as  in  fraud  of  his 
rights  as  a  purchaser.  It  was  conceded  that  had  he  taken 
another  course  he  could  have  prevailed,  as  a  creditor;  but  the 
court,  reversing  the  decree  of  the  Chancellor,8  held  that  the 
assignment  was  not  absolutely  void,  and  was  a  fraud  only 
upon  creditors  suing  or  claiming  in  the  way  of  creditors; 
hence  the  bill  could  not  be  maintained. 

With  the  exception  of  a  recent  decision  *  to  the  same  effect 
in  Mississippi,  this  is  almost  the  only  case  in  which  the  precise 
question  has  clearly  been  argued  by  the  courts;  but  there  are 
not  a  few  cases  which  in  fact  are  opposed  to  it.  The  case* 
of  the  time  of  Coke,  to  which  reference  has  already  been  made 
is  one  of  them,  apparently.  There  the  father  appears  to  have 
assigned  the  lease  in  fraud  of  his  creditors,  still  retaining  con- 
trol as  owner;  and  no  doubt  has  ever  been  suggested  that  his 

1  The  statute  of  27th  Elizabeth,  74.   See  also  Anderson  v.  Etter,  102 

unlike  the  other,  does  not  require  Ind.  115,  26  N.  E.  218.     But  this 

that  the  grantor  should  be  a  debtor,  case  appears  to  fall  short  of  the 

Walker  v.  Burrows,  1  Atk.  94.  doctrine  of  the  Michigan  case. 

*  Fox  v.  Willis,  1  Mich.  321.  *  Burrel's  Case,  6  Coke,  72,  ante, 

s  Walk.  Ch.  535,  as  Fox  v.  Clark,  p.  635. 

4  Preetidge  v.  Cooper,   54  Miss. 
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later  conveyance  properly  avoided  the  assignment,  though,  as 
we  have  seen,  the  case  has  often  been  before  the  courts.  And 
there  are  other  English  cases  which  support  the  decision.1 

In  this  country  there  are  at  least  two  decisions a  by  courts 
of  high  authority,  the  one  by  inference,  the  other  directly  op- 
posed to  the  Michigan  case.  The  first  of  these  is  a  case  in 
the  Supreme  Court  of  the  United  States.  C  conveyed  all  or 
nearly  all  of  his  lands  and  personalty  by  voluntary  deed  to 
W,  in  trust  for  C's  wife,  but  continued  thereafter  to  act  as 
owner  of  it,  as  in  the  case  just  mentioned,  having  among  other 
things  offered  parts  of  the  land  for  sale;  and  finally  he  does 
agree  for  value  to  make  sale  to  R,  of  lands  contained  in  the 
deed  to  W.  The  facts,  in  the  opinion  of  the  court,  showed 
personal  fraud  in  the  grantor  at  the  time  of  the  original  trans- 
action; and  that  fraud  was  in  part  at  least  a  fraud  upon  cred- 
itors, for  it  is  stated  by  the  court  as  '  worthy  of  observation ' 
that  a  request  had  been  made  to  W  to  assign  back  a  certain 
large  claim  conveyed  to  him, '  for  the  purpose  of  paying  debts 
contracted  by  C/ 

In  the  second  case 8  it  appeared  that  the  holder  of  a  mort- 
gage of  land  had  assigned  it  voluntarily  for  the  purpose  of 
avoiding  an  expected  judgment  against  him  in  a  suit  pending. 
His  death  having  now  occurred,  his  administrator  conveyed 
the  mortgaged  premises  for  value  to  a  bona  fide  purchaser; 

1  Lavender  v.  Blaxkstone,  2  Lev.  a  subsequent  mortgagee  prevailed 

146;   s.  c.  Keb.  526  and  826.    On  over  prior  mortgagees  who  allowed 

another  point,   not  on  this,   this  the  mortgagor  to  retain  the  title 

case  was  denied  by  Jessel,  M.  R.  deeds  and  to  perpetrate  a  fraud  with 


in  Trowell  v,  Shenton,  8  Ch.  D.  318.  them    upon    other    creditors    (i 

The  case  is  stated,  ante,  p.  455.  Perry-Herrick  v.  Attwood,  2  De  G. 

See  also  Teynham  v.   Mullins,    1  &  J.  21;   Clarke  v.  Palmer,  21  Ch. 

Mod.    119,    where   the   settlement  D.  124). 

was  indeed  upheld  against  the  sub-         a  Cathcart  v.  Robinson,  5  Peters* 

sequent  purchaser,  but  because  the  263;  Clapp  v.  Leatherbee,  18  Pick, 

settlement  was  for  value,  otherwise  131.    See  also  Anderson  v.  Etter, 

it  had  been  doubly  invalid;   Lloyd  102  Ind.  115. 

v.  Attwood,  3  De  G.  A  J.  614,  where         8  Clapp  v.  Leatherbee,  supra. 
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and  the  purchase  was  held  to  have  avoided  the  prior  assign- 
ment, on  the  ground  of  meditated  fraud,  on  the  part  of  the 
assignor,  against  a  creditor.  The  case  was  argued  by  coun- 
sel of  great  repute,  one  of  them  afterwards  a  very  distin- 
guished judge  of  the  Supreme  Court  of  the  United  States; l 
but  the  point  argued  was  that  the  person  intended  by  the 
fraud  was  not  a  creditor,  and  little  appears  to  have  been  said 
in  regard  to  the  point  that  the  second  grantee  was  not  a  credi- 
tor.3 It  appears  to  have  been  taken  for  granted  that  that 
made  no  difference;  and  the  court  expressly  declared  the 
assignment  fraudulent,  though  a  creditor  had  been  intended, 
and  '  therefore  void  as  to  subsequent  purchasers '  under  the 
27th  of  Elizabeth. 

As  a  matter  of  statutory  construction  the  question  is  at- 
tended with  difficulties  that  might  not  otherwise  arise,  for  the 
language  of  statute  is  fixed;  at  all  events  it  is  fixed  in  this 
case.  And  the  language  of  the  statute  of  13th  Elizabeth  i&  to 
the  effect  that  the  alienations  mentioned  are  to  be  treated  as 
void  only  against  the  persons  hindered,  delayed,  or  defrauded, 
that  is,  in  the  words  of  the  preamble,  *  creditors  and  others; ' 
and  that  the  word  *  others  '  was  understood  not  to  include  pur- 
chasers, the  passing  of  the  statute  of  27th  Elizabeth  indicates. 
If  then  the  case  rested  entirely  upon  the  earlier  of  the  two 
statutes,  it  would  be  extremely  difficult  to  say  that  purchasers 
could  avoid  conveyances  made  in  fraud  of  creditors.  But  there 
is  a  passage  in  the  preamble  of  the  later  statute  which  some- 
what alters  the  case.  It  is  there  recited  that  alienations  were 
being  made  to  deceive  purchasers,  or  to  the  end  that,  '  by  the 
secret  intent  of  the  parties,  the  same  be  to  their  own  proper 
use; '  and  then,  '  for  remedy  of  .  .  .  such  fraudulent '  aliena- 
tions the  enactment  of  the  statute  was  made.    Now  as  the 

1  Hon.  8.  R.  Curtis.  a  creditor,  and  the  allegation  that 

3  The   report   only   shows   that  the  conveyance  was  made  to  de- 

Leland  for  the  second  grantee  said  fraud  creditors  was  not  a  material 

that  his  client '  did  not  claim  to  be  part  of  the  issue.' 
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fraudulent  conveyances  of  debtors  are  generally  with  '  intent 
of  the  parties '  that  *  the  same  be  to  their  own  proper  use/ 
more  or  less,  it  is  at  least  arguable,  upon  the  language  of  the 
English  statute,  which  is  common  law  in  some  of  our  states,1 
that  purchasers  may  have  the  benefit  of  it.  Besides  it  might 
be  strongly  urged  that  a  purchaser  for  value  in  good  faith 
would  be  within  the  saving  of  section  4. 

Perhaps  the  true  view  to  be  taken  is  this;  not  that  the 
prior  conveyance  (in  fraud  of  creditors)  is  absolutely  void,  so 
as  to  leave  the  way  clear  for  the  later  sale,  —  that  clearly 
would  not  be  true; '  but  that  the  purchaser  finds  the  grantor 
in  the  exercise  of  ownership  as  if  nothing  had  been  done,  and 
the  facts  then  or  afterwards  brought  to  light,  the  badges  and 
presumptions  of  fraud,  indicating  that  the  conveyance  was  col- 
orable only  show  that  notice,  if  there  be  notice,  is  notice  of 
an  unlawful  transaction.8  The  purchaser  therefore  may  safely 
pay  his  money  without  stopping  to  inquire  whether  this  un- 
lawful transaction  was  entered  into  to  defraud  creditors  or  to 
defraud  purchasers,4  as  clearly  would  be  true  in  the  purchase 
of  chattels.5  If  this  view  is  correct,  it  follows  that  creditors 
of  the  grantor  could  .not  overturn  the  purchase  for  value.  The 
question  deserves  the  further  consideration  of  the  courts. 

The  other  class  of  cases  referred  to  at  the  beginning  of  the 
present  section  was  alienations  professedly  on  valuable  con- 
sideration, but  fictitious  in  that  respect.6  That  makes  a  plain 
subject  for  the  operation  of  the  statute;  but  what  makes  the 
transaction  fictitious  and  so  of  bad  faith  touching  the  con- 

i  So  in  the  District  of  Columbia,  had  sold  the  estate  to  a  purchaser 

Cathcart  v.   Robinson,    &   Peters,  for  value,   without  notice  of  the 

263.  creditor's  proceeding,   is   it   likely 

2  Ante,  pp.  655,  656.  that  the  purchase  could  have  been 

8  Cathcart  v.  Robinson,  supra.  upset  by  the  creditor? 

4  Suppose  that  in  the  case  in         6  Infra,  p.  668. 
Dyer,  294  b,  pi.  8  (the  first  case  on         •  Mullins  v.  Guilfoyle,  2  L.  R.  Ir. 

13th  Eli*.)  the  defrauding  debtor  95,  Pallee,  C.  B. 
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sideration?  False  recitals  obviously; l  but  it  was  found  in 
considering  the  saving  of  the  statute  of  13th  Elizabeth  that 
inadequacy  of  consideration  might  be  such  as  to  show  bad 
faith,  —  is  the  same  true  in  the  saving  of  the  present  statute? 

The  answer  is  in  the  negative;  and  nowhere  is  the  desire 
of  the  courts  more  conspicuous  to  protect  the  claimants  under 
the  prior  impeached  estate  than  here.  In  some  of  the  recent 
authorities  the  extension  of  the  rules  of  law  to  meet  the  case 
is  expressly  mentioned.  In  a  late  decision '  of  the  Court  of 
Chancery,  on  appeal,  a  question  of  priority  of  a  mortgage 
over  an  earlier  voluntary  conveyance  arose.  A,  being  owner 
of  a  freehold  estate  worth,  above  incumbrance,  £1,300,  was 
induced  by  B  to  make  a  settlement  of  the  same  in  favor  of 
his,  A's,  wife  and  children;  B  undertaking,  by  way  of  induce- 
ment or  consideration,  to  advance  £150  to  A  on  his  promis- 
sory note,  to  enable  A  to  meet  arrears  of  interest  due  on  the 
incumbrance  resting  upon  the  estate  in  question.  A  after- 
wards made,  for  value  newly  given,  the  mortgage  now  in 
question.  It  was  held  that  the  settlement  was  entitled  to 
priority  over  the  mortgage,  and  this  though  only  a  small 
portion  of  the  £150  had  been  paid  over  to  A. 

It  is  safe  to  say, 'at  least  upon  American  authority,  that 
such  a  result  could  not  have  come  about  had  the  question 
arisen  upon  the  13th  of  Elizabeth,8  —  on  the  claim  of  a  cred- 
itor instead  of  a  purchaser.  And  it  is  fair  inference  from 
the  language  of  the  court  that  the  case  was  considered  as 
resting  upon  the  peculiar  construction  which  had  been  given 
to  the  statute  of  27th  Elizabeth.  Lord  Hatherley  remarked 
upon  what  he  deemed  the  unsatisfactory  state  of  the  law 
touching  settlements,  to  wit,  that  a  person  with  full  and  dis- 
tinct knowledge  of  a  voluntary  settlement  could  yet  purchase 
the  estate  and   overthrow  the  settlement.     And  what  the 

1  lb.  8  Or  upon  the  declaratory  part 

3  Bayspoole  v.  Collins,  L.  R.  6    of  the  present  statute.    See  ante, 
Ch.  228.  p.  639. 
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settlor  himself  could  not  do  directly,  he  could  do  indirectly 
by  sale.  And  now,  said  his  lordship,  he  would  not  say  that 
the  mode  by  which  the  courts  had  '  attempted  to  remedy 
some  of  the  evils  of  this  state  of  the  law,  namely,  by  holding 
that  a  small  and  inadequate  consideration  is  sufficient  to  sup- 
port such  a  settlement  under  the  statute  of  Elizabeth  has 
diminished  the  extent  of  the  mischief.' 1  And  as  further  in- 
dicating that  this  was  a  new  and  special  doctrine,  Lord  Hather- 
ley  remarked  that  the  solicitor  who  drew  the  settlement, 
though  doubtless  a  very  good  lawyer,  probably  did  not  know 
that  the  undertaking  for  the  advance  of  £150  would  support 
the  settlement,  and  accordingly  had  resorted  to  certain  shifts 
to  make  the  appearance  of  a  sufficient  consideration. 

This  case  may  be  supplemented  by  a  decision  *  rendered  a 
few  years  later  by  Sir  George  Jessel,  M.  R.  There  had  been 
a  postnuptial  settlement  of  fee  simple  estates,  which  belonged 
to  the  wife,  by  both  husband  and  wife,  to  the  use  of  the  wife 
for  life,  then  to  such  uses  as  she  should  by  will  appoint;  and 
in  default  of  appointment,  to  the  use  of  her  children,  with 
power  to  the  wife  during  her  lifetime  to  lease,  and  with  power 
of  sale  and  exchange  in  the  trustees  with  her  consent.  This 
was  sustained  against  a  subsequent  mortgage  for  value,  as 
being  founded  upon  valuable  consideration.  That  the  aliena- 
tion would  not  be  sustained  against  a  creditor,  in  this  coun- 
try, is  probable,  except  in  so  far  as,  considered  with  reference 
to  the  pecuniary  condition  of  the  grantor,  it  was  deemed  reason- 
able; for  it  is  generally  held  with  us  that  even  a  release  of 
dower  is  a  valuable  consideration  for  a  conveyance  by  the 
husband,  against  the  claims  of  his  creditors,  only  in  so  far  as  it 
is  reasonable.8 

1  '  But  so  it  is,'  his  lordship  goes  of  loan  secured  by  a  promissory 

on  to  say,  '  that  a  very  small  con-  note,  is  adequate  to  support  such 

sideration  is  admitted  to  be  suffi-  a  settlement.' 
cient.  .  .  .  The  authorities  are  suf-         2  In  re  Foster,  6  Ch.  D.  87. 
ficient  to  show  that  such  a  consid-         *  Ante,  p.  678. 
eration,  although  merely  by  way 
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But  the  learned  Master  of  the  Bolls  said  that  a  settlement 
was  not  voluntary  (under  this  statute  he  doubtless  meant)  if 
there  was  '  anything  in  the  shape  of  a  consideration  which 
could  be  called  value.'  Here  there  were  children,  and  the 
husband  therefore  would  on  surviving  be  tenant  by  the  cur- 
tesy; this  right  was  now  given  up,  and  also  the  husband's 
right  to  prevent  his  wife  from  aliening  the  estate  during  his 
lifetime.  The  wife's  position  had  also  been  changed.  To 
reach  the  conclusion  however  the  court  found  several  cases 
in  the  way,  which  must  be  either  distinguished  or  doubted; 
and  indeed  they  were  doubted,  a  fact  which  goes  further  to 
show  the  advances  made  upon  the  doctrine  of  valuable  con- 
sideration under  the  present  statute.1 

The  decision  was  finally  rested  upon  two  recent  cases,2  one 

1  The  decision  of  the  court  in  ment  of  freehold  and  leasehold 
Goodright  v.  Moses,  2  W.  Black,  property  of  which  the  wife  was 
1019,  De  Grey,  C.  J.  appears  to  seised  to  her  separate  use.  Both 
have  been  directly  contra.  The  conveyed  the  freeholds  to  trustees, 
Master  of  the  Rolls  disposes  of  it  and  the  husband  alone  the  lease- 
thus:  '  The  point  that  the  husband  holds;  the  settlement  being  partly 
gave  value  was  not  argued  at  all.  in  favor  of  the  husband.  Two  years 
In  fact  the  points  as  to  giving  up  afterwards  they  mortgaged  the 
the  life  estate  and  as  to  his  parting  property  to  secure  a  new  debt;  no 
•  with  his  control  over  the  alienation  children  had  been  born.  It  was 
of  the  estate  were  not  argued/  An-  held  that  the  settlement  was  vol- 
other  case  in  the  way  was  Currie  v.  untary,  and  the  mortgagee  pre- 
Nind,  1  Mylne  &  C.  17,  which  the  vailed.  Bacon,  V.  C:  'The  ques- 
Master  of  the  Rolls  could  not  un-  tion  therefore  is,  did  the  husband 
derstand  or  follow.  Still  another  give  up  anything?  It  is  said  he  was 
case  was  Butterfield  v.  Hjeath,  15  tenant  by  the  curtesy.  But  sup- 
Beav.  408,  by  Lord  Romilly.  That  pose  the  wife  sells  her  estate,  what 
case  he  considered  contrary  to  becomes  of  the  husband's  estate 
Hewison  v.  Negus,  16  Beav.  594,  by  the  curtesy?  If  she  mortgages, 
by  the  same  judge.  and  the  mortgagee  puts  the  prop- 
There  is  another  case  a  few  years  erty  up  for  sale,  who  can  interfere 
later  than  the  decision  by  Sir  with  his  right?  Certainly  not  the 
George  Jessel,  which,  it  seems,  husband.  ...  In  my  opinion  he 
would  need  to  be  distinguished,  gave  no  consideration  for  the  settle- 
Shurmur   v.   Sedgwick,   24  Ch.  D.  ment.1 

597,  Bacon,  V.  C.    In  that  case  a         3  Hewison   t>.  Negus,    16   Beav. 

husband  joined  his  wife  in  a  settle-  594;   affirmed  on  appeal,  22  L.  J. 
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before  Lord  Romilly,  the  other  before  Vice  Chancellor  Bacon; 
the  latter  then  pending  on  appeal  but  shortly  afterwards 
affirmed.  Speaking  of  the  first  of  these,  the  Master  of  the 
Bolls  said  that  Lord  Romilly  had  held  that  the  conveyance 
attacked  was  for  value.  '  The  husband  gave  up  something, 
very  little,  but  he  gave  up  his  chance  no  doubt  of  an  estate 
during  the  coverture  .  .  .  and  an  estate  by  the  curtesy.' 
And  referring  to  the  second  case  1  the  rule  there  laid  down  by 
Vice  Chancellor  Bacon,  as  follows,  was  adopted:  If  husband 
and  wife,  each  of  them  having  interests,  no  matter  how  much 
or  of  what  degree,  or  of  what  quality,  come  to  an  agreement 
which  is  afterwards  embodied  in  a  settlement,  that  is  a  bargain 
between  husband  and  wife,  founded  on  valuable  considera- 
tion.' 

This  last  proposition  appears  to  bring  the  case  round  to  the 
doctrine  of  valuable  consideration  inter  partes;  perhaps  it 
goes  still  further.  Gross  inadequacy,  between  the  contract- 
ing parties,  is,  it  is  true,  only  evidence  of  fraud  by  the  better 
rule,8  and  that  may  disappear  upon  an  examination  of  the 
other  facts,  as  it  did  in  the  first  case  just  cited.  That  is  to 
say,  the  case  taken  altogether  may  show  that  the  contract 
was  entered  into  with  full  purpose,  intelligently,  and  without 
deception  or  imposition.  It  would  seem  that  under  the 
saving  of  the  statute  of  27th  Elizabeth  gross  inadequacy, 
at  the  present  time,  in  the  consideration  for  the  settlement 
is  really  nothing  at  all.  The  cases  already  stated  imply 
as  much;  and  in  one  of  them  it  is  directly  declared  that 
the  court  does  not  enter  into  the  quantum  of  the  consid- 
eration.4 

Ch.  655;  Teasdale  v.  Braithwaite,  4         *  Harrison  v.  Guest,  8  H.  L.  Cas. 

Ch.  D.  85;  affirmed  5  Ch.  D.  630.  481,  affirming  6  De  G.  M.  &  G.  424; 

1  Teasdale  v.  Braithwaite,«supra.  Jones  v.  Gordon,  2  App.  Cas.  616; 

*  This   proposition   was   quoted  Earl  i>.  Peck,  64  N.  Y.  596. 
and  affirmed  on  appeal  from  the         *  Townend  v.  Toker,  L.  R.  1  Ch. 

decision  of  Bacon,  V.  C.  5  Ch.  D.  446,  Turner,  L.  J. 
630. 
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[CHAP. 


§  7.  State  op  Things  in  this  Country. 

The  American  law  has  for  many  years  presented  something 
approaching  a  blank  in  regard  to  the  subject  of  the  statute  of 
27th  Elizabeth.1  Any  such  practice  as  that  which  appears  to 
be  not  uncommon  in  England,  of  overturning  voluntary  con- 
veyances of  land  by  subsequent  conveyances  for  value,  was 
wellnigh  smothered  before  it  had.  become  prevalent,  by  the 
form  of  statute  generally  adopted  in  this  country  touching 
purchasers,  supplemented  as  that  was  by  the  universal  regis- 
tration laws.  The  statutes  relating  to  purchasers  protect 
none  but  purchasers  without  notice;  and  the  registration  laws 
fix  notice  of  the  prior  conveyance  upon  the  purchaser.*1    And 


1  The  following  list  contains  the 
most  important  American  cases 
(relating  to  lands,  the  subject  of  27 
Elk.):  Sterry  v.  Arden,  1  Johns.  Ch. 
261;  s.  c.  12  Johns.  536  (1814, 
1815);  Ricker  t>.  Ham,  14  Mass.  137 
(1817);  Den  d.  Ridgeway  v.  Under- 
wood, 4  Wash.  C.  C.  129  (1821); 
Cathcart  v.  Robinson,  5  Peters,  263 
(1831);  Clapp  v.  Leatherbee,  18 
Pick.  131  (1836);  Hudnal  v.  Wilder, 
4  McCord,  294  (1827);  Bank  of 
Alexandria  v.  Patton,  1  Rob.  (Va.) 
499  (1843);  Hunters  v.  Waite,  3 
Gratt.  26  (1846);  Fox  v.  Willis,  1 
Mich.  321  (1849);  Gardner  v. 
Boothe,  31  Ala.  186  (1857);  Mc- 
Mahon  v.  Allen,  35  N.  Y.  403 
(1866);   Alden  v.  Trubee,  44  Conn. 

a  Beat  v.  Warren,  2  Gray  (Mass.)  447.  But  in  some  states  it  is  held 
that  registration  is  not  sufficient  to  constitute  notice.  Fleming  v.  Town- 
send,  6  Ga.  103.  See  Code  §  3530.  In  Kentucky  it  is  held  that  a  volun- 
tary conveyance  is  presumptively  fraudulent  against  a  subsequent  pur- 
chaser without  actual  notice.  Jones'  admr.  v.  Jenkins,  83  Ky.  391. 
See  also  Enders  v.  Williams,  1  Mete.  (Ky.)  346.  If  there  was  an  actual 
intent  to  defraud,  a  subsequent  purchaser  with  notice  is  protected.  Laird 
v.  Scott,  5  Heisk.  (Tenn.)  314,  347.  In  some  cases  there  is  a  discussion 
of  the  effect  upon  subsequent  purchasers  of  a  conveyance  intended  to 


455  (1876);  Presfidge  v.  Cooper,  54 
Miss.  74  (1877) ;  Andereon  v.  Etter, 
102  Ind.  115  (1885).  [See  ajso 
Brown  v.  Burke,  22  Ga.  574;  Cooke 
v.  Kell,  13  Md.  469.] 

If  however  the  suggestions  of  the 
text  (supra,  p.  660)  are  well  founded, 
there  is  occasion  still  for  cases  in 
this  country  of  lands  sold  of  '  pur- 
pose and  intent  to  deceive '  pur- 
chasers, regardless  of  the  laws  of 
registration;  for  these,  it  is  to  be 
remembered,  do  not  make  lawful 
transactions  which  otherwise  would 
be  unlawful.  Robinson  v.  Elliott, 
22  Wall.  513.  And  of  course  fail- 
ure to  register  might  give  occasion 
for  cases  of  the  kind. 
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these  are  the  chief  matters  of  the  statute  of  27th  Elizabeth. 
It  is  seldom  that  a  case  arises  of  an  attempt  to  defeat  a  sub- 
sequent purchase  where  the  prior  one  is  not  voluntary; '  in- 
deed it  is  seldom  that  the  first  taker  makes  an  attack,  under 
this  statute,  upon  the  second,  though  the  leading  American 
case  was  a  case  of  that  kind.3 

Indirectly  cases  turning  upon  the  statute  occasionally  arise, 
but  often  so  indirectly  that  it  is  doubtful  whether  the  statute 
is  thought  of  or  deemed  to  apply.  Perhaps  indeed  there  is 
a  new  growth  of  doctrine  parallel  to  that  of  the  statute.  A 
single  example  may  be  given.  In  a  modern  case 3  a  bill  in 
equity  was  filed  against  several  persons.  It  appeared  that  on 
March  30,  1883,  the  plaintiff  corporation  had  recovered  judg- 
ment against  J.  Caldwell;  attaching  in  that  suit  land  which 
stood  in  the  name  of  Caldwell's  wife,  on  the  ground  that  it 
had  been  conveyed  to  her  by  her  husband  in  fraud  of  his 
creditors.  At  the  time  of  the  attachment  the  land  was  sub- 
ject to  a  mortgage  made  by  Mrs.  Caldwell  and  held  by  an- 
other defendant  Clark.  After  the  attachment,  but  before  the 
judgment,  a  second  mortgage  was  made  to  one  Bates,  whose 
executor  was  also  a  defendant.  Later  Clark  sold  under  a 
power  of  sale,  for  breach  of  condition,  satisfied  his  debt  and 
paid  over  the  surplus,  in  part  to  a  certain  bank  property 
on  an  earlier  attachment,  the  rest  to  Bates.  Both  Clark  and 
Bates  knew  of  the  plaintiff's  action  and  attachment,  though 

1  Penry-Henick    v.    Attwood,    2  8  Western    Union     Tel.    Co.    v. 

De  G.  &  J.  21,  Lord  Cranworth.  Caldwell,     141     Mass,     6    N.    E. 

2Sterry  v.  Arden,  1  Johns.  Ch.  737. 
261;  s.  c.  12  Johns.  636. 

defraud  creditors.  It  would  not  seem  that  subsequent  purchasers  should 
be  protected  against  such  a  conveyance,  if  registered.  Bonney  v.  Taylor, 
90  Mo.  63,  73,  1  S.  W.  740;  Davidson  v.  Dockery,  179  Mo.  687,  78  S.  W. 
624;  Doolittle  v.  Lyman,  44  N.  H.  608;  Horton  v.  Lyons,  97  Tenn.  180, 
36  S.  W.  851.  Elsewhere  it  has  been  held  that  subsequent  purchasers 
are  protected  from  such  a  conveyance  (see  Jones'  admr.  v.  Jenkins 
supra),  even  a  purchaser  with  notice.  Hurley  i>.  Osier,  44  la.  642;  Mason 
v.  Baker,  1  A.  K.  Marsh.  (Ky.)  208;  Ricker  v.  Ham,  14  Mass.  137. 
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the  plaintiff  had  given  no  notice  of  claim  upon  the  proceeds 
of  Clark's  sale.  The  bill  sought  to  charge  Clark  and  the 
executor  of  Bates  for  the  money  paid  to  Bates,  and  it  was 
sustained.1 

In  this  country  however  the  purposes  of  the  statute  of  Eliz- 
abeth have  generally  been  extended  to  transactions  in  goods 
and  chattels."  A  second  sale  of  a  chattel,  of  which  the  vendor 
has  retained  possession,  without  change,  notwithstanding  his 
former  sale,  will  give  a  good  title,  under  the  statutes,  to  the 
second  purchaser  if  he  buys  without  notice  and  takes  posses- 
sion.2   This  however  is  common  law  doctrine,  and  as  such 

1  Holmes,  J.:  'If  the  attachment  262,  266;  Talbot  v.  Frere,  9  Ch.  D. 

had  been  an  ordinary  attachment,  568,  573.    And  it  may  be  asserted 

in  a  suit  against  J.   Caldwell,   of  against  privies  taking  the  fund  with 

lands  standing  in  his  name  subject  notice  as  well  as  against  the  parties 

to  a  mortgage,  and  if  the  surplus  themselves.  Year  Book,   14  H.  8, 

had  remained  in  the  hands  of  dark  6,  pi.  5/  and  other  cases  cited, 
at  the  time  this  bill  was  brought,  it         '  The  notice  which  is  sufficient 

is  settled  that  the  plaintiff  would  to  charge  a  privy  with  a  trust  is 

have  been  preferred  to  a  subsequent  knowledge  of  it,  actual  or  construc- 

mortgagee.    Wiggin    v.    Heywood,  tive.    It  is  not  necessary  that  the 

118  Mass.  514.  ...  In  a  case  like  cestui  que  trust    should  give  that 

Wiggin  v.  Heywood  the  plaintiff's  notice  or  inform  the  assign  that 

rights  are  founded  on  the  lien  origi-  he  intends  to  insist  upon  his  rights, 

nally  acquired  by  his  attachment,  Lewin,  Trusts,  7th  ed.  c.  29,  §1, 

and  they  date   from   that.    It  is  728   et   seq.;    Boursot  v.  Savage, 

true  that,  as  the  lien  is  gone  at  law  L.  R.  2  Eq.  134.      We  see  no  reason 

by  the  sale  of  the  res,  the  substi-  why  more  should  be  required  as 

tuted  claim  upon  the  proceeds  has  between  an  attaching  creditor  and 

the     characteristic     infirmities     of  a  recipient  of  the  fund  on  which 

merely   equitable   rights.    It   may  he  has  an  equitable  lien,  or  why,  if 

be,  as  used  to  be  said  of  a  trust,  the  recipient  knows  of  the  para- 

that  it  is  not  a  "  jus  in  rem,"  and  mount  attachment,  and  with  that 

therefore  may  be  lost  if  the  prop-  knowledge   chooses  to  accept  the 

erty  is  transferred   for    value  and  fund,  he  should  stand  better  than 

without  notice.    But  it  is  attached  a  purchaser  from  a  trustee.    Mead 

to  a  specific  fund  in  the  mortgagee's  v.   Orrery,   3  Atk.   235,   238.    See 

hands.    See   Cook  v.   Basley,    123  George  v.  Wood,  9  Allen,  80,  83/ 
Mass.  396;    Varnum  t>.  Meserve,  8         'Baskins  v.  Shannon,  3  Comst. 

Allen,  158,  160;  Brown  v.  New  Bed-  310;    Hanford  v.  Artcher,   4   Hill, 

ford  Institution  for  Sav.  137  Mass.  271. 

a  For  a  statute  regarding  slaves  see  Turner  v.  Thurmond,  28  Ga.  174. 
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obtains  in  England.  It  differs  in  little  if  anything  from  the 
statute  of  13th  Elizabeth  in  regard  to  creditors;  that  subject 
has  already  been  disposed  of,  and  it  need  not  be  dwelt  upon 
again  merely  to  show  its  bearing  upon  purchasers.1  One  ob- 
servation however  may  be  made,  namely,  that  it  is  clear  that 
a  purchaser  can  have  the  benefit  of  the  law  in  regard  to  sales 
of  personalty,  though  the  only  fraud  in  the  case  was  intended 
against  creditors  of  the  vendor.  The  only  question  is,  whether 
he  has  bought  for  value,  without  notice,  from  one  whom  he 
had  proper  legal  ground  to  believe  to  be  the  owner.3 

1  Ante,  chapter  13. 

3  As  to  what  will  make  such  a  case  see  ante,  pp.  373-383. 
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n,    EVASION   OP   LAW    BY   PREFERENCE:    INSOL. 
VENCT  AND  BANKRUPTCY  LAWS. 


CHAPTER  XXTT. 

GENERAL  LEGAL  VIEW 'OF  OPEN  PREFERENCES. 

§  1.  Disfavor  of  Preference. 

Open  preferences  by  insolvent  debtors,  though  not  under  the 
odium,  naturally,  of  secret  preferences,1  have  in  this  country 
been  looked  upon  with  disfavor  from  the  beginning ;  we  have 
elsewhere  3  ventured  to  say  that  as  a  matter  of  principle  they 
are  of  a  fraudulent  nature.  Chancellor  Kent  long  ago  said 
that  the  right  of  an  insolvent  debtor  to  select  one  creditor  and 
to  exclude  another  produced  results  'extensively  felt  and 
deeply  deplored ; '  creditors  residing  abroad  or  at  a  distance 
were  usually  neglected;  confidence  was  checked,  and  the 
credit  and  character  of  the  country  suffered.8  Mr.  Justice 
Nelson  followed  this  up  with  stronger  language.  Preference, 
he  said,  was  the  root  of  vice  in  assignments  for  creditors ;  the 
transaction  became  a  mere  pretence ;  property  was  put  into 
the  hands  of  a  friendly  trustee,  and  thus  substantially  secured 
to  the  control  of  the  debtor  long  after  the  law  presumed  that 
it  had  passed  from  him.4    Other  judges  too  have  spoken  in 

1  Secret  preferences  are  more  8  Riggs  v.  Murray,  2  Johns.  Ch. 
common  to  compositions  than  to    565,  577. 

other  transactions.  4  Cunningham   v.    Freeborn,    11 

2  Ante,  p.  5,  note.  Wend.  240,  256. 
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similar  condemnation  of  the  practice ;  *  and  legislatures  have 
spoken  of  it  as  i  excluding  or  defrauding '  other  just  creditors, 

1  Mr.  Senator  Tracy  in  Grover  v.  denying  the  relief  of  oar  Insolvent  Act 
Wakeman,  11  Wend.  187,  218  :  'I  to  such  debtors  as  have  exercised  it  in 
know  that  the  right  of  preference  is  contemplation  of  insolvency.  If  there- 
advocated  by  many  enlightened  jurists,  fore  it  was  a  question  arising  now  for 
on  the  ground  that  the  debtor,  possess-  the  first  time,  whether  an  assignment 
ing  an  intimate  knowledge  of  the  rela-  by  an  insolvent  which  contained  a  pro- 
tive  equities  of  his  creditors,  can  make  vision  securing  a  preference  to  favored 
a  more  just  distribution  than  the  law.  creditors  was  or  was  not  against  the 
But  there  is  apparently  an  inconsist-  policy  of  the  Statute  of  Frauds  [against 
ency  in  the  laws  denying  the  right-  fraudulent  conveyances],  I  should  hesi- 
rulness  of  its  own  rules,  and  in  its  tate  very  much  before  I  decided  that  it 
recognizing  a  difference  between  obliga-  was  not.' 

tioDS  which  it  has  already  decided  to  Mr.  Justice  Wright  in  Atkinson  v. 
be  equal.  Besides  it  is  anomalous  that  Jordan,  6  Ohio,  178  :  •  The  practice 
the  law  should  defer  its  own  wisdom  and  among  speculating  traders  of  shattered 
honesty  to  the  wisdom  and  honesty  of  and  desperate  circumstances,  of  ac- 
a  delinquent  party.  The  true  reason  cumulating  property  upon  credit  with 
why  this  right  of  preference  has  been  a  desire  of  securing  the  means  of  satis- 
allowed  to  the  debtor  is,  that  whilst  the  fying  the  claims  of  confidential  credi- 
property  is  in  his  hands  unshackled  of  tors,  who  contribute  in  various  ways 
legal  liens  and  incumbrances,  his  power  to  keep  up  the  credit  upon  which 
over  it  is  absolute,  and  as  he  can  dis-  the  property  has  been  procured,  and 
pose  of  it  by  sale  to  any  person,  so  he  then  passing  these  effects  so  procured 
may  dispose  of  it  by  way  of  satisfaction  into  the  hands  of  trustees,  to  be  pro- 
to  any  creditor.  ...  It  is  thought  by  tected  from  legal  process,  and  to  be 
some  that  this  right  of  preference  exhausted  in  satisfying  those  preferred 
favors  commercial  enterprise,  by  afford-  claims,  leaving  all  other  creditors  with- 
ing  to  those  destitute  of  capital  a  credit  out  a  farthing,  can  hardly  be  justified 
founded  on  the  power  of  securing  con-  on  any  sound  moral  or  legal  principle, 
fidential,  at  the  expense  of  business,  .  .  .  Equity  delights  in  equality,  and 
creditors.  If  this  be  so,  it  is  at  best  it  is  becoming  a  grave  question  whether 
but  a  poor  argument  in  its  favor  ;  for  it  courts  of  justice  should  longer  counte- 
is  founded  obviously  in  wrong.  The  nance  a  sinking  debtor  in  preferring  one 
facility  of  obtaining  credit  under  such  creditor  to  another  in  the  distribution 
circumstances   is,   in    theory,   nothing  of  his  effects.' 

more   than  a   facility   of   committing  Further  see  Barker  v.  Hall,  13  N.  H. 

fraud,  and  in  practice  it  has  proved  801,  Woods,  J.  ;  Peck  v.   Merrill,  26 

nothing  less.  ...  I  am  satisfied  that  the  Vt.  686,  692,   Isham,  J.  ;  Pingree  v. 

experience  of  all  commercial  communi-  Comstock,  18  Pick.  46,  61,  Wilde,  J. ; 

ties  leads  to  the  conclusion  that  this  Beers  v.  Lyon,  21  Conn.  610,  Hinman, 

power  of  preferring  creditors  is  a  fruit-  J.  ;  Burd  v.  Smith,   4  DaU.   76,   88, 

ful  source  of  frauds,  and  in  every  respect  Breckenridge,  J.  ;  Pierson  v.  Manning, 

mischievous  and  unwholesome.  .  .  .  The  2  Mich.  445,  448  ;  Hull  v.  Roane,   22 

legislature  has  discountenanced  it,  by  Ark.  184,  Fairchild,  J.  ;   Burrill,  As- 
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and  have  declared  it '  contrary  to  the  first  principles  of  equity 
and  justice.' *  °  » 

Under  the  influence  of  such  feelings  the  legislatives  of  the 
country  have  proceeded,  in  many  states,  to  declare  against  the 
practice,  when  resorted  to  in  assignments  for  creditors.  In 
not  a  few  of  the  states  general  assignments  containing  pref- 
erences of  certain  creditors  have  themselves  been  declared 
fraudulent  and  void  by  statute,  because  of  the  preference.3  In 
as  many  other  states  preferences  in  general  assignments  are 
virtually  forbidden,  though  the  assignments  themselves  are 
not  defeated;  the  result  being  that  unsecured  creditors  take 
under  the  assignment  upon  an  equal  footing,  regardless  of  any 
preferences,  as  in  a  quasi  insolvency  proceeding.3  And  in 
some  states  the  matter  has  been  regulated  by  insolvency  laws, 
as  it  is  in  England  and,  since  1898,  in  the  United  States  by  the 
statutes  of  bankruptcy. 

signments,  §  163,  note;  Turnipeeed  questioned;   but  brought  together, 

v.  Schaefer,  76  Ga.  109.  they  form  an  unnatural  coalition, 

1  Ga.  St.  of  Dec.  19, 1818,  pream-  from  which  little  that  is  salutary  or 

ble,  quoted  in  full  in  Burrill,  Assign-  honest    can    be   anticipated/    Mr. 

inents,  §  163  note.  Senator  Tracy,  in  Grover  v.  Wake- 

3  Burrill     (Assignments,     §  165)  man,  11  Wend.  187,  218. 
mentions  no  less  than  eleven  states        *  The  following  states  have  legis- 

in  which  there  has  been  such  legis-  lation    of    that    kind:     Alabama, 

lation,  to  wit:  California,  Colorado,  Illinois,  Indiana,  Kentucky,  Maine, 

Connecticut,  Delaware,  Iowa,  Kan-  Minnesota,  Nebraska,  Ohio,  Penn- 

sas,    New    Hampshire,    Michigan,  sylvania,  Tennessee,  and  Vermont. 

Missouri,  and  Oregon.  In  New  Jersey  preference  in  such 

'  Either  principle,  that  of  assign-  cases  are  declared  fraudulent  and 

ment  or  that  of  preference,  stand-  void.    Burrill,  ut  supra, 
ing  by  itself,  might  very  well  be 

*  Notwithstanding  these  criticisms  of  the  practice,  preferences  have 
a  full  legal  and  equitable  standing  when  not  forbidden  by  statute,  and 
are  not  in  the  full  sense  of  the  word  fraudulent,  even  when  against  the 
statute  law;  so  that  an  illegal  preference,  even  when  not  accom- 
panied by  change  of  possession  and  with  concealment  which  tends  to 
give  the  debtor  a  false  credit,  is  not  such  a  fraud  as  to  deprive  the  creditors 
of  a  standing  in  equity  to  share  fully  with  other  creditors  when  the  pref- 
erence is  set  aside.  XT.  S.  Rubber  Co.  v.  Am.  Oak  Leather  Co.,  181  U.  8. 
434  (not  a  bankruptcy  case). 
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Indeed  so  strong  is  the  feeling  against  this  practice  of  in* 
solvent  debtors  that  it  has  been  declared  by  able  and  high- 
minded  judges,  who  might  well  have  been  heeded  more  than 
they  have  been,  that  the  practice,  when  not  forbidden  by  law, 
should  not  be  countenanced  except  in  cases  of  general  assign- 
ments; cases,  that  is  to  say,  in  which  the  debtor  has  turned 
over  all  his  property,  without  reservation,  for  the  benefit  of 
the  creditors.  When  he  has  done  that,  it  was  to  be  con- 
ceded that  the  common  law  gave  him  the  right  to  prefer  as 
he  pleased,  so  long  as  he  retained  no  benefit  or  powers  in  the 
transaction;  it  mattered  not  that  the  claim  of  a  single  pre* 
ferred  creditor  exhausted  the  whole  estate.  But  if  instead 
of  turning  over  the  whole  of  his  estate,  the  debtor  made  but 
a  partial  transfer,  and  in  that  transfer  assumed  to  exercise  a 
right  of  preference  among  those  designated  as  favored,  he  was 
going  too  far,  and  the  transaction  was  to  be  treated  as  a 
fraud.1 

But  that  view  is  disputed,  and  has  not  obtained  the  foot- 
hold it  deserves.2  In  those  states  in  which  statutes  exist 
against  assignments  with  preferences,  it  is  held  that  the 
law  does  not  forbid  the  payment  or  securing  of  particular 
creditors  in  the  ordinary  course  of  business.8    In  many  of 

1  Goodrich  v.  Downs,  6  Hill,  438,  8  Danforth  v.  Denny,  25  N,  H. 

439,  Bronson,  J.;  Barney  v.  Griffin,  155;  Barker  v.  Hall,  13  N.  H.  298; 

2   Comst.   365,   371,   Bronson,   J.;  Low  v.  Wyman,  8  N.  H.  536;  Hen- 

Burdick  v.  Post,  12  Barb.  168,  175;  shaw  v.  Sumner,  23  Pick.  446;  Fair* 

Rathbun  v.  Platner,  18  Barb.  272,  banks  v.  Haynes,  ib.  323;     Brown 

275.  v.   Porter,   2   Met.    152;    Bates  v. 

*  Wilson  v.  Forsyth,   24   Barb.  Coe,  10  Conn.  280;  Tillou  v.  Britton, 

105,  122;    Grover  v.  Wakeman,  11  4  Halst.  120;  Garr  t>.  Hill,  1  Stockt. 

Wend.  187,   195   (before  Goodrich  210,  215;  Moses  v.  Thomas,  26  N.  J. 

v.  Downs,  supra) ;  Price  v.  De  Ford,  124;    Van  Waggoner  v.  Moses,  ib. 

18  Md.  489;    Gray  v.  McCallister,  570;    Garritson  v.  Brown,  ib.  425; 

50  Iowa,  497;    Grubbs  v.  Morris,  Miller  v.  Conklin,  17  Ga.  430,  433; 

103 Ind.  166,2  N.  E.  579;  Newmann  Lavender  v.  Thomas,  18  Ga.  668, 

v.  Calumet  &  Hecla  Mining  Co.  57  675;    Doremus  v.  O'Harra,  1  Ohio 

Mich.  97,  23  N.  W.  600;    ante,  p.  St.  45;    Bloom  v.  Noggle,  4  Ohio 

310,  note.  St.   45;     Harkrader   v.   Leiby,   ib. 
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the   states   the   common  law   of  preference   has   not   been 
changed.1 

§  2.  Preference  a  Matter  of  Bankruptcy  Laws. 

The  rule  against  open  preference  is  in  England  and  largely 
in  this  country  a  rule  peculiar  to  statutes  of,  or  in  the 
nature  of,  bankruptcy;  apart  from  bankruptcy,  insolvency,  or 
the  like  laws,  a  debtor  may  prefer  one  creditor  over  another, 
even  though  with  intent  to  defeat  the  latter.9  Nay,  that 
rule  is  peculiar  to  bankruptcy  proceedings,  —  the  rule,  that 
is  to  say,  by  which  mere  preferences  are  invalidated.  Lord 
Ellenborough  indeed  once  called  it  an  excrescence  upon  the 
bankruptcy  laws; 8  in  his  day  it  formed  no  part  of  the  statute. 
That  is  not  true  now,  but  still  the  doctrine  has  no  place  ex- 
cept in  proceedings  in  bankruptcy,  and  in  what  is  a  phase  of 
the  same,  winding  up  proceedings.  Unless  the  act  or  con- 
duct in  question  is  brought  within  the  meaning  of  the  stat- 
ute of  13th  Elizabeth,  none  but  creditors  in  bankruptcy  or  in 

602;     Atkinson    v.    Tomlinson,    1  Dudley  v.  Danforth,  61  N.  Y.  626; 

Ohio  St.  237;    Justice  v.  Uhl,  10  Shelley  v.  Boothe,  73  Mo.  74;   Mc- 

Ohio  St.  170;   Gray  v.  McCallister,  Veagh    v.    Baxter,    82    Mo.    618; 

50  Iowa,  497;  Lampson  v.  Arnold,  Holmes    v.    Braid  wood,    ib.    610; 

19  Iowa,  479.  Ayers  v.  Adams,  82  Ind.  109;  Lewy 

As  to  the  distinction  between  v.  Fischl,  65  Texas,  311;   Wilson  ». 

assignments  and  sales  or  mortgages  Berg,  88  Penn.  St.  167;    Olmsted 

see  the  cases  cited  ante,  p.   310,  v.  Mattison,  46  Mich.  617,  3  N.  W. 

n.  4.    Chicago  Coffin  Co.  v.  Maxwell,  555;    Dyer  v.  Rosenthal,  ib.  588, 

70  Wis.  282,  35  N.  W.  733;    Lan-  3.  N.  W.  560.    Further  see  ante, 

dauer  v.  Vietor,  69  Wis.  434,  34  N.  p.  593.    But  see  Blum  v.  Schram, 

W.    229;   Aulman  v.  Aulman,   71  58  Texas,  524;  Fraser  v.  Thatcher, 

Iowa,  124,  32    N.  W.  240;    Wat-  49    Texas,    26    (these    two    cases 

terman   v.    Silberberg,    67    Texas,  would  seem  to  be  overruled  by  Lewy 

100,  2  S.  W.  578;    Weil  v.  Polack,  v.  Fischl,   supra);     Bixby  v.  Car- 

30  Fed.  R.  813.  skaddon,   55  Iowa,  533,  8  N.  W. 

1  See  Burrill,  §  165.    But   it   is  354;    Ferris  v.  Irons,  83  Penn.  St. 

not  safe  to  make  a  list  of  these,  179;  Butler  v.  White,  25  Minn.  432. 

for  the  number  is  diminishing.  See  ante,  p.  593,  note. 

*  Wood  v.  Dixie,  7  Q.  B.  892;         s  Crosby  v.  Crouch,  2  Camp.  165» 

Darvill  v.  Terry,  6  Hurl.  &  N.  807;  168. 
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winding  up  have  any  right  to  raise  a  question  against  a  mere 
open  preference,1 

In  the  first  of  the  cases  cited  insurance  money  had  been 
paid  upon  judgment  to  the  defendants  in  respect  of  their 
claims  against  a  company  (the  assured)  of  which  they  were 
creditors  for  money  advanced.  The  company,  of  which  the 
defendants  were  also  directors,  had  issued  mortgage  debent- 
ures, each  of  which  was  in  form  a  first  charge  upon  all  the 
company's  property  present  and  future,  including  uncalled 
capital,  subject  to  a  condition  that  such  charge  should  be  a 
floating  security,  and  that  the  company  might,  in  the  course 
of  its  business,  deal  with  the  property  charged  in  such  man- 
ner as  it  thought  fit.  A  holder  of  one  of  these  debentures 
brought  an  action  for  himself  and  other  holders  against  the 
company  and  the  directors  above  referred  to,  claiming  repay- 
ment of  the  insurance  money.  Two  days  later  a  petition  for 
winding  up  the  company  was  presented  which  was  shortly 
afterwards  followed  by  a  winding-up  order. 

The  argument  for  the  holders  of  the  debentures  was  that 
the  payment  of  the  insurance  money  to  the  defendants  in  re- 
spect of  their  claims  against  the  company  should  be  treated 
as  a  fraudulent  preference  within  section  164  of  the  Com- 
pany's Act,  1862;  which  provides  that  any  act . relating  to 
property  which  would  in  bankruptcy  be  a  fraudulent  prefer- 
ence should  be  considered  as  such  in  the  winding  up  of  the 
company,  so  that  money  recovered  under  a  claim  on  account 
of  fraudulent  preference  would  be  recovered  for  the  general 
creditors  as  if  it  had  been  recovered  by  the  trustee  in  bank- 


1Willmott  v.  London  Celluloid 
Co.  31  Ch.  D.  425;  Bacon,  V.  C, 
affirmed,  34  Ch.  D.  147,  C.  A.;  Ex 
parte  Cooper,  L.  R.  10  Ch.  510; 
Middleton  v.  Pollock,  2  Ch.  D.  105, 
Jessel,  M.  R.  See  Alton  v.  Har- 
rison, L.  R.  4  Ch.  622;  Gardner  v. 
Lane,  9  Allen,  492.     Burt  v.  Per- 


kins, 9  Gray,  317;  Penniman  v. 
Cole,  8  Met.  496;  Eastman  t>. 
Eveleth,  4  Met.  137,  148;  Berry 
v.  O'Connor,  33  Minn.  29,  21  N.  W. 
840;  Smith  v.  Diedrick,  30  Minn. 
60,  14  N.  W.  262;  Hayden  v.  Allyn, 
55  Con.  280.  See  Hanscom  v. 
Buffum,  56  Maine,  246. 
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ruptcy.  It  was  held  both  in  the  lower  court  and  in  the  Court 
of  Appeal  that  the  section  had  no  application  to  the  case,  and 
also  that  the  doctrine  of  preference  generally  could  not  be 
invoked  in  any  such  proceeding.1 

The  same  doctrine  applies  to  the  case  of  an  insolvent 
debtor  who  dies  before  proceedings  in  bankruptcy.2  In  the 
case  cited  it  appeared  that  an  insolvent  debtor,  a  solicitor, 
had  received  from  one  of  his  clients,  a  lady,  money  for  invest- 
ment; that  the  solicitor  had  died  without  investing  the 
money,  and  without  having  been  adjudged  a  bankrupt;  that 
by  a  memorandum  found  in  his  safe  after  his  death  he  had 
declared  himself  a  trustee  of  certain  leaseholds  held  by  him 
in  mortgage,  and  of  a  bill  which  he  had  indorsed  to  his  client, 
to  secure  payment  of  the  money  put  into  his  hands  by  her. 
A  creditor's  suit  having  been  brought  for  the  administration 
of  the  solicitor's  estate,  it  was  held  that  the  lady  was  entitled 
to  the  benefit  of  the  trust,  even  though  the  solicitor  knew  of 
his  condition  at  the  time.8  So  too  a  debtor  who  has  been 
ordered  to  pay  money  into  court  may,  in  anticipation  of  a 
writ  of  sequestration  about  to  issue,  convey  all  his  property 
to  trustees  for  the  benefit  of  part  of  his  creditors,  if  the  con- 
veyance is  made  honestly  for  them.4 

1  Cotton,  L.  J.:  '  The  Vice-Chan-  section  relates  only  to  a  case  sim- 

cellor  held  that  the  section  did  not  ilar   in  all  respects  to  that  which 

apply,  and  dismissed  the  action  so  arises  in  bankruptcy.' 

far  as  it  related  to  this  claim.     I  2  Middleton  v.  Pollock,  2  Ch.  D. 

think  he  did  so  rightly,  because  the  105. 

section  is  only  intended  to  apply  in  s  Jessel,    M.   R.:     'As   between 

the  case  of  a  winding  up  and  for  these  preferred  clients  and  the  rest 

the  benefit  of  the  general  creditors,  of  his  clients  .  .  .    there  is  no  law 

Here  the  plaintiff  is  seeking  to  en-  which  prevents  a  man  in  insolvent 

force   his   claim   independently   of  circumstances  from  preferring  one 

the  winding  up.    And  in  the  case  of  his  creditors  to  another  except 

of  Ex  parte  Cooper,  L.  R.  10  Ch.  the  bankruptcy  law.  .  .  .  But  Mr. 

510,  it  was  decided  that  the  doctrine  Pollock  [the  solicitor]  was    not    a 

of  fraudulent  preference  is  not  one  bankrupt,  and  the  bankruptcy  law 

to  be  taken  advantage  of  by  a  mort-  has  no  application  to  him.' 

gagee  but  only  for  the  benefit  of  the  4  Alton  v.  Harrison,  L.  R.  4  Ch. 

whole  body  of  creditors.    The  164th  622. 
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The  English  Bankruptcy  Act,  1883/  contains  thb  follow- 
ing provision  in  regard  to  preferences:  — 

Every  conveyance  or  transfer  of  property,  or  charge 
thereon  made,  every  payment  made,  every  obligation  incurred, 
and  every  judicial  proceeding  taken  or  suffered  *  by  any  person 
unable  to  pay  his  debts  as  they  become  due,  from  his  own 
money,  in  favor  of  any  creditor,  or  any  person  in  trust  for  any 
creditor,  with  a  view  of  giving  such  creditor  a  preference  over 
the  other  creditors,  shall,  if  the  person  making,  taking,  pay- 
ing, or  suffering  the  same  is  adjudicated  bankrupt  on  a  bank- 
ruptcy petition  presented  within  three  months  *  after  the  date 
of  making,  taking,  paying,  or  suffering  the  same,  be  deemed 
fraudulent  and  void  as  against  the  trustee  in  bankruptcy.4 

1 46  and  47  Vict.  c.  52,  §  48.  pay  his  debts  as  they  become  due,  he 

3  See  Billiter  v.  Young,  6  El.  &  B.  has  given  an  undue  preference  to 

1,  Ex  Ch.,  warrant  of  attorney  to  any  of  his  creditors. 

confess  judgment.  To  put  an  end  to  a  current  specu- 

3  As  to  changes  of  the  period  of  lation  on  the  best  terms,  before 
the  statute  see  Auffmordt  v.  Rasin,  debts  are  incurred  in  it,  would  not 
102  U.  S.  620.  fall  within  the  meaning  of  the  stat- 

4  And  by  §28  (3),  f,  the  bank-  ute.  Miller  v.  Barlow,  8  Moore 
rupt's  discharge  shall  be  refused  if  P.  C.  n.  s.  127. 

within  three  months  preceding  a        Legislation    in    bankruptcy    in 
receiving   order,    when    unable    to    England  runs  back  to  the  time  of 

°  It  has  been  thought  best  to  retain  this  and  the  following  chapters 
on  bankruptcy  without  material  change,  indicating  the  effect  of  the 
United  States  bankruptcy  law  by  editorial  notes  from  time  to  time, 
with  extensive  citation  of  cases  arising  under  this  law.  Most  of  the  text 
is  of  value,  even  when  referring  to  other  acts,  as  throwing  light  upon  the 
interpretation  of  statutes  of  this  nature,  and  presenting  a  general  view 
of  the  course  of  legislation  in  England  and  America. 


678  FRAUDULENT  CONVEYANCES.     [CHAP.  XXIII. 

In  not  a  few  of  our  states  insolvency  laws  have  existed,  which 
in  the  absence  of  a  national  bankruptcy  law  were  of  course  of  full 
effect.  All  these  acts,  of  necessity,  regulate  preferences,  de- 
claring when  preferences  are  to  be  treated  as  fraudulent  or 
invalid.  The  statutes  vary  considerably,  though  agreeing  in 
certain  general  features  pertaining  to  the  subject  to  be  con- 
sidered here.  Those  of  a  few  states  are  selected  as  represen- 
tative, omitting  provisions  not  relating  to  the  present  subject. 
The  state  legislation  has  indeed  been  superseded  by  a  national 
bankruptcy  law;  but  is  of  interest  historically  and  for  purposes 
of  comparison  with  the  bankruptcy  law. 
The  following  was  the  statute  of  California: 1  — 
§  8.  If  any  person,  being  insolvent,  or  in  contemplation  of 
insolvency  within  two  months  before  the  filing  of  a  petition 
by  or  against  him,  with  a  view  to  give  a  preference  to  any 
creditor  or  person  having  a  claim  against  him,  or  who  is  under 
any  liability  for  him,  procures  any  part  of  his  property  to  be 
attached,  sequestered,  or  seized  on  execution,  or  makes  any 
payment,  pledge,  assignment,  transfer,  or  conveyance  of  any 
part  of  his  property,  either  directly  or  indirectly,  absolutely 
or  conditionally,  the  person  receiving  such  payment,  pledge, 
assignment,  transfer,  or  conveyance,  or  to  be  benefited  thereby, 
or  by  such  attachment,  having  reasonable  cause  to  believe 
that  such  person  is  insolvent,  and  that  such  attachment, 
seizure,  payment,  pledge,  conveyance,  transfer,  or  assignment 
is  made  with  a  view  to  prevent  his  property  from  coming  to 
his  assignee  in  insolvency,  or  to  prevent  the  same  from  being 
distributed  ratably  among  his  creditors,  or  to  defeat  the  object 
of,  or  in  any  way  hinder,  impede,  or  delay  the  operation  of, 
or  to  evade  any  of  the  provisions  of  this  act,  or  of  the  act  or 
acts  to  which  this  act  is  supplemental,  or  of  which  this  act  is 
amendatory,  such  transfer,  payment,  conveyance,  pledge,  or 

Henry    the    Eighth.    34    and    35    Vict.  c.  106;    and  then  the  recent 
Henry  8,  c.  4;  13  Eli*,  c.  7;  1  Jac.    acts  of  1861,  1869,  1872,  1883. 
1,  c  15;  6  Geo.  4,  c.  16;  12  and  13       l  Stats.  1875-1876,  c.  419. 
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assignment  is  void,  and  the  assignee  may  recover  the  property, 
or  the  value  thereof,  as  assets  of  such  insolvent  debtor;  and 
if  such  sale,  assignment,  transfer,  or  conveyance  is  not  made 
in  the  usual  and  ordinary  course  of  the  business  of  the  debtor, 
the  fact  shall  be  prima  facie  evidence  of  fraud. 
The  following  was  the  statute  of  Delaware: l  — 
§  4.  If  any  person  in  contemplation  of  insolvency,  or  in 
contemplation  of  taking  the  benefit  of  any  of  the  insolvent 
laws  of  this  state,  shall  make  an  assignment  of  his  estate  or 
effects  for  the  benefit  of  creditors,  and  by  such  assignment, 
either  under  its  provisions  or  otherwise,  shall  prefer  any 
creditors  to  others,  or  shall,  in  or  by  such  assignment,  secure 
or  pay  to  any  creditor  a  greater  proportion  of  his  debt  or 
demand  than  shall  be  secured  or  paid  to  all  his  creditors; 
every  such  assignment  so  giving  a  preference  shall  be  deemed 
fraudulent  and  absolutely  void,  and  the  estate  or  effects  con- 
tained therein  shall  be  liable  to  be  taken  in  execution  or 
attached  for  the  payment  of  such  assignor's  debts,  as  fully  as 
if  no  such  assignment  had  been  made;  and  the  person  making 
such  fraudulent  assignment  shall  for  ever  be  deprived  of  the 
benefit  of  any  insolvent  law  of  this  state. 
The  following  was  the  statute  of  Kentucky:  a  — 
§  1.  Every  sale,  mortgage,  or  assignment  made  by  debtors, 
and  every  judgment  suffered  by  any  defendant,  or  any  act  or 
device  done  or  resorted  to  by  a  debtor,  in  contemplation  of 
insolvency,  and  with  the  design  to  prefer  one  or  more  credi- 
tors to  the  exclusion  in  whole  or  in  part  of  others,  shall 
operate  as  an  assignment  and  transfer  of  all  the  property  and 
effects  of  such  debtor,  and  shall  enure  to  the  benefit  of  all  his 
creditors  (except  as  hereinafter  provided)  in  proportion  to  the 
amount  of  their  respective  demands,  including  those  which 
are  future  and  contingent;  but  nothing  in  this  article  shall 
vitiate  or  affect  any  mortgage  made  in  good  faith  to  secure 

1  Laws  of  1874,.c.  132.  '  Gen.  Sts.  c.  4,  art.  2. 
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any  debt  or  liability  created  simultaneously  with  such  mort- 
gage, if  the  same  be  lodged  for  record  within  thirty  days  after 
its  execution. 
The  following  was  the  statute  of  Maryland: 1  — 
§  7.  Any  confession  of  judgment,  and  any  conveyance  or 
assignment,  made  by  any  insolvent  under  this  article  for  the 
purpose  of  defrauding  his  creditors  or  giving  an  undue  pref- 
erence, shall  be  void,  and  the  property  or  thing  conveyed  or 
assigned  shall  vest  in  the  trustee;  and  all  acts  done  by  a  pe- 
titioner before  his  application,  when  he  shall  have  no  reason* 
able  expectation  of  being  exempted  from  liability  to  execution, 
on  account  of  his  debts  or  responsibilities,  without  petitioning 
for  the  benefit  of  the  insolvent  laws,  shall  be  deemed  to  be 
within  the  meaning  and  purview  of  this  section. 

§  8.  Any  judgment  or  decree  confessed  to  give  an  undue 
preference  to  any  creditor,  or  for  the  purpose  of  defrauding 
any  creditor,  shall  be  void,  and  excluded  in  the  distribution 
under  this  article. 
The  following  was  the  statute  of  Massachusetts: 2  — 
§  96.  If  a  person,  being  insolvent  or  in  contemplation  of 
insolvency,  within  six  months  before  the  filing  of  the  petition 
by  or  against  him,  with  a  view  to  give  a  preference  to  any 
creditor  or  person  who  has  a  claim  against  him,  or  is  under 
any  liability  for  him,  procures  any  part  of  his  property  to  be 
attached,  sequestered,  or  seized  on  execution,  or  makes  any 
payment,  pledge,  assignment,  transfer,  or  conveyance  of  any 
part  of  his  property,  either  directly  or  indirectly,  absolutely  or 
conditionally,  the  person  receiving  such  payment,  pledge,  as- 
signment, transfer,  or  conveyance,  or  to  be  benefited  thereby, 
having  reasonable  cause  to  believe  such  person  is  insolvent 
or  in  contemplation  of  insolvency,  and  that  such  payment, 
pledge,  assignment,  or  conveyance  is  made  in  fraud  of  the 

1  Pub.  Gen.  Laws,  art.  48.  taken  as  a  model  in  several  of  the 

2  Pub.  Sts.  c.  157.    This  is  one    states, 
of  our  oldest  statutes,  and  has  been 
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laws  relating  to  insolvency,  the  same  shall  be  void;  and  the 
assignees  may  recover  the  property,  or  the  value  of  it,  from 
the  person  so  receiving  it  or  so  to  be  benefited. 

§  97.  The  provisions  of  the  four  preceding  sections  shall 
not  apply  to  a  payment  of  money  or  transfer  of  property  in 
payment,  not  exceeding  twenty-five  dollars  in  amount,  upon  a 
debt  contracted  for  necessaries  furnished  to  the  debtor  or  his 
family. 

§  98.  If  a  person,  being  insolvent  or  in  contemplation  of 
insolvency,  within  six  months  before  the  filing  of  the  petition 
by  or  against  him,  makes  a  sale,  assignment,  transfer,  or 
other  conveyance  of  any  description,  of  any  part  of  his  prop- 
erty, to  a  person  who  then  has  reasonable  cause  to  believe 
him  to  be  insolvent  or  in  contemplation  of  insolvency,  and 
that  such  sale,  assignment,  transfer,  or  other  conveyance  is 
made  with  a  view  to  prevent  the  property  from  coming  to  his 
assignee  in  insolvency,  or  to  prevent  the  same  from  being 
distributed  under  the  lawB  relating  to  insolvency,  or  to  defeat 
the  object  of,  or  in  any  way  to  impair,  hinder,  impede,  or  delay 
the  operation  and  effect  of,  or  to  evade,  any  of  such  provi- 
sions, the  sale,  assignment,  transfer,  or  conveyance  shall  be 
void,  and  the  assignee  may  recover  the  property,  or  the  value 
thereof  as  assets  of  the  insolvency.  And  if  such  sale,  assign- 
ment, transfer,  or  conveyance  is  not  made  in  the  usual  and 
ordinary  course  of  business  of  the  debtor,  that  fact  shall  be 
prima  facie  evidence  of  such  cause  of  belief.0 

aThe  United  States  Bankruptcy  Law  of  July  1,  1898  (Statutes  1898, 
c.  541,  Comp.  St*.  1901,  p.  3418 ;  amended,  Act  Feb.  5,  1903,  Statutes 
1903,  c.  487,  Comp.  St.  Supp.  1907,  p.  1024),  contains  similar  pro- 
visions. Section  60,  as  amended  by  Section  13  of  the  Act  of  Feb.  5, 
1903,  is  as  follows:  a  A  person  shall  be  deemed  to  have  given  a  pref- 
erence if,  being  insolvent,  he  has,  within  four  months  before  the  filing 
of  the  petition,  or  after  the  filing  of  the  petition  and  before  adjudication, 
procured  or  suffered  a  judgment  to  be  entered  against  himself  in  favor 
of  any  person,  or  made  a  transfer  of  any  of  his  property,  and  the  effect 
of  the  enforcement  of  such  judgment  or  transfer  will  be  to  enable  any  one 
of  his  creditors  to  obtain  a  greater  percentage  of  his  debt  than  any  other 
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These  statutes  will  now  be  considered  in  a  manner  corre- 
sponding to  that  in  which  the  statutes  of  Elizabeth  were 
treated;  the  subjects,  in  order,  being  as  follows:  (1)  what  the 
statutes  embrace,  (2)  modes  of  alienation,  (3)  who  are  aimed 
at,  (4)  against  what  the  statutes  aim,  (5-7)  the  saving, 
(8)  consequences  of  fraudulent  preference.  The  English  and 
American  statutes  in  regard  to  aots  of  bankruptcy  will  be  added, 
with  some  observations  from  the  authorities. 

of  such  creditors  of  the  same  class.  Where  the  preference  consists  in 
a  transfer/  such  period  of  four  months  shall  not  expire  until  four  months 
after  the  date  of  the  recording  or  registering  of  such  transfer,  if  by  law 
such  recording  or  registering  is  required. 

b  If  a  bankrupt  shall  have  given  a  preference,  and  the  person  receiv- 
ing it  or  to  be  benefited  thereby,  or  his  agent  acting  therein!  shall  have 
had  reasonable  cause  to  believe  that  it  was  intended  thereby  to  give  a 
preference,  it  shall  be  voidable  by  the  trustee,  and  he  may  recover 
the  property  or  its  value  from  such  person.  And,  for  the  purpose  of 
such  recovery,  any  court  of  bankruptcy,  as  hereinbefore  defined,  and 
any  state  court  which  would  have  had  jurisdiction  if  bankruptcy  had 
not  intervened,  shall  have  concurrent  jurisdiction. 

c  If  a  creditor  has  been  preferred,  and  afterwards  in  good  faith  gives 
the  debtor  further  credit  without  security  of  any  kind  for  property  which 
becomes  a  part  of  the  debtor's  estates,  the  amount  of  such  new  credit 
remaining  unpaid  at  the  time  of  adjudication  may  be  set  off  against  the 
amount  which  would  otherwise  be  recoverable  from  him. 

Sec.  57  g,  amended,  Sec.  12,  Amendments  of  1903. 

The  claims  of  creditors  who  have  received  preferences  avoidable  under 
section  60,  subdivision  b  .  .  .  shall  not  be  allowed  unless  such  creditors 
shall  surrender  such  preferences.  .  .  . 

For  preferences  as  acts  of  bankruptcy  see  post,  c.  24,  sec.  9. 


§  1.]  CONSTRUCTION  OF  THE  STATUTES.  683 


CHAPTER  XXIV. 

CONSTRUCTION  OF  THE  STATUTES. 
§  1.    What  the  Statutes  embrace. 

It  is  plain  that  both  the  English  and  the  American  statutes 
in  regard  to  preference  are  intended  to  embrace  all  the 
debtor's  property  of  every  sort,la  except  such  as  is  actually 
or  virtually  exempt  from  the  claims  of  creditors.6  The  bank- 
ruptcy and  insolvency  statutes  evidently  go  hand  in  hand 
with  the  statute  of  Elizabeth  and  the  like  legislation  in  this 
country,  except  that  that  legislation  is  perfectly  general  while 
the  legislation  now  to  be  considered  is  confined  to  alienations 
by  insolvent  debtors.  For  what  then  is  embraced  in  the 
word  '  preference '  in  regard  to  property  the  learned  reader  is 
referred  to  what  has  been  said  in  section  2  of  chapter  4,  and 
at  the  beginning  of  chapter  5,  subject  to  such  change  as  the 
nature  of  the  subject  matter  to  be  dealt  with  may  require. 
The  statutes  should,  it  seems,  be  liberally  construed  against 
fraud.* 

1  It  is  no  preference  for  a  creditor  Qrdut  v.  Hill,  4  Gray,  361,  return  of 

to  receive  from  his  debtor  property  goods  shipped  under  contract  of  sale, 

the  title  to  which  has  never  passed,  *  See  chapter  4;    White  v.  Cots- 

at  law  or  in  equity,  to  the  debtor,  hausen,  129  U.  S.  329. 

°  Including  money  payments.  Pirie  v.  Chicago  Title  &  Trust  Co. 
182  U.  8.  438. 

*  Exemptions  are  governed  by  the  state  law  as  interpreted  by  its 
highest  court.  The  proviso  of  Sec.  70,  subdivision  5,  is  not  intended  to 
impair  the  bankrupt's  exemption  in  the  matter  of  insurance  policies, 
but  merely  to  define  the  method  of  dealing  with  policies  not  exempt  by 
state  law.    Holden  v.  Stratton,  198  U.  S.  202. 
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§  2.  Modes  of  Alienation. 

It  is  equally  plain  that  both  the  English  and  the  American 
statutes  have  been  framed  to  embrace  every  sort  of  disposi- 
tion of  property  which  the  wit  of  a  dishonest  debtor  can 
devise,  as  we  have  seen  to  be  true  of  the  statute  of  13th 
Elizabeth  and  the  corresponding  American  legislation.  The 
analogy  between  that  statute  and  the  statutes  now  to  be  con- 
sidered is  indeed  close  enough;  just  as  the  statute  of  13th  of 
Elizabeth  was  designed  to  meet  all  the  devices  which  debtors 
might  resort  to  in  order  to  secure  their  property  from  the 
reach  of  creditors,  so  the  present  statutes  in  general,  and,  as 
touching  preferences,  in  particular,  are  intended  to  prevent 
insolvent  debtors,  by  whatever  device,  from  keeping  their 
property  out  of  the  hands  of  the  law  for  equal  distribution.1  a 
It  is  believed  therefore  that  we  may  safely  refer  to  what  has 
been  said  on  modes  of  alienation  in  chapter  5  as  applicable, 
mutatis  mutandis,  and  as  far  as  the  nature  of  the  case  and 
the  language  of  the  statute '  allow,  to  the  present  subject. 

1 '  The  provisions  of  the  statute         2  This   should   be   noticed;     the 

are  as  broad  and  sweeping  as  poe-  language  of  a  particular  statute  may 

sible>  and  are  levelled  against  the  require  special  construction.     Thus 

most  indirect  and  circuitous  prefer-  in  regard  to  '  suffering  and  giving ' 

ences.'    Foster,    J.,    in    Crafts    v.  a  preference  under  the  late  national 

Belden,  99  Mass.  535,  539;    Burpee  bankruptcy  law,  those  words  were 

v.  Sparhawk,   97   Mass.    342,    con-  held  not  to  include  mere  non-resist- 

signment  of  goods  within- the  statute,  ance  of  a  debtor   to   judicial   pro- 

For  special  modes  see  Chadbourne  ceedings    against    him.    Wilson  v. 

v.  Harding,  80  Maine,  580;   King  t>.  City  Bank,  17  Wall.  473;  Clark  v. 

Moody,  79  Ky.  63;    Traders'  Bank  Iselin,  21  Wall.  360;  Tenth  National 

v.  Campbell,  14  Wall.  87.  Bank  v.  Warren,  96  U.  S.  539. 

0  Including  legal  proceedings.  TJ.  S.  Bankruptcy  Act,  Sec.  60,  a,  67,  c; 
Scheuer  v.  Smith  &  Montgomery  Co.,  112  Fed.  407,  50  C.  C.  A.  312. 
Also  assignments  for  creditors.  In  re  Slomberg,  122  Fed.  630,  58  C.  C.  A. 
322.  While  the  trustee  will  take  the  property  free  from  the  assignment, 
and  the  compensation  provided  by  the  assignment  for  assignee  and  at- 
torneys will  not  be  paid  out  of  the  estate,  bills  for  services  and  expenses 
under  the  assignment  which  were  beneficial  to  the  estate  will  be  allowed. 
Randolph  v.  Scruggs,  190  U  S.  533. 
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As  before,  the  term  '  alienation '  will  often  be  used  for  con- 
venience as  the  general  equivalent  of  all  the  transfers  and 
devices  of  the  statutes.0 

§  3.  Who  are  aimed  at:  Creditors. 

In  order  to  bring  a  case  within  the  meaning  of  the  English 
statute,  it  is  held  to  be  necessary  that  the  technical  relation 
of  debtor  and  creditor  should  exist  between  the  parties  to  the 
payment  or  transfer  at  the  time  of  the  act.1  It  was  accord- 
ingly decided  in  a  leading  case  *  that  where  one  of  several 
trustees  having  sole  charge  of  trust  funds  made  payment  of 
money  to  one  of  his  associates  to  save  him  harmless  from 
the  consequence  of  a  misappropriation  of  the  fund  by  the 
trustee  making  such  payment,  there  was  no  preference  within 
the  meaning  of  the  statute.8  Indeed  it  is  laid  down  that  not 
only  does  not  the  relation  of  debtor  and  creditor  exist  be- 
tween cotrustees  in  such  a  case,  —  that  relation  does  not 
exist  between  the  defaulting  trustee  and  the  cestuis  que  trust 
whom  he  has  wronged.4 

Upon  this  point  there  appears  to  be  a  difference  between 
the  English  statute  and  certain  if  not  all  of  the  American 

1  Contra  in  Massachusetts.  Bush  4Ex  parte  Taylor,  supra;  Ex 
v.  Moore,  133  Mass.  198.  parte  Stubbing,  supra;    Sinclair  v. 

2  Ex  parte  Taylor,  18  Q.  B.  D.  Wilson,  20  Beav.  324.  See  ex 
295,  G.  A.  parte     Kelly,     11     Ch.    D.     306, 

3  On    authority    of    Ex    parte  C.  A. 
Stubbins,  17  Ch.  D.  68  C.  A. 

a  It  is  not  accepting  a  preference  to  take  property  of  the  debtor  which 
the  creditor  has  no  right  to  receive  at  all.  Consequently  he  may  prove 
his  claim  without  surrendering  such  property,  but  of  course  proper  precau- 
tions should  be  taken  against  payment  of  dividends  on  his  claim  until  he 
has  settled  his  liability  to  the  estate.  Westen  Tie  and  Timber  Co.  v. 
Brown,  196  U.  S.  602.  In  Rector  v.  City  Deposit  Bank,  200  U.  S.  405 
(also  same  v.  Commercial  Nat.  Bank,  id.  420),  it  was  not  determined 
whether  the  payment  by  the  clearing  house  to  some  of  its  members  of 
certain  sumB  of  the  bankrupt  in  satisfaction  of  overdrafts  on  these  banks 
came  under  the  same  rule,  or  was  a  preference,  as  in  either  case,  the  judg- 
ment of  the  state  court  was  in  error. 
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statutes.  The  Massachusetts  legislation,  which  has  been  cop- 
ied or  taken  as  a  general  model  in  several  of  the  states,  is 
directed  in  terms  against  preferences  given  within  the  time 
limited  '  to  any  creditor  or  person  who  has  a  claim  against 
him  or  is  under  any  liability  for  him/  and  has  cause  to  be- 
lieve etc.;  a  provision  that  could  not  but  be  held  to  embrace 
others  than  mere  creditors  in  the  strict  sense.  In  a  recent 
case/  similar  to  the  English  case  above  stated/  the  person 
who  misappropriated  the  money  being  a  guardian  instead  of 
a  trustee,  it  was  held  that  the  preference  of  the  ward,  made 
to  amend  the  misappropriation,  was  within  the  statute,  and 
therefore  was  fraudulent;  and  this,  not  on  the  ground  that 
the  ward  was  properly  a  creditor  of  the  wrongdoer,  but  that 
he  had  '  a  claim  '  against  him.3  °  The  statute  would  embrace 
persons  conditionally  liable  for  the  debtor,  as  by  endorse- 
ment.4   How  those  statutes  are  to  be  understood  which  use 

1  Bush  v.  Moore,  133  Mass.  198.  to  make  a  payment  to  the  holder, 

2  Ez  parte  Taylor,  supra.  is  receiving  a  preference.    Kobuach 

3  See  also  Wagener  v.  Boynton,  v.  Hand,  156  Fed.  660,  84  C.  C.  A. 
7  S.  E.  R.  (S.  Car.)  481 .  372.    And  if  he  himself  pays  a  part, 

4  Bartholow  v.  Bean,  18  Wall,  and  the  insolvent  has  preferentially 
635.  [Huttig  Mfg.  Co.  v.  Edwards,  paid  a  part,  the  indorser  cannot 
160  Fed.  619.  An  indorser  who  has  prove  his  claim  against  the  estate 
become  liable  on  a  note  or  check  without  returning  the  preferential 
of  an  insolvent,  and  who  causes  him  payment.    Swarts  .  v.    Bank,    117 

°The  American  Bankruptcy  Act  is  similar  in  phraseology  to  the 
English  act,  but  it  is  not  clear  that  it  would  be  similarly  interpreted.  It 
has  been  held  not  to  be  a  preference  for  a  broker  to  turn  over  to  a  cus- 
tomer stock  which  he  has  been  carrying  on  margin,  on  receiving  the  balance 
due.  Richardson  v.  Shaw,  209  U.v  S.  365.  In  Smith  v.  Township,  150 
Fed.  257,  80  C.  C.  A.  145,  it  is  intimated  that  a  mortgage  to  make  good 
a  breach  of  trust  was  a  preference,  but  in  this  case  the  injured  party 
was  allowed  a  lien  on  the  property  for  the  amount  misappropriated,  so  that 
the  question  of  preference  was  not  passed  upon.  See  McNaboe  v.  Co- 
lumbia Mfg.  Co.,  153  Fed.  967, 83  C.  C.  A.  81.  Under  the  Louisiana  statute 
allowing  a  transfer  by  an  insolvent  to  his  wife  for  replacing  her  dotal  or 
other  effects  alienated,  such  a  transfer  does  not  constitute  a  preference 
when  questioned  in  bankruptcy  proceedings.  Gomila  v.  Wilcombe,  151 
Fed.  470,  81  C.  C.  A.  268.  Return  of  stolen  money  has  been  held  not  to 
be  a  preference.    McNaboe  v.  Columbian  Mfg.  Co.,  supra. 
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only  the  word  '  creditors '  touching  the  preference  does  not 
appear. 

§  4.  Against  what  the  Statutes  aim:  Fraudulent 

Preference. 

The  statutes  are  nearly  all  of  one  import;  the  English  stat- 
ute being  aimed  at  alienations  in  favor  of  a  creditor  made 
'  with  a  view  of  giving  such  creditor  a  preference  over  the  other 
creditors; '  the  Massachusetts  statute  and  its  followers  using 
substantially  the  same  language,  though  extending  the  pro- 
vision to  others  than  creditors  stricto  sensu;  the  Kentucky 
statute  using  the  words  '  with  the  design  to  prefer  one  or 
more  creditors  to  the  exclusion  in  whole  or  in  part  of  others; ' 
the  Maryland  statute,  the  words  '  for  the  purpose  of  defraud- 
ing his  creditors  or  giving  an  undue  preference; '  the  Delaware 
statute  however  more  simply  declaring  against  alienations  by 
persons  who  l  shall  prefer  any  creditors  to  others.' a  Most  of 
the  statutes  declare  in  terms  that  such  alienations  shall  be 
treated  as  fraudulent  and  void; 1  so  that  the  intent  to  prefer 
is,  legally  speaking,  '  intent  to  defraud.' 

Fed.  54,  C.  C.  A.  57;  Same  v.  Siegel,  different   language,    but   it   comes 

117  Fed.  13,  54  C.  C.  A.  399.     If  the  to  the  same  thing.    Ante,  p.  679. 

holder  of  the  note  receives  a  divi-  The  wrongful  act  may  be  affirmed 

dend  that  more   than   satisfies  the  by  the  assignees.    Snow  v.  Lang, 

balance  of  his  claim,  he  will  hold,  2  Allen,   18.    Preference  refers  of 

the  surplus  in  trust  for  the  indorser  course  to  antecedent  debt.    Tiffany 

who  has  surrendered  the  amount  of  v.  Boatman's  Sav.  Inst.  18  Wall.  375. 

the  preferential  payment.     See  fur-  Hence  loans  may  safely  be  made  to 

ther  In  re  Lyon,  121  Fed.  723,  58  an  insolvent  debtor  so  far  as  the 

C.  C.  A.  143,   affirming    s.  c.  114  law    of    preference    is    concerned. 

Fed.  326;    In  re  Geo.  M.  Hill  Co.,  lb.;    Hutton  v.  Crutwell,  6  El.  & 

130  Fed.  315,  64  C.  C.  A.  561.]  B.  296;   Harris  v.  Rickett,  4  Hurl. 

1The    Kentucky    statute    uses  &  ft.  1. 

°  The  language  of  the  United  States  Bankruptcy  Act  being  (sec.  60  a) 
'  made  a  transfer  of  any  of  his  property  and  the  effect  of  the  enforcement 
of  such  transfer  will  be  to  enable  any  one  of  his  creditors  to  obtain  a 
greater  percentage  of  his  debt  than  any  other  of  such  creditors  of  the 
same  class.' 
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Those  of  the  statutes  which  speak  of  acts  done  '  with  a 
view/  or  '  with  the  design/  or  '  for  the  purpose '  of  preference 
require  personal  intention  on  the  part  of  the  debtor; L  though 
the  intention  is  intention  to  "prefer ',  not  to  defraud  in  the 
popular  sense  of  that  word.  The  mere  fact  of  preference 
therefore  is  not  enough,  under  such  statutes.3  a    A  debtor  may 

1  Cook  v.  Rogers,  7  Bing.  438;  Watson  v.  Taylor,  ib.  378;  Sage  v. 

Bills  v.  Smith,  6  Best  &  S.  314;  Wyncoop,  104  U.  S.  319;  Smith  v. 

Rice*.  Grafton  Mills,  117  Mass.  228.  Merrill,   9  Gray,   144;    Perkins  v. 

3  Ex  parte  Taylor,  18  Q.  B.  D.  Webster,  2  Cush.  480;  Parson's  v. 

295,  C.  A.;    Wilson  v.  Bank,   17  Topliff,    119   Mass.   245;    Riee   v. 

Wall.  487;  Mays*. Fritton, 20 Wall.  Grafton     Mills,     117     Mass.    228; 

414;  Clark  v.  Iselin,  21  Wall.  360;  Forbes  v.  Howe,  102  Mass.  427. 

a  Under  the  Bankruptcy  statute  above  cited  it  might  be  thought  that 
the  effect  governs,  not  the  design  of  the  debtor.  Indeed,  he  may  be 
considered  to  intend  the  natural  consequences  of  his  acts,  and  if  he  knows 
he  is  insolvent  and  pays  some  creditors,  while  refusing  payment  to  others, 
he  is  preferring  the  former.  Rex  Buggy  Go.  v.  Hearick,  132  Fed.  310, 
65  C.  C.  A.  676. '  But  perhaps  these  circumstances  merely  furnish  proof  of 
intention,  that  is  a  personal  intention.  From  sections  3  a  (2),  and  60  b 
(Am.  13  b),  it  would  appear  that  a  personal  intention  was  contemplated 
by  the  law.  That  is,  there  might  be  a  preference  under  section  60  a, 
without  an  intent  to  prefer,  under  the  other  two  sections.  That  an  actual 
intent  is  necessary,  see  Hardy  v.  Gray,  144  Fed.  922,  75  C.  G.  A.  562. 
Such  intention  might  be  absent  in  making  a  payment,  though  the  debtor 
knew  he  was  very  heavily  involved,  and  though  he  might  well  have  been 
found  to  be  insolvent.  Goodlander-Robertson  Go.  v.  Atwood,  152  Fed. 
978, 82  G.  G.  A.  109.  See  also  In  re  First  Nat.  Bank,  155  Fed.  100,  84  G.  G. 
A.  16;  Merchants'  Nat.  Bank  v.  Cole,  149  Fed.  708,  79  G.  G.  A.  414.  In 
the  latter  case,  the  debtor  had  guaranteed  obligations  of  her  sons,  which 
she  supposed  they  would  be  able  to  pay,  and  subsequently  made  a  con- 
veyance to  a  creditor  of  her  entire  property  to  satisfy  his  claim.  It  was 
held  that,  being  ignorant  of  business,  and  not  realising  the  extent  of 
her  liability  on  her  sons1  account,  she  had  not  intended  a  preference, 
and  that  the  conveyance  should  stand.  As  to  knowledge  on  the  part  of 
the-creditor  of  an  intent  to  prefer,  see  section  7,  infra.  In  case  of  prefer- 
ence bv  legal  proceedings,  the  intention  is  not  material.  Even  if  the 
debtor  had  no  way  of  avoiding  the  preference  except  by  filing  a  bankruptcy 
petition,  his  failure  to  discharge  the  lien  of  the  judgment  within  the  five 
days  constituted  an  act  of  bankruptcy.  Wilson  Bros.  v.  Nelson,  183 
U.  S.  190;  White  v.  Bradly  Timber  Go.,  119  Fed.  989,  affirmed  121  Fed. 
779.  In  the  former  case  the  judgment  was  in  pursuance  of  an  irrevocable 
power  of  attorney  to  confess  judgment  given  to  the  creditor  at  the  time 
of  incurring  the  indebtedness,  some  years  before. 
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accordingly  turn  property  over  for  the  purpose  of  preventing 
a  criminal  prosecution  or  an  exposure  ; °  there  is  no  '  view  of 
preferring '  in  such  a  case.1  And  the  same  is  to  be  said  of 
cases  in  which  the  debtor  turns  over  property  or  securities  in 
good  faith  to  a  creditor  with  the  sole  view  to  enable  the  debtor 
to  continue  his  business.3  But  in  this  country  slight  acts 
may  be  sufficient  to  show  a  design  to  prefer.8 

It  seems  that  the  transaction  is  not  to  be  regarded  as  hav- 
ing taken  place  with  a  view  to  preference  where  the  creditor 
was  already  well  secured  and  merely  receives  from  the  debtor, 
though  with  knowledge  of  his  insolvency,  what  he  was  reason- 
ably sure  of  being  able  to  receive  from  the  security  he  held.  * 
Thus  a  creditor  holds  a  note  signed  by  his  debtor,  who  becomes 
insolvent,  the  note  being  indorsed  by  perfectly  responsible  par- 
ties. When  the  note  becomes  due  the  debtor  offers  other  good 
notes  and  a  sum  of  money,  to  be  taken  in  part  payment  of 
the  original  note;  and  the  same  are  accepted.  This  is  not 
an  unlawful  preference.40    The  same  would  be  true  of  a  cred- 

1  Ex  parte  Taylor,  18  Q.  B.  D.  must  be  construed  somewhat  less 

295.  strictly,  so  as  to  include  an  intent 

3  Smith  v.  Merrill,  9  Gray,  144;  to  give  one  creditor  any  advantage 

infra,  pp.  702-704.  over  others  in  respect  of  payments 

8 Sage  v.  Wyncoop,  supra.    'In  or  securities  of  his  debt.'    Forbes 

contemplation  of  bankruptcy '  does  v.  Howe,  102  Mass.  427,  Welles,  J. 

not  mean  the  same  thing  as  '  with  See  Wager  v.  Hall,  16  Wall.  584. 

a  view  to  give  a  preference/  in  Even  intent  to  prefer  may  not 

connection  with  a  provision  that  be  enough;    that  will  depend  upon 

the  debtor's  act  shall  be  invalid  the  purpose  of  the  proceeding  and 

if  he  was  '  at  the  time  insolvent; '  the  language  of  the  statute.    Ex 

for  in  this  latter  case  he  may  have  parte    Jordan,    9    Met.    292.    See 

done  the  act  without  contemplating  also  Penniman  v.  Cole,  8  Met.  496. 

bankruptcy.     '  We  think  the  phrase  4  Stevens  v.  Blanchard,  3  Cush. 

"  with  a  view  to  give  a  preference  "  169. 

aThis  statement  is  not  applicable  to  the  United  States  Bankruptcy 
Act.  Undoubtedly  if  there  is  an  intention  to  create  a  preference  as  de- 
fined in  section  60  a,  an  act  of  bankruptcy  has  been  committed,  and  the 
transaction  will  be  set  aside.   See  p.  706,  n.  a. 

b  See  In  re  Lynn  Camp  Coal  Co.,  168  Fed.  998. 

c  But  as  to  notes  see  p.  686,  n.  4,  ante. 
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itor's  taking  possession  of  property  from  the  debtor,  to  which 
he  had  become  lawfully  entitled,  as  e.  g.  by  mortgage  not 
within  the  insolvency  law,  though  the  property  had  been  left 
with  the  debtor  some  time  after  the  creditor's  right  to  it  was 
created,  and  until  the  period  within  which  preference  was 
forbidden; 1  °  unless  indeed  the  debtor  has  been  held  out  or 
permitted  to  appear  as  still  the  owner.2 

1  Mitchell  v.  Black,  6  Gray,  100.  tion  of  its  proceeds  to  all  his  cred- 
3  Further  as  to  intention  to  itors,  operates  as  a  preference  to 
prefer  see  Bernheim  v.  Christal,  such  transferee  and  must  be  taken 
76  Cal.  567;  Hanford  Oil  Co.  v.  as  prima  facie  evidence  that  a  pref- 
First  National  Bank,  126  111.  584;  erence  was  intended  .  .  .  ;  and 
Tiffany  v.  Lucas,  15  Wall.  410;  that  a  transfer  by  an  insolvent 
Buchanan  v.  Smith,  16  Wall.  277;  debtor  of  his  property  or  any  con- 
Wager  v.  Hall,  ib.  584.  siderable  portion  of  it,  with  a  view 
In  Wager  v.  Hall,  supra,  the  to  secure  it  to  one  creditor  and  thus 
court  says:  'The  transfer  by  a  prevent  an  equal  distribution  among 
debtor  who  is  insolvent  of  his  prop-  all  his  creditors,  is  a  transfer  in  fraud 
erty  or  a  considerable  portion  of  it,  of  the  Bankrupt  Act.  Toof  v.  Martin, 
to  one  creditor  as  a  security  for  a  13  Wall.  40;  Nary  v.  Merrill  ,8  Allen, 
pre-existing  debt,  without  making  452;  Metcalfr.Munson,  10  Allen,  491; 
any  provision  for  an  equal  distribu-  Scammon  v.  Cole,  5  N.  B.  R.  263.' 

a  So  of  unrecorded  bills  of  ;sale,  deeds  or  mortgages.  Rogers  v.  Page, 
140  Fed.  596,  72  C.  C.  A.  164.  See  p.  691,  n.  3,  also  Hiscock  v.  Varick 
Bank,  206  U.  S.  28.  A  case  of  this  sort  arises  when  a  purchaser  has  made 
advances  on  the  purchase  price,  but  does  not  take  possession  of  the  prop- 
erty until  within  four  months  of  bankruptcy.  Mills  v.  Va.-Oar.  Lumber 
Co.,  164  Fed.  168.  It  has  been  held  that  when  a  chattel  mortgage  valid 
under  the  laws  of  the  state  is  given  to  cover  after  acquired  goods,  it  does 
not  constitute  a  preference  for  the  mortgagee  to  take  possession  of  the 
goods  within  four  months  of  bankruptcy.  Fisher  v.  Zollinger,  149  Fed. 
54,  79  C:  C.  A.  76.  If  a  valid  judgment  lien  is  obtained  before  the  four 
months,  enforcement  of  such  lien  by  execution  within  the  period  does 
not  constitute  a  preference.  Owen  v.  Brown,  120  Fed.  812.  But  when 
a  sheriff  was  placed  in  possession  under  an  execution,  but  was  instructed 
by  the  attorney  for  the  judgment  creditor  to  do  nothing  until  further 
ordered,  and  the  keeper  was  withdrawn,  then  a  year  later  another  execu- 
tion was  levied  on  the  same  judgment,  it  was  held  that  the  earlier  exe- 
cution had  become  dormant,  and  that  there  was  no  valid  lien  except  that 
of  the  later  execution.  This  being  so,  the  later  execution,  being  levied 
within  the  period  was  a  preference,  and  the  debtor's  failure  to  discharge  it 
within  five  days  before  the  time  of  sale  was  an  act  of  bankruptcy.  In  re 
Jeffrey  Co.,  102  Fed.  1002,  43  C.  C.  A.  89. 
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The  effect  of  a  preference  again  may  in  England  be  modi- 
fied by  the  operation  of  the  Bills  of  Sale  Act  *  in  a  particular 
case.  That  Act  avoids  the  title  of  the  grantee  of  goods  which 
are  at  the  time  of  the  grantor's  bankruptcy  in  the  '  apparent 
possession  of  the  grantor.'  If  the  goods  are  not  in  his  appar- 
ent possession,  the  statute  does  not  invalidate  the  transaction; 
and  it  has  been  decided  by  the  Court  of  Appeal  that  it  does 
not  matter  that  the  possession  of  the  claimant  was  obtained 
in  a  way  that,  in  itself,  would  amount  to  a  fraudulent  prefer- 
ence.2 That  is,  it  does  not  matter  in  such  a  case  that  the 
debtor  transferred  the  property  to  the  creditor  with  a  view  of 
preferring  him;  the  case  is  within  and  governed  by  the  Bills 
of  Sale  Act.  Valid  by  that  Act,  the  sale  is  good,  though 
without  the  Act  it  would  be  invalid. 

Again  what  appears  to  have  been  a  fraudulent  preference 
may,  in  England  and  in  some  of  our  states,  be  shown  to  have 
been  a  lawful  transaction  by  evidence  that  the  payment  or 
transfer  was  only  the  mere  formal  act  of  carrying  out  a  valid 
agreement  made  before  the  time  within  which  preferences  are 
forbidden;  as  e.  g.  where  a  debtor,  knowing  himself  to  be  in- 
solvent, makes  a  payment  to  his  creditor  in  pursuance  of  a 
distinct  and  valid  contract  to  do  so  made  while  the  debtor  was 
solvent,8  or  where  the  insolvent  gives  a  security  in  virtue  of 

1 41  &  42  Vict.  c.  31 .     [Amended,  Bills  of  Sale  Act  avoids  the  title  of 

45  &  46  Vict.  c.  43;  63  &  54  Vict,  the  grantee  only  as  regards  goods 

c.  53, 54,  and  55  Vict.  c.  35.]  which  are  at  the  time  of  the  bank- 

2  Ex  parte  Symmons,  14  Ch.  D.  ruptcy  in  the  apparent  possession 

693,  C.  A.    Cotton,  L.  J.:    'The  of    the   grantor.    The   goods   now 

goods  in  question  were  in  the  actual  in  question  were  not  in  the  apparent 

possession  of  S  &  H  at  the  time  of  possession  of  the  bankrupt  at  that 

the  filing  the  liquidation  petition,  time;    they  were  in  the  exclusive 

How   do    the    trustees    [in    bank-  possession  of  S  &  EL' 
ruptcy]  make  out  their  title?    The         3  Ex  parte  Kevan,  L.  R.  9  Ch. 

goods  had  been  assigned  to  S  &  H.  752,   758;    Broughton  v.  Vasquez, 

But  it  is  said  that  their  possession  73  Cal.  325.    Comp.  Gilbert  v.  Vail, 

was  wrongful,  because  it  was  ac-  60  Vt.  261,  as  to  recording  a  mort- 

quired  by  what  ...  I  will  assume  gage  made  before  the  period.     p*he 

was  a  fraudulent  preference.    The  decisions   regarding   the   effect   of 
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mortgages  given  before  the  period  are  frequently  in  construction  of 
but  not  recorded  until  after,  vary  statutes  that  do  not  appear  to  differ 
according  to  the  registration  laws  materially  one  from  another.  See 
of  the  several  states.  It  is  to  be  further  treating  such  mortgage  as 
noted  that  the  language  of  section  a  preference  Loeser  v.  Savings  De- 
3  b  differs  from  that  of  section  60  a,  posit  B.  &  T.  Co.,  148  Fed.  975, 
as  amended,  the  former  section  78  C.  C.  A.  597.  As  to  the  status 
reading  'if  by  law  such  recording  of  such  a  mortgage  when  credits 
or  registering  is  required  or  per-  were  given  after  the  mortgage,  see 
mitted,'  while  the  latter  omits  the  opinions  of  the  court  in  In  re 
words  'or  permitted/  The  gen-  Ducker,  134  Fed.  43,  67  C.  C.  A. 
eral  rule  would  seem  to  be  that  if  117;  In  re  Mcintosh,  150  Fed. 
an  unrecorded  mortgage  is  valid  546,  80  C.  C.  A.  250;  In  re  Doran, 
under  the  law  of  the  state  against  supra.  Under  the  Ohio  statute, 
general  creditors  obtaining  no  lien,  a  trustee  cannot  take  possession 
it  does  not  constitute  a  preference,  of  property  held  on  lease  under  an 
if  a  mortgage  was  given  before  the  unrecorded  bill  of  conditional  sale, 
period,  to  take  possession  or  to  this,  however,  being  a  question  of 
record  after  the  period.  See,  inter-  rights  of  the  trustee  rather  than  of 
preting  the  statutes  of  various  preference.  York  Mfg.  Co.  v.  Cas- 
states,  Humphrey  v.  Tatman,  198  sell,  201  U.  S.  344. 
U.  S.  516  (Mass.),  following  Thomp-  Where  an  assignment  was  made 
son  v.  Fairbanks,  196  U.  S.  516  by  a  contractor  to  a  supply  firm 
(Vt.);  In  re  Mcintosh,  150  Fed.  of  sums  due  and  to  become  due 
546,  80  C.  C.  A.  250  (Cal.);  Rogers  from  a  railroad  -company  with 
v.  Page,  140  Fed.  596,  72  C.  C.  A.  which  he  had  a  contract,  but  was 
164  (Tenn.);  Meyer  Bros.  Drug  Co.  not  presented  to  the  railroad  com- 
v.  Pipkin  Drug  Co.,  136  Fed.  396,  pany  so  long  as  the  contractor 
69  C.  C.  A.  240  (Texas).  But  it  made  prompt  payment  of  the  sums 
has  been  held  that  if  a  preference  which  the  assignment  was  intended 
was  originally  intended  and  the  to  secure,  and  was  not  in  fact 
mortgage  was  not  recorded  until  presented  until  within  the  period, 
within  the  period,  it  would  consti-  it  was  held  that  the  assignment 
tute  a  preference  under  section  took  effect  only  from  time  of  pre- 
3  6.  In  re  Edelman,  130  Fed.  700,  sentation  and  constituted  a  prefer- 
65  C.  C.  A.  665  (N.  Y.).  So  held  ence.  Johnston  v.  Huff  Co.,  133 
under  the  Missouri  statute  when  the  Fed.  704,  66  C.  C.  A.  434.  In 
creditor  knew  at  the  time  of  record  Page  v.  Rogers,  211  U.  S.  575,  a 
that  the  debtor  was  insolvent  and  deed  unrecorded  and  placed  in 
that  a  preference  was  intended,  escrow  more  than  four  months 
First  Nat.  Bank  v.  Connett,  142  before  bankruptcy  but  not  de- 
Fed.  33,  73  C.  C.  A.  219.  Under  livered  until  within  the  period  was 
the  Kentucky  statute,  the  contrary  held  in  the  circumstances  to  be  a 
was  held.  In  re  Doran,  154  Fed.  preference.  The  statement  in  the 
467, 83  C.  C.  A.  265.  The  law  would  text  that  a  debtor  may  make  a 
appear  to  be  in  some  confusion  on  payment  to  a  debtor  in  pursuance 
this  point,  as  the  varying  decisions  of  a  distinct  and  valid  contract  to 
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such  a  contract.1  The  contrary  is  laid  down  in  Massachu- 
setts.9 It  is  clear  that  there  is  no  preference  when  the  title  to 
the  property  turned  over  by  the  debtor  was  already  in  equity, 
though  not  at  law,  in  the  creditor.8 


§  5.  The  Saving:  The  English  Statutes  and  their 

Meaning. 

The  English  Bankruptcy  Act,  1883,  section  48,  provides 
that  the  rights  of  any  person  making  title  in  good  faith  and 
for  valuable  consideration  through  or  under  a  creditor  of  the 
bankrupt  shall  not  be  affected  by  the  enactment  in  regard  to 
fraudulent  preference.4  Section  49  of  the  same  Act  provides 
that  subject  to  the  prior  provisions  of  the  Act  with  respect  to 

do  so  made  when  he  was  solvent,  promise    to    give    security,    made 

is  perhaps  too  broad,  and  should  at   the   time   of   obtaining   credit, 

be  limited  so  as  to  apply  only  to  is  not  sufficient  to  validate  a  mort- 

cases    where    a    definite    promise  gage    given    in    pursuit    of    that 

has  been  given  to  furnish  a  partic-  promise   within   the   period.    Pol* 

ular  security.]  lock  v.  Jones,  124  Fed.  163,  61  C. 

1  Ex  parte  Hodgkin,  L.  R.  20  C    A.  555.    But  an  equitable  as- 

Eq.    746.     [An    example    of    this  signment   of   an   insurance   policy 

is  the   collection  within  the  four  is   not   a   preference   when    made 

months    of    accounts   assigned    as  before    the    period,    although    the 

security  before  that  period.  Lowell  policy  is  not  delivered  until  after 

v.  International  Trust  Co.,  158  Fed.  the   loss   and   within   the   period. 

781.    But    this    is    allowed    only  McDonald    v.    Dascom,    116    Fed. 

when     the     original      transaction  276,   53  C.  C.  A.  554.]    Further 

amounts  to  a  present  transfer  of  see  Field  v.  Grohegan,   16  N.  E. 

the  claim.    Long  v.  Farmers'  State  R.  (111.)  912. 
Bank,  147  Fed.  360,  77  C.  C.  A.  538.         3  Copeland  v.  Barnes,  147  Mass. 

On  the  other  hand,  it  has  been  held  388, 390;  Forbes  v.  Howe,  102  Mass. 

that  an  assignment  of  accounts  is  427,  435;    Simpson  v.  Carleton,  1 

not  a  preference  when  a  stipulation  Allen,  109,  120;    Blodgett  v.  Hil- 

for  such  security  was  a  part  of  the  dreth,  11  Cush.  311.    Comp.  cases 

agreement  under  which  the  over-  relating  to  connecting  transactions 

draft  which  was  the  subject  of  the  under  the  Statute  of  Frauds,  ante, 

credit  was  allowed.    Tomlinson    v.  pp.  142,  185,  note. 
Bank  of  Lexington,  145  Fed.  824,  76         8  Hanselt  v.  Harrison,  105  U.  S. 

C.  C.  A.  400.    Cf.  In  re  Mandel,  127  401. 

Fed.   863,  affirmed  135  Fed.  1021,         *  46  &  47  Vict.  c.  52,  §48,  2. 
68  C.  C.  A.  546.    A  mere  indefinite 
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the  effect  of  bankruptcy  on  an  execution  or  attachment,  and 
with  respect  to  the  avoidance  of  certain  settlements  and  pref- 
erences, bankruptcy  should  not  invalidate  (a)  any  payment 
by  the  bankrupt  to  any  of  his  creditors;  (b)  any  payment  or 
delivery  to  the  bankrupt;  (c)  any  conveyance  or  assignment 
by  the  bankrupt  for  valuable  consideration:  *  a  (d)  any  con- 
tract,  dealing,  or  transaction  by  or  with  the  bankrupt  for 
valuable  consideration:  Provided  both  (1)  the  payment,  de- 
livery, conveyance,  assignment,  contract,  dealing,  or  transac- 
tion, takes  place  before  the  date  of  the  receiving  order,  and 
(2)  the  person  (other  than  the  debtor)  to,  by,  or  with  whom 
the  payment,  delivery,  conveyance,  assignment,  contract,  deal- 
ing, or  transaction  was  made,  executed,  or  entered  into,  has 
not,  at  the  time  of  the  payment,  delivery,  etc.  notice  of  any 
available  act  of  bankruptcy  committed  by  the  bankrupt  before 
that  time. 

'  Valuable  consideration '  in  these  statutes,  and,  it  is  be- 
lieved, in  the  American  statutes  also,  means  the  same  thing 
as  is  meant  in  the  statute  of  13th  Elizabeth  by  valuable  (un- 

1  So  in  this  country.    Smith  v.  Iselin,  21  Wall.  360,  same;  Cook  v. 

Merrill,   9   Gray,    144;    Sawyer  v.  Tullis,    18  Wall.   382;    Tiffany  v. 

Turpin,  91  U.  S.  114,  exchange  of  Savings  Inst.  ib.  375. 
securities  of  equal  value;   Clark  v. 

°  A  similar  saving  exists  in  the  American  Bankruptcy  Law,  sec.  67  d, 
e,  the  former  clause  dealing  with  liens,  and  the  latter  with  other  convey- 
ances. Clause  d  is  as  follows:  '  Liens  given  or  accepted  in  good  faith  and 
not  in  contemplation  of  or  in  fraud  upon  this  act,  and  for  a  present  con- 
sideration, which  have  been  recorded  according  to  law,  if  record  thereof 
was  necessary  in  order  to  impart  notice,  shall  not  be  affected  by  this 
act.1  Clause  e  has  to  do  with  conveyances  with  the  intent  to  hinder,  delay, 
or  defraud  creditors  and  contains  the  saving  except  as  to  purchasers  in 
good  faith  and  for  a  present  fair  consideration. 

It  follows  therefore  that  transfers  wholly  for  a  present  consideration 
are  valid  when  received  in  good  faith.  In  re  London  Mfg.  Co.,  113  Fed. 
S04,  51  C.  C.  A.  476;  Young  v.  Upson,  115  Fed.  192;  Stedman  v.  Bank, 
117  Fed.  237,  54  C.  C.  A.  269.  See  also  Martin  v.  Hulen  &  Co.,  149  Fed. 
'982,  79  C.  C.  A.  492.  This  is  true  although  the  money  obtained  from  a 
mortgage  was  to  be  used  to  pay  off  a  debt  of  the  mortgagor  to  a  third 
party.    Ohio  Valley  Bank  v.  Mack,  163  Fed.  155. 
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der  the  name  of  '  good  ')  consideration,  and  not  what  is  meant 
by  that  term  under  the  statute  of  27th  Elizabeth;  unless 
indeed  the  recent  decisions  upon  the  latter  statute  have  had 
the  effect  to  enlarge  the  whole  conception  of  the  term,  which 
is  hardly  probable.1  Indeed  the  Court  pf  Appeal,  as  we  have 
seen,  has  declared  that  the  rule  as  determined  under  the 
statute  of  27th  Elizabeth  is  to  be  taken  as  peculiar  to  cases 
arising  under  that  piece  of  legislation.7  That  was  declared 
in  a  case  of  bankruptcy  too;  and  the  general  doctrine  in 
regard  to  value,  as  stated  in  chapter  18, 8  was  apparently 
treated  as  applicable  to  the  subject,  though  the  learned  Master 
of  the  Rolls  cautiously  put  the  case  upon  the  ground  of  the 
distinction  between  the  popular  and  the  legal  meaning  of 
'  purchaser.' 4 

Subject  to  the  terms  of  section  49,  above  stated,  and  within 
the  meaning,  as  it  seems,  of  that  section,  a  payment  or  trans- 
fer made  by  an  insolvent  debtor  to  one  of  his  creditors  in  the 
'  due  course  of  business '  falls  without  the  prohibition  of  the 
statute.80    This  rule  that  a  payment  made  in  the  due  course 

1  Ante,  pp.  648  et  seq.  v.   Jenkins,   5  Ch.   D.   619),   said: 

3  Ante,  p.  534,  note.  '  Price  v.  Jenkins  was  a  decision 
8  Ante,  pp.  534  et  seq.                     upon  the  statute  27  Elisabeth,  and 

4  Ex  parte  Hillman,  10  Ch.  D.  the  object  of  it  was  to  prevent 
622,  C.  A.  Sir  George  Jessel:  ( I  fraud.'  In  that  he  is  referring 
think  that  in  this  section  [§91,  apparently  to  the  doctrine  of  con- 
Bankruptcy  Act,  1869]  the  word  sideration  laid  down  in  that  case; 
"  purchaser  "  means  a  "  buyer  "  in  so  too  Jessel,  M  R.  in  the  course  of 
the  ordinary  commercial  sense!  the  argument  in  Ex  parte  Hillman. 
not  a  purchaser  in  the  legal  sense  5  Lord  Mansfield  puts  the  case  of 
of  the  word.'  But  Lord  Justice  payments  made  under  pressure  as 
James,  who  had  decided  the  much  being  made  in  due  course.  Rust  v. 
cited  case  under  27  Eliz.  c.  4  (Price  Cooper,  2  Cowp.  629,  634. 

a  While  the  American  statute  is  different  in  its  wording,  and  while 
the  rule  that  a  payment  in  the  '  due  course  of  business  '  falls  without  the 
prohibition  is  not  established  under  this  law,  it  is  doubtless  true  that  the 
fact  that  a  transaction  was  in  due  course  of  business  tends  to  show  that  the 
creditor  was  not  aware  of  any  intent  on  the  part  of  the  debtor  to  prefer 
him.  E.  g.,  where  by  agreement  a  depositor  of  a  bank  was  allowed  over- 
drafts, subsequent  deposits  to  be  applied  in  payment  of  these  overdrafts, 
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of  business  cannot  be  treated  as  a  fraudulent  preference,  some- 
times indeed  goes  very  far.  In  one  case  *  it  appeared  that 
certain  directors  of  a  company  who  owned  shares  which  they 
had  never  been  called  upon  to  pay  for,  had  become  liable  by 
guaranty  for  money  advanced  by  a  bank  to  the  company. 
The  company  having  fallen  into  difficulties,  and  the  bank  hav- 
1  Poole's  Caae,  9  Ch.  D.  323,  C.  A. 

deposits  so  made  in  the  usual  course  of  business  and  so  applied  are 
not  preferences  which  the  bank  must  surrender  before  proving  its 
claim  on  notes  against  the  bankrupt.  Tomlinson  v.  Bank,  145  Fed. 
824,  76  C.  C.  A.  400.  And,  even  disregarding  .the  provisions  of  see.  60  c 
(section  60  c  is  as  follows:  If  a  creditor  has  been  preferred,  and 
afterwards  in  good  faith  gives  the  debtor  further  credit  without  security 
of  any  kind  for  property  which  becomes  a  part  of  the  debtor's  estate, 
the  amount  of  such  new  credit  remaining  unpaid  at  the  time  of  the  adju- 
dication in  bankruptcy  may  be  set  off  against  the  amount  which  would 
otherwise  be  recoverable  from  him),  when  a  creditor  has  a  claim  for 
a  balance  due  upon  an  open  account  for  goods  sold  and  delivered, 
makes  sales  to  the  debtor  of  goods  which  become  a  part  of  bis 
estate,  and  during  the  same  period  receives  payments  on  account, 
in  good  faith  and  without  knowledge  of  the  debtor's  insolvency,  to  a 
smaller  amount  than  that  of  the  current  sales,  such  payments  do  not 
constitute  a  preference  which  must  be  surrendered  before  the  balance 
of  the  claim  can  be  proved.  Jaquith  v.  Alden,  189  U.  S.  78;  Yaple  v. 
Dahl-Milliken  Grocery  Co.,  193  U.  S.  526.  Under  sec.  60  c,  it  is  not  neces- 
sary that  the  proceeds  of  the  new  credits  given  should  have  continued  a 
part  of  the  debtor's  estate  until  the  adjudication  of  bankruptcy.  Kauf- 
man v.  Tredway,  195  U.  S.  271.  This  section  applies  equally  whether 
suit  is  brought  by  the  trustee  to  set  aside  the  alleged  preference,  or  the 
creditor  seeks  to  prove  his  claim  without  surrendering  the  payment. 
Peterson  v.  Nash  Bros.,  112  Fed.  311,  50  C.  C.  A.  260;  C.  S.  Morey  Mer- 
cantile Co.  v.  Schiffer,  114  Fed.  447,  52  C.  C.  A.  249.  While  deposits  of 
money  in  a  bank  on  open  account  subject  to  check  do  not  constitute 
a  preference,  and  the  bank  may  set  these  deposits  off  on  notes  held  by  it 
against  the  depositor,  there  being  no  intent  to  prefer  in  making  the  de- 
posit (N.  Y.  County  Bank  v.  Massey,  192  U.  S.  138),  a  check  to  the  bank 
may  be  a  preference,  though  drawn  on  a  deposit  that  might  have  been 
retained  in  set-off  under  sec.  68  a  (section  68  a  is  as  follows:  In  all 
cases  of  mutual  debts  or  mutual  credits  between  the  estate  of  a  bankrupt 
and  a  creditor,  the  account  shall  be  stated  and  one  debt  shall  be  set 
off  against  the  other,  and  the  balance  only  shall  be  allowed  or  paid)  if 
it  had  remained  until  the  debtor's  bankruptcy.  Rindge  Ave.  Bank  v. 
Studheim,  145  Fed.  798,  76  C.  C.  A.  362. 
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ing  recovered  judgment  against  the  guarantors,  a  resolution 
was  passed  by  the  company  recommending  all  the  directors 
to  pay  in  advance  the  amount  of  their  shares,  with  a  view  to 
reducing  the  debt  due  to  the  bank.  The  guaranteeing  direc- 
tors paid  in  a  sum  equal  to  the  amount  of  their  shares,  which 
was  carried  to  the  credit  of  the  company  at  the  bank.  Two 
-days  later  a  petition  was  presented  upon  which  a  winding  up 
of  the  company  was  ordered;  and  in  the  winding-up  proceed- 
ings it  was  contended  that  the  payment  mentioned  was  a 
fraudulent  preference.  This  position  was  sustained  in  the 
lower  court;  but  the  Court  of  Appeal  he^d  that  the  payment 
was  made  in  due  course  of  business  and  was  valid.1 

A  transfer  or  payment  is  in  due  course  of  business,  in  the 
first  place,  when  made,  in  respect  of  a  past  debt,  to  a  creditor 
who  has  no  notice  of  the  insolvency  of  the  debtor.  A  creditor 
justly  ignorant  of  the  situation  of  his  debtor  does  not  receive 
payment  of  his  debt  at  the  peril  of  having  to  refund,  for  the 
benefit  of  others,  if  it  should  turn  out  that  the  debtor  was  in- 
solvent at  the  time.1  Thus  the  honoring  bills  of  exchange  at 
maturity,  or  paying  debts  in  the  usual  way,  or  making  payments 
in  the  performance  of  an  engagement  to  pay  in  a  particular 
manner  or  at  a  particular  time,  are  not  open  to  objection  if 
the  creditor  had  no  notice  that  the  debtor  was  committing  an 
act  of  bankruptcy.8 

Again  transfers  and  payments  in  respect  of  past  debts  are 
in  due  course  when  made  to  a  creditor  upon  a  '  fair  equiva- 
lent,' aside  from  the  debt.a    And  this,  in  its  ordinary  mani- 

1  The  directors,  it  was  held,  were  Eq.  365.  See  In  re  Tempest,  L.  R. 
trustees  not  of  the  creditors  of  the     6  Ch.  70. 

company  but  of  the  stockholders.  *  Ex    parte    Blackburn,    supra, 

2  Ex  parte  Butcher,  L.  R.  9  Ch.     Bacon,  C.  J. 
595;   Ex  parte  Blackburn,  L.  R.  12 

°  But  not  valid  for  that  part  of  the  consideration  represented  by  the 
old  debt.  City  Nat.  Bank  v.  Bruce,  109  Fed.  69,  48  C.  C.  A.  236.  See  In  re 
Pearson,  2  A.  B.  R.  482,  cited  infra  p.  707,  for  a  case  of  payment  of  back 
rent  in  order  to  obtain  the  landlord's  assent  to  an  alienation  of  the  lease. 
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festation,  means  that  where  advances  are  made,  or  are  to  be 
made,  by  the  creditor,  in  view  of  the  payment  or  the  transfer 
by  the  debtor,  the  debtor's  act  is  in  due  course.1  In  one  of 
the  cases  cited  3  the  learned  Chief  Judge  in  bankruptcy  said 
that  for  a  year  or  more  before  the  transaction  in  question  the 
London  and  County  Banking  Company  had  been  in  the  habit 
of  making  advances  and  permitting  the  debtor  and  now  bank- 
rupt to  have  an  open  account  as  a  contractor;  '  and  everybody 
knows/  he  said, '  that  such  persons  require  frequent  advances.' 
On  several  different  occasions  the  debtor  had  given  to  the 
bank  an  order  upon  his  own  debtors  in  respect  of  the  advances 
received  by  him.  It  was  held  that  these  facts  did  not  show 
any  fraudulent  preference.  The  reason  is  obvious  enough;  the 
payments  are  made  with  a  view  to  receiving  further  advances 
as  occasion  might  require,  and  thus  to  enable  the  trader  to 
continue  his  business.  That  of  course  is  for  the  interest  of 
the  creditors.8 

Nor  does  it  of  necessity  make  a  case  of  fraud  or  an  act  of 
bankruptcy  that  a  debtor  has  conveyed  all  his  property  to  his 
creditor  in  consideration  of  an  advance  of  only  part  of  the 
value  of  such  property;  that  would  be  only  a  fact  to  be  con- 
sidered with  other  facts.4  Indeed  speaking  of  acts  of  bank- 
ruptcy under  subsection  2,  of  section  6,  of  the  Bankruptcy  Act, 
1869, 5  Lord  Coleridge,  for  the  Exchequer  Chamber,  has  laid 
it  down  for  established  law  that  assignments  of  the  debtor's 
property  were  not  fraudulent,  and  so  not  acts  of'bankruptcy,  if 
the  debtor  received  '  a  fair  present  equivalent '  or  substantial 
consideration;    and  that  the  inadequacy  of  the  equivalent  or 


1  In  re  Colemere,  L.  R.  1  Ch.  128; 
Ex  parte  London  Banking  Co.  L.  R. 
16  Eq.  391;  Smith  v.  Merrill,  9 
Gray,  144;  and  cases  in  the  notes 
here  following. 

3  Ex  parte  London  Banking  Co. 

8  In  re  Colemere,  L.  R.  1  Ch.  128; 
Smith  v.  Merrill,  9  Gray,  144. 


4  Shrubsole  v.  Sussams,  16  C.  B. 
n.  s.  452,  Willes,  J.;  Pennell  v.  Rey- 
nolds, 11  C.  B.  N.  s.  722.  In  this 
country  a  sale  of  the  whole  of  a  tra- 
der's stock,  though  for  full  value, 
is  not  in  due  course.  Walbrun  *. 
Babbitt,  16  Wall.  577. 

6  Bankruptcy  Act,  1883,  §  4,  (a). 
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consideration  would  not  make  the  assignment  fraudulent  as 
matter  of  law,  though  it  would  be  strong  evidence  for  an  in- 
ference of  fraud.1 

In  the  case  before  the  court  it  appeared  that  M,  member 
of  a  trading  firm,  had  given  to  the  defendant,  sued  in  trover 
by  the  assignee  in  bankruptcy  of  the  firm,  a  bill  of  lading  of 
brandy  of  the  firm,  for  the  purpose  of  landing  and  warehous- 
ing it;  that  the  defendant  had  attended  to  this,  entering  the 
brandy,  at  the  request  of  M,  in  his  own  name,  and  paying 
charges  thereon  amounting  to  £47;  that  afterwards,  and 
while  the  bill  of  lading  was  still  in  his  possession,  an  accept- 
ance which  had  been  given  by  the  firm  to  him  for  £245,  for 
the  hire  of  a  shipment,  falling  due,  and  the  firm  not  being 
able  to  meet  it,  the  defendant  consented  to  take  M's  accept- 
ance at  seven  days  for  the  balance  of  account,  including  the 
hire  and  the  £47,  upon  receiving  M's  authority  to  sell  the 
brandy  if  the  acceptance  should  not  be  paid.  The  acceptance 
was  not  met,  and  the  defendant  sold  the  brandy;  for  this  the 
suit  was  brought,  the  firm  having  meantime  been  adjudged 
bankrupt.  The  transaction  was  in  good  faith,  but  the  brandy 
formed  the  whole  property  of  the  firm.  It  was  held  that  the 
seven  days'  forebearance  in  the  last  acceptance  was  a '  fair  pres- 
ent equivalent  or  substantial  consideration '  for  the  debtor's 
act,  and  therefore  that  the  plaintiff  was  not  entitled  to 
recover. 

Other  cases  were  referred  to  by  the  court,  in  one  *  of  which, 
Lord  Coleridge  said,  a  bill  of  sale  had  been  given  of  all  the 
trader's  property  to  secure  a  past  debt,  and  for  the  further 
advance  of  £64,  somewhat  more  than  half  the  value  of  the 
property;   the  rule  of  law  being  declared  to  be  that  where  the 

1  Philps  t>.  Hornstedt,  1  Ex.  D.  L.  R.  7  Ch.  636;  Ex.  parte  Reed,  L. 

62,  Ex.  Ch.,  luminous  opinion  by  R.  14  Eq.  586;    and  Shrubsole  v. 

Lord  Coleridge,  here  much  drawn  Sussams  and  Pennell  t>.  Reynolds, 

upon;    Mercer  v.  Peterson,  L.  R.  3  supra. 

Ex.  104,  Ex.  Ch.;  Lomax  v.  Buxton,  2  Mercer  v.  Peterson,  L.  R.  3  Ex. 

L.  R.  6  C.  P.  107;  Ex  parte  Fisher.  104. 
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trader  assigns  his  whole  property,  but  receives  in  return  a 
fair  equivalent,  the  transaction  is  not  void  under  the  bank- 
rupt law.1  And  in  another  case  s  the  same  rule  was  acted 
upon,  though  the  fresh  advance  was  made  in  order  to  pay  off 
an  old  debt  to  another  creditor  on  a  previous  bill  of  sale;  the 
advance  being  likened  to  a  substantial  exception  out  of  the 
debtor's  property,  '  such  an  exception  as  might  possibly  en- 
able him  to  carry  on  his  trade  with  advantage.'  *  The  ques- 
tion is,  whether  the  effect  of  the  trader's  pledging  all  his 
property  for  advances  is  necessarily  to  delay  his  creditors. 
If  such  is  not  the  effect,  the  transaction  is  valid  though  the 
advance  bear  a  small  proportion  to  the  value  of  the  debtor's 
property.4 

Indeed  it  has  well  been  said  that  '  equivalent '  or  *  fair 
equivalent '  is  a  misleading  term; 6  it  has  been  seen  that  if 
there  is  a  further  advance  at  the  time  of  the  debtor's  transfer 
or  payment,  no  question  will  be  considered  whether  the  ad- 
vance was  great  or  small,  assuming  the  transaction  to  be 

1  In    Lord    Mansfield's    time    a  of  Lord  Denman,  who  at  first  was 

trader  committed  an  act  of  bank-  inclined  to  the*  contrary,  that  pur- 

ruptcy  and  a  fraud  by  a  deed  assign-  chase   for   fair  value    of    all    the 

ing  all  of  his  property,  though  for  a  effects  of  a  trader,  without  notice 

(present)  valuable  consideration,  to  of  a  wrongful  intent  by  the  trader, 

a  creditor.     Woreeley  v.  de  Mattos,  was   not    an    act    of    bankruptcy 

1    Burr.     467,   484.    This  was  on  and  invalid  against  the  purchaser 

the  ground   that  it  destroyed   his  as   well    as    against    the    trader, 

ability  to  continue  his  trade.    '  It  Baxter  v.  Pritchard,  1    Ad.  &  £. 

has    been    settled  over  and  over/  456.    That  was  not  the  first  ease 

said  his  Lordship    in    Hassells   v.  to   that   effect   however.    Rose  v. 

Simpson,  1  Doug.  89,  note,  '  that  if  Haycock,  ib.  460,  note,  a  few  years 

a  trader  makes  a  conveyance  of  all  before. 

his  property,   that  is  instantly  an         2  Lomaz  v,  Buxton,  L.  R.  6  C.  P. 

act  of  bankruptcy.      It    is  fraudu-  107. 

lent;    it    destroys    the   capacity  of         3  Lord  Coleridge,  quoting  the  Ian- 
trading.'    See  also  Devon  v.  Watts,  guage  of  Lomax  v.  Buxton. 
1  Doug.  86;  Butcher  v.  Easto,  ib.         4  Bittlestone  v.  Cooke,  6  EI.  & 
295.     In  Walbrun   v.    Babbitt,   16  B.  296. 

Wall.  577,  such  conveyance  is  held         6  Philps  v.  Hornstedt,  1  Ex.  D. 

not  in  due  course  of  business.    It  62,  65;   Ex  parte  Reed,  L.  R.  14 

was  not  fully  settled  until  the  time  Eq.  586. 
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genuine.  If  a  bona  fide  intention  existed  and  was  promoted 
that  is  enough.1  '  Equivalent '  indeed  does  not  even  require 
the  payment  down  of  any  sum  of  money.  '  If  a  trader  carry- 
ing on  his  business  has  something  done  for  him  which  enables 
him  to  continue  carrying  it  on,  that  is  an  equivalent.' 3  It 
has  been  held  however  that,  in  the  case  of  a  conveyance  of  all 
the  debtor's  property  to  the  creditor,  if,  in  consideration  of  a 
money  advance,  the  right  is  given  to  the  creditor  to  seize  all 
the  debtor's  after-acquired  property  on  default  of  payment, 
including  property  acquired  with  the  money  advanced,  the 
case  will  be  different.  In  that  case  the  debtor,  it  is  said,  gets 
no  equivalent  for  any  part  of  the  property  conveyed.8 

There  are  some  special  aspects  of  the  rule  of  advances  and 
*  fair  equivalents '  which  require  mention  here.  One  of  the 
common  modes  of  endeavoring  to  circumvent  the  bankruptcy 
laws  is  for  a  creditor,  in  an  arrangement  for  his  benefit  other- 
wise good,  to  make  some  bargain  with  his  debtor  in  regard  to 
the  debtor's  property,  perhaps  in  a  mortgage,"  by  which  it  is 
provided  that  in  the  event  of  the  debtor's  bankruptcy  the 
creditor  shall  have  a  particular  additional  advantage.  Prop- 
erty however  cannot,  by  the  law  of  England,4  be  given  to 
a  man  with  a  provision  that  it  shall  not  be  subject  to  his 
debts; B  much  less  may  a  provision  be  sustained  by  which  in 

1  Ex  parte  Chaplin,  26  Ch.  D.  85  (under  12  &  13  Vict.  c.  106,  §  67). 

319,  C.  A^  Bowen,  L.  J.  But  as  to  this  case  see  Lomax  v. 

3  Ex  parte  Reed,  supra,  Bacon,  Buxton,  L.  ft.  6  C.  P.  107,  112,  113, 

Chief  Judge,  quoted  and  adopted  115. 

by  the  court  in  Philps  v.  Hornstedt,         4  Brandon  v.  Robinson,  18  Ves. 

supra.    '  It  does  not  go  directly  to  428.  But  see  ante,  pp.  257, 258,  note, 
the  creditors,  but  the  creditors  are         * '  The  general  distinction  seems 

greatly  interested   in  the  fact  of  to  be  that  the  owner  of  property 

the  man  carrying  on  his  business,  may,    on    alienation,    qualify    the 

and      if  the    transaction     enables  interest  of  his  alienee  by  a  condition 

him  to  do  so,  it  cannot  be  said  that  to  take  effect  on  bankruptcy  [e.  g. 

the  creditors  had  not  some  equiv-  that    in  such  event    the   property 

alent.' Ex  parte  Reed,  supra,  Bacon,  shall  go  over  to   some   one  else. 

C.  J.  Brandon  v.  Robinson,  supra],    but 

8  Graham  t>.  Chapman,  12  C.  B.  cannot   by  contract  or  otherwise 
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the  event  of  bankruptcy  a  particular  creditor  is  to  be  pre- 
ferred over  other  creditors.  '  A  person  cannot  make  it  a 
part  of  his  contract  that  in  the  event  of  bankruptcy  he  is  then 
to  get  some  additional  advantage,  which  prevents  the  prop- 
erty being  distributed  under  the  bankruptcy  laws.'  * 

This  was  said  of  a  case  of  a  mortgage  by  the  debtor,  which 
was  held  to  mean  that  if  the  debtor  should  become  bankrupt, 
certain  chattels,  which  were  not  included  in  the  deed,  should 
become  an  additional  security  to  the  mortgagee  for  the  debt.2 
The  same  rule  had  been  laid  down  in  a  case  *  in  which  an 
owner  of  a  patent  had  sold  the  same  to  another  upon  an  un- 
dertaking by  the  purchaser  to  pay  royalties  to  the  vendor. 
The  buyer  at  the  same  time  lent  the  seller  a  large  sum  of 
money,  for  which  he  was  to  be  repaid  by  retaining  half  the 
royalties  as  they  became  due;  and  if  the  seller  should  become 
bankrupt,  or  make  an  assignment  for  his  creditors,  the  buyer 
was  to  retain  all  the  royalties  in  satisfaction  of  the  debt. 
The  contingency  of  bankruptcy  having  happened,  it  was  held 
that  the  buyer  of  the  patent  could  retain  only  half  the 
royalties.4 


qualify  his  own  interest  by  a  like 
condition,  determining  or  control- 
ling it  in  the  event  of  his  own  bank- 
ruptcy, to  the  disappointment  or 
delay  of  his  creditors;  the  jus  dis- 
ponendi,  which  for  the  first  purpose 
is  absolute,  being  in  the  latter  in- 
stance subject  to  the  disposition 
prescribed  by  law/  1  Swanst.  481, 
note  by  Mr.  Swanston,  adopted  by 
Lord  Hatherley  in  Whitmore  t;. 
Mason,  2  Johns.  &  H.  204,  210,  and 
by  Lord  Justice  Fry  for  the  court 
in  Ex  parte  Barter,  26  Ch.  D.  510, 
C.  A. 

1  James,  L.  J.  in  Ex  parte  Will- 
iams, 7  Ch.  D.  138,  C.  A.,  quoting 
Mellish,  L.  J.  in  Ex  parte  Mackay, 
L.  R.  8  Ch.  643. 


3 '  It  appears  to  me,'  said  Lord 
Justice  James, '  that  the  attornment 
clause  was  a  mere  sham,  a  mere 
contrivance  and  device  to  give  the 
mortgagee  an  additional  benefit 
in  the  event  of  the  mortgagor's 
bankruptcy/ 

9  Ex  parte  Mackay,  supra. 

4  Further  see  Whitmore  v.  Mason, 
2  Johns.  &  H.  204,  210;  Ex  parte 
Barter,  26  Ch.  D.  510,  C.  A.  'In 
our  opinion/  said  Fry,  L.  J.  for 
the  court,  in  the  second  case,  'a 
power  upon  bankruptcy  to  con- 
trol the  user,  after  bankruptcy, 
of  property  vested  in  the  bankrupt 
at  the  date  of  the  bankruptcy  is 
invalid/ 
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Thus  far  of  transfers,  payments,  and  the  like,  in  respect  of 
past  debts;  but  the  principle  by  which  a  fair  equivalent  in 
such  cases  makes  the  transaction  good  is  of  course  appli- 
cable to  the  case  of  a  transaction  in  which  there  is  a  transfer 
or  payment  by  the  debtor  in  respect  of  a  debt  then  first 
created.  If  the  transaction  does  not  wrongfully  delay  credi- 
tors, if  in  the  case  of  a  trader  it  has  no  necessary  tendency  to 
stop  his  business,  and  especially  if  it  is  calculated  to  help  the 
trader  in  carrying  on  his  business,  then  in  principle  it  is 
valid,  and  this  without  regard  to  the  nature  or  the  amount  of 
the  equivalent  received  by  the  debtor. 

§  6.  The  Saving:  Pressure. 

We  are  now  brought  to  a  special  distinctive  feature  of  the 
English  *  law  of  preference.  Before  the  year  1869  fraudulent 
preference  was  commonly  treated  as  an  act  by  which  the  in- 
solvent debtor  made  a  payment,  or  a  transfer  of  property,  or 
yielded  some  valuable  right,  to  a  creditor  '  voluntarily/  and 
in  contemplation  of  bankruptcy.2 

What  is  meant  by  the  word  '  voluntary  '  —  for  it  is  not  used 
in  the  sense  of  '  without  consideration  '  —  in  this  rule?  The 
answer  cannot  be  given  once  for  all,  for  this  is  one  of  the  law's 
technical  terms  which  underwent  a  change  of  meaning  in  the 
progress  of  time  It  was  constantly  contrasted  however  with 
the  term  '  pressure; '  if  the  act  in  question  was  done  under 
1  pressure '  of  the  creditor,  it  was  not  voluntary,8  and  there- 

1  Irish  also.    In  re  Boyd,  15  L.  in  use  afterwards.    Ex  parte  Cra- 

R.  Ir.  521,  C.  A.,  preference  under  ven,  L.  R.  10  Eq.  648  (1870);   Ex 

pressure  held  valid.    Contra  in  this  parte  Blackburn,  L.  R.  12  Eq.  365 

country,   at   least   under  the   late  (1871).    See  also  Ex  parte  London 

national     bankruptcy     law.    First  Banking  Co.  L.  R.  16  Eq.  391;   In 

National  Bank  v.Jones,  21  Wall.  325.  re  Tempest,  L.  R.  6  Ch.  70;    Ex 

'Devon  v.  Watts,  1  Doug.  86;  parte  Bolland,  L.  R.  7  Ch.  24;   Ex 

Hassells  v.  Simpson,  ib.  89,  note;  parte  Topham,  L.  R.  8  Ch.  614,  that 

Butcher  v.   Easto,  ib.  295;    In  re  the  question  still  is  whether  the  act 

Inns  of  Court  Hotel  Co.  L.  R.  6  Eq.  was  spontaneous.  Infra,  p.  710. 
82    (1868).    The   terms   continued  'According   to   Lord   Mansfield 
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fore  was  not  within  the  law  of  fraudulent  preference.  But 
then  '  pressure/  which  is  still  a  current  term  of  the  law,  be- 
sides being  essentially  an  elastic  idea,  has  in  fact  undergone 
changes  of  meaning.  At  first  it  was  understood  in  its  more 
natural  sense;  to  prevent  a  transaction  from  being  treated  as 
invalid  within  the  law  of  preference  it  was  necessary  to  show 
something  like  coercion  and  a  reluctant  yielding.1 

This  however  long  since  ceased  to  be  the  received  meaning 
of  the  word,  so  much  so  that  a  single  request  on  the  part  of 
the  creditor  has  for  many  years  been  held  sufficient;  if  that 
request  is  complied  with,  the  payment  or  transfer  has  been 
made  under  pressure.  It  is  not  voluntary,  and  it  cannot  be 
set  aside.3  'The  creditor  cannot  be  deprived  of  what  he  has 
got,  if  he  got  it  by  asking;  if  he  got  it  by  the  purely 
voluntary  act  of  the  debtor,  he  must  lose  it.'  *  Shortly 
the  term  '  voluntary '  long  ago  reached  the  meaning  of 
'  spontaneous.' 4  Now  it  appears  to  be  falling  out  of  use;  the 
difficulty,  such  as  remains,  touches  the  term '  pressure/  a  term, 
it  may  be  remarked,  not  used  in  the  bankruptcy  statutes 
themselves. - 

Pressure  however  was  not,  and  probably  is  not,  the  only 
ground  upon  which  a  transfer  or  payment  made  upon  the  eve 
of  bankruptcy  might  be  made  good;  it  is  not  the  only  contrast 
with  '  voluntary.'  The  effect  of  pressure  is  this:  where  there 
is  evidence  that  a  transfer  or  payment  is  made  to  a  creditor 
on  the  eve  of  bankruptcy,  voluntarily,  in  the  language  of  the 

it  was  done  in  due  course  of  trade  Topham,  L.  R.  8  Ch.  614;  Ex  parte 

if  done  under  pressure.    Rust  v.  London  Banking  Co.  L.  R.  16  Eq. 

Cooper,  2  Cowp.  629,  634.  391.     For  a  particular  instance  of 

1  Johnson   v.   Fesemeyer,   3  De  sufficient    pressure    see    Smith    v. 

G.  &  J.  13,  Lord  Chelmsford.  Pilgrim,  2  Ch.  D.  127. 

3  Ex  parte  Holder,  24  Ch.  D.  339,  4  Johnson  v.  Fesemeyer,  3  De  G. 

C.  A.  &  J.  13;  Ex  parte  London  Banking 

3  In  re  Tempest,  L.  R.  6  Ch.  70.  Co.  L.  R.  16  Eq.  391 ;  In  re  Tempest, 

To  the  same  effect,  Ex  parte  Bol-  supra;   Strachan  v.  Barton,  11  Ex. 

land,  L.  R.  7  Ch.  24;    Ex  parte  650. 
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old  law,  that  is,  that  it  was,  apparently,  the  spontaneous  act  of 
the  debtor,  there  arises  a  presumption  of  fact  that  the  act  was 
done  with  a  view  of  evading  the  bankruptcy  law;  and  that  pre- 
sumption is  rebutted  by  showing  (what  the  law  deems)  press- 
ure.1 But  in  principle  that  presumption  might  be  met  in  other 
ways;  and  so  fhe  law  is  declared.  In  a  case  a  which  arose  in  the 
Queen's  Bench  in  the  year  1865,  in  which  an  action  had  been 
brought  by  assignees  in  bankruptcy  to  recover  back  money 
paid  to  the  defendant  by  way,  as  alleged,  of  fraudulent  prefer- 
ence, the  matter  was  left  to  the  jury  in  this  way:  They  were 
told  that  if  the  payment  was  in  contemplation  of  bankruptcy 
and  voluntary,  they  ought  to  infer  that  it  was  intended  to 
prevent  the  equal  distribution  of  the  property  among  the 
creditors.  But  they  were  further  instructed  that  if  the  bank- 
rupt, though  aware  that  bankruptcy  was  inevitable,  and  though 
no  demand  of  payment  had  been  made,  paid  the  debt  simply 
in  discharge  of  the  obligation  he  had  entered  into,  without  any 
view  of  giving  a  preference  to  the  particular  creditor  at  the 
expense  of  the  rest,'  the  payment  would  not  be  fraudulent  but 
would  stand.     And  this  was  upheld. 

The  court  said  that  there  was  no  doubt  that  in  most  cases 
the  question  of  fraudulent  preference  would  be  determined 
by  the  fact  that  the  act  of  the  debtor  was  spontaneous,  with- 
out pressure  by  the  creditor;  .it  would  carry  a  presumption 
that  the  debtor  intended  to  act  in  fraud  of  the  bankrupt  law. 
Hence  the  importance  of  evidence  of  pressure.  But  it  did  not 
follow  that  because  in  most  cases  the  absence  of  pressure  led 
to  an  inference  of  wrongful  intent  by  the  debtor,  that  circum- 
stance was  of  necessity  conclusive  in  a  case  where  other  cir- 
cumstances were  found,  sufficient  to  rebut  the  presumption. 
'  For  it  must  be  borne  in  mind/  said  Chief  Justice  Cockburn 
for  the  court,  '  that  the  true  question  in  all  these  cases  is 

1  Bills  v.  Smith,  6  Best  &  S.  314,     It  is  important  to  notice  that  a 
318,   Cockburn,    C.   J.;    Smith   v.     presumption  is  to  be  met. 
Pilgrim,  2  Ch.  D.  127,  Matins,  V.  C.  2  Bills  v.  Smith,  supra. 
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-whether  the  intention  with  which  the  payment  was  made  was 
to  defeat  the  operation  of  the  bankrupt  law.'  * 

The  Bankruptcy  Act  of  1883,  above  quoted,  following  the 
language  first  used  in  the  Bankruptcy  Act  of  1869,'  declares  that 
any  of  the  several  acts  mentioned,  if  done  '  with  a  view  of  giv- 
ing '  the  particular  '  creditor  a  preference  over  the  other  cred- 
itors,' shall  be  deemed  fraudulent  and  void.  The  words  quoted 
are  substituted  for  the  word  '  voluntarily  '  of  the  judges  in  the 
'  old  law/  as  the  law  before  the  statute  of  1869  is  often  called.0 


1  His  lordship  further  observed 
in  this  important  case:  '  The 
statutes  relating  to  bankruptcy 
contained  no  provision  invalidating 
payments  made  prior  to  the  act 
of  bankruptcy;  but  the  courts  from 
the  time  of  Lord  Mansfield  held  that 
if  a  trader  in  contemplation  of 
bankruptcy,  with  a  view  to  evade 
the  bankrupt  law,  preferred  a  par- 
ticular creditor  to  the  detriment 
of  the  rest,  such  a  preference  was 
a  fraud  upon  the  law.'  He  adds 
that  Lord  Ellenborough,  in  Crosby 
v.  Crouch,  2  Camp.  166,  168,  called 
this  subject  of  preference  an  ex- 
crescence upon  the  bankrupt  laws 
(it  certainly  is  no  longer  such),  and 
that  he  thought  that  the  cases  had 
gone  far  enough.  And  after  quot- 
ing Heath,  J.  in  Hartshorn  v.  Slod- 
den,  2  Bos.  A  P.  582,  585,  586,  to 
the  effect  that  the  bankrupt  has  the 
disposition  of  his  property  until 
he  commits  an  act  of  bankruptcy, 
and  that  unless  he  disposes  of  it 
in  fraudem  legis,  his  act  will  be 
good,  proceeds:  '  It  is  with  reference 
to  the  intention  and  motives  of  the 
party  making  the  payment  that 
the  fact  of  threats  or  importuning 


on  the  part  of  the  creditor  becomes 
in  the  majority  of  cases  a  matter 
of  so  much  importance.  Not  in- 
deed that  the  hostile  attitude  of  the 
creditor  will  of  itself  legalise  the 
payment,  if  the  debtor  was  unin- 
fluenced thereby  and  the  payment 
was  made  voluntarily  by  the  debtor 
and  with  a  view  to  prejudice  his 
other  creditors.  Cook  v.  Rogers, 
7  Bing.  438.  The  pressure  becomes 
material  because,  as  is  said  by  Lord 
Ellenborough  in  Crosby  v.  Crouch,  2 
Camp.  166,  169,  "  his  demand 
repels  the  presumption  that  the 
bankrupt,  upon  the  eve  of  bank- 
ruptcy, made  a  distinction  among 
his  creditors,  and  spontaneously 
preferred  one  of  them  to  the  prej- 
udice of  the  rest."  ...  If  the  act 
was  spontaneous  on  the  part  of  the 
debtor,  and  there  are  no  circum- 
stances to  rebut  the  presumption 
which  arises,  .  .  .  the  jury  should 
be  told  to  infer  that  the  preference 
thus  given  was  f  raudulentand  wrong- 
ful. But  if  there  are  circumstances 
by  which  the  presumption  may  be 
rebutted,  these  circumstances  .  .  . 
are  for  the  consideration  of  the  jury/ 
a  32  &  33  Vict.  c.  71,  §92. 


a  The  United  States  act  is  very  much  broader  in  its  terms,  and  de- 
clares to  be  preferences  all  transactions  within  four  months  which  have 
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What  effect  has  been  produced  by  the  change  in  the  terms 
of  the  law?    It  was  broadly  urged  at  the  bar  in  a  recent 

the  effect  of  enabling  one  creditor  to  obtain  a  greater  percentage  of  his 
debt  than  any  other  creditor  of  the  same  class.  See,  in  addition  to  sec. 
60  already  cited,  sec.  67  c :  A  lien  created  by  or  obtained  in  or  pursuant  to 
any  suit  or  proceeding  at  law  or  in  equity,  including  an  attachment  upon 
mesne  process  or  a  judgment  by  confession,  which  was  begun  against  a 
person  within  four  months  before  the  filing  of  a  petition  in  bankruptcy 
by  or  against  such  person  shall  be  dissolved  by  the  adjudication  of  such 
person  to  be  a  bankrupt  if  (1)  it  appears  that  said  lien  was  obtained  and 
permitted  while  the  defendant  was  insolvent  and  that  its  existence  and 
enforcement  will  work  a  preference,  or  (2)  the  party  or  parties  to  be 
benefited  thereby  had  reasonable  cause  to  believe  the  defendant  was 
insolvent  and  in  contemplation  of  bankruptcy,  or  (3)  that  such  lien  was 
sought  and  permitted  in  fraud  of  the  provisions  of  this  act.  Also  sec. 
67  /.  That  all  levies,  judgments,  attachments  or  other  liens,  obtained 
through  legal  proceedings  against  a  person  who  is  insolvent,  at  any  time 
within  four  months  prior  to  the  filing  of  a  petition  in  bankruptcy  against 
him,  shall  be  deemed  null  and  void  in  case  he  is  adjudged  a  bankrupt, 
and  the  property  affected  by  the  levy,  judgment,  attachment,  or  other 
lien  shall  be  deemed  wholly  discharged  and  released  from  the  same,  and 
shall  pass  to  the  trustee  as  a  part  of  the  estate  of  the  bankrupt,  unless  the 
court  shall,  on  due  notice,  order  that  the  right  under  such  levy,  judgment, 
attachment,  or  other  lien  shall  be  preserved  for  the  benefit  of  the  estate; 
and  thereupon  the  same  may  pass  to  and  shall  be  preserved  by  the  trustee 
for  the  benefit  of  the  estate  as  aforesaid.  And  the  court  may  order  such 
conveyance  as  shall  be  necessary  to  carry  the  purposes  of  this  section 
into  effect.  Provided,  that  nothing  herein  contained  shall  have  the  effect 
to  destroy  or  impair  the  title  obtained  by  such  levy,  judgment,  attachment, 
or  other  lien,  of  a  bona  fide  purchaser  for  value  who  shall  have  acquired 
the  same  without  notice  or  reasonable  cause  for  inquiry. 

From  the  wording  of  the  above  sections,  it  is  clear  that  the  doctrine 
of  pressure  has  no  application  under  the  United  States  Bankruptcy  law. 
It  may  be,  however,  that  a  creditor  has  a  hold  on  the  debtor  or  his  estate 
of  such  a  nature  that  a  payment  to  him  will  not  constitute  a  preference. 
An  example  of  this  sort  is  offered  in  the  Matter  of  Pearson,  2  A.  B.  R. 
482.  A  lessee  was  restricted  from  alienating  his  estate  without  the  con- 
sent of  the  lessor.  Wishing  to  alienate,  he  was  unable  to  obtain  the 
lessor's  permission,  except  on  the  condition  that  he  should  pay  his  back 
rent.  Paying  this  rent  in  order  to  secure  the  landlord's  permission  for 
the  contemplated  alienation  was  held  not  to  constitute  a  preference. 
But  this  seems  to  have  been  on  the  ground  that  the  transaction  was 
for  the  benefit  of  the  estate  rather  than  that  it  was  the  result  of  pressure. 
That  '  suffering '  a  judgment  does  not  imply  a  voluntary  assent  on  the 
part  of  the  bankrupt  see  p.  688,  n.  o.    A  specific  lien  by  distraint  of  goods 
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case  *  that  the  effect  of  the  statute  was  to  do  away  with  the 
whole  line  of  decisions  prior  to  it  in  regard  to  pressure;  but  the 
language  of  the  act  seems  plain  enough,  and  the  court  refused 
to  entertain  the  view*,  holding  that  it  was  not  enough  that  the 
person  receiving  the  benefit  was  in  fact  preferred.  The  case 
was  this:  A  broker,  who  was  one  of  several  trustees  of  an 
estate,  holding  in  his  sole  custody,  with  consent  of  his  asso- 
ciates, some  of  the  trust  property,  misappropriated  a  portion 
of  the  same;  and,  in  order  to  save  one  of  his  cotrustees  harm- 
less for  the  breach  of  trust,  made  a  payment  of  money  to  him, 
the  wrongdoer  being  insolvent  at  the  time.  The  Court  of 
Appeal  decided  that  the  payment  was  lawful.2 

It  would  not  be  safe,  on  the  other  hand,  to  say  that  the  law 
remains  precisely  as  it  stood  before  the  year  1869,  for  there 
has  in  fact  been  a  change  in  its  language.  An  entirely  differ- 
ent set  of  words  has  been  used;  and  this  fact  must  have  some 
significance,  though  it  may  be  that  the  new  words  are  only 
intended  to  make  perfectly  clear  what  may  not  have  been  al- 
together clear  before.  Just  what  significance  there  is  in  the 
change  has  not  been  declared,  though  one  very  learned  judge 
has  said  that  an  examination  of  the  authorities  would  show 
that '  voluntarily '  in  the  technical  sense  of  the  old  law  means 
the  same  thing  as  '  with  a  view  of  giving  '  a  preference.8    But 

1  Ex  parte  Taylor,  18  Q.  B.  D.  could  not  be  disregarded.  '  You 
295,  C.  A.  cannot  throw  out  of  account/  said 

2  Following  Ex  parte  Stebbins,  17  his  lordship,  '  the  fact  that  a  man 
Ch.  D.  58,  C.  A.  In  Ex  parte  was  threatened  with  something 
Taylor  Lord  Esher  said  that  the  which  he  would  not  at  all  like,  in 
doctrine  of  fraudulent  preference  order  to  see  whether  he  did  not  act 
had  grown  up  from  the  decisions  with  the  dominant  view  of  getting 
of  the  judges!  and  that  the  statute  rid  of  that  pressure.' 

was    intended     to     codify    them.  8Mellish,    L.    J.    in    Ex    parte 

Hence  the  words  '  with  a  view  '  etc.     Bolland,  L.  R.  7  Ch.  24. 

under  statute  is  not  one  '  obtained  through  legal  proceedings/  under 
section  67  /.    In  re  West  Side  Paper  Co.,  162  Fed.  110. 

A  lien  of  an  assignment  valid  under  a  state  law  may  under  this  section 
be  retained  by  the  trustee  for  the  benefit  of  the  estate.  In  re  Fish  Bros. 
Wagon  Co.,  164  Fed.  653. 
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other  judges  have  pointed  to  the  change  of  language,  and  re- 
fused to  be  led  away  from  the  words  of  the  statute  by  the  sug- 
gestion that  they  mean  nothing  that  was  not  already  settled 
law.1 

One  question  which  would  naturally  arise,  and  which  has 
arisen  in  litigation  more  than  once  since  the  statute,  is 
whether  the  existence  of  other  motives  than  the  motive  of 
preference  would  affect  the  transfer  or  payment.  As  the  law 
stood  before  the  act  of  1869  it  seems  that  the  existence  of 
some  additional  motive  would  have  the  effect  to  prevent  the 
debtor's  act  from  being  unlawful.3  And  indeed  since  that 
statute  Sir  George  Jessel  has  said  that  if  the  insolvent's  act 
was  done  with  a  view  to  prefer  the  creditor,  and  also  with 
some  additional  motive,  the  case  might  not  be  within  the 
statute.8  But  the  learned  judge  observed  that  the  additional 
motive  might  be  so  trifling  as  not  to  be  taken  into  account.4 
And  this  view  of  the  law  was  emphasized  in  another  case  *  of 
the  same  year.  In  that  case  the  Court  of  Appeal  held  that 
it  was  not  necessary,  in  order  to  invalidate  the  payment  or 
transfer,  to  show  that  the  only  motive  was  the  view  to  a 
preference;  enough  if  that  was  the  predominant  motive,  for 
the  words  of  the  statute  were,  '  with  a  view,'  not  'with  the 
sole  view.' 

That  the  statute  is  to  be  taken  in  its  natural  sense,  in  the 
words  '  with  a  view  of  giving  a  preference/  is  strongly  illus- 


1 '  I  emphatically  protest  against 
being  led  away  from  the  words  of  the 
section  by  any  argument  that  the 
standard  which  the  legislature  has 
laid  down  is  equivalent  to  the  stand- 
ard of  the  old  law.'  Lindley,  L.  J.  *n 
Ex  parte  Griffith,  23  Ch.  D.  69,  C.  A. 

*  Ex  parte  Blackburn,  L.  R.  12 
Eq.  364;  Ex  parte  Topham,  L.  R. 
8  Ch.  614;  Ex  parte  Hill,  23  Ch. 
D.  695,  C.  A.;  Ex  parte  Griffith, 
23  Ch.  D.  69,  C.  A. 


s  Contra  in  the  United  States. 
Denny  v.  Dana,  2  Cush.  160;  Forbes 
v.  Howe,  102  Mass.  427. 

4  Ex  parte  Griffith,  23  Ch.  D.  69, 
C.A. 

•Ex  parte  Hill,  supra,  overrul- 
ing the  language  of  the  Chief  Judge 
in  Ex  parte  Blackburn,  L.  R.  12 
Eq.  364,  as  quoted  and  approved 
in  Ex  parte  Topham,  L.  R.  8  Ch. 
614. 
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trated  in  another  recent  case.1  A  gentleman  was  heavily  in 
debt  to  his  father-in-law  and  to  others,  and  was  insolvent, 
though  he  had  committed  no  act  of  bankruptcy.  The  father- 
in-law  brought  suit,  after  certain  questionable  transactions, 
and  the  son-in-law  failed  to  appear,  and  allowed  judgment 
to  go  against  himself  by  default.  Execution  was  issued  and 
satisfied;  and  it  was  now  contended  for  the  trustee  in  bank- 
ruptcy afterwards  appointed  that  the  conduct  of  the  debtor 
amounted  to  giving  a  preference.  But  the  court  held  the 
contrary. 

Lord  Justice  Cotton  said  that  the  circumstances  of  the 
case  looked  indeed  suspicious;  the  debtor  had  been  sent  to 
consult  with  the  creditor's  solicitor,  and  the  creditor,  after 
consulting  with  the  same  solicitor,  had  thereupon  brought 
the  suit.  It  was  not  however  for  the  court  to  consider  what 
the  creditor's  object  was,  but  whether  the  debtor  acted  as  he 
did  with  a  view  to  giving  a  preference;  and  it  was  not  enough 
to  show  that  the  debtor  did  not  enter  an  appearance  to  the 
suit  in  question,  and  that  he  suffered  judgment  to  go  by  de- 
fault. It  must  be  shown  that  his  conduct  was  with  a  view  to 
a  preference;  and  that  was  not  shown.3 

It  appears  to  be  a  proper  test  of  the  validity  of  a  payment 
made  by  an  insolvent  debtor  to  ask  a  jury  the  following  ques- 
tion; whether  the  debtor,  when  he  made  the  payment,  was 
unable  to  pay  his  debts  as  they  became  due,  from  his  own 
moneys,  and  made  it  with  a  view  of  giving  a  preference  to  the 
creditor.8  The  latter  clause  of  the  question  would  seem  to 
be  open  to  the  objection  in  a  jury  trial,  which  .would  not  apply 
to  a  trial  of  the  facts  by  a  judge,  that  it  does  not  call  atten- 
tion to  the  subject  of  pressure  and  its  relation  to  the  result. 

1  Ex  parte  Lancaster,  25  Ch.  D.  go  to  extremes  after  the  suit  and 
311,  C.  A.  seise  his  property;     and   this  was 

2  The  debtor  had  testified  that  he     believed  by  the  court. 

did  not  think  that  his  father  would         s  Ex  parte  Bolland,  L.  R.  7  Ch.24. 
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But  in  the  case  just  cited  the  question  stated  was  regarded 
sufficient  in  a  jury  trial;  and  a  further  question  which  had 
been  put,  whether  the  payment  was  made  voluntarily  and 
without  real  pressure,  bankruptcy  being  reasonably  imminent, 
was  held,  in  connection  with  the  answer  given  to  the  first 
question,  misleading  and  improper.  The  first  part  of  the 
first  question  had  been  answered  in  the  affirmative,  and  the 
second  part  in  the  negative.1 

It  is  not  necessary  that  the  pressure  should  be  brought  by 
an  immediate  creditor  to  whom  the  payment  or  transfer  is 
made,  or  by  his  agent.  A  request  made  by  a  surety  that  the 
money  for  the  payment  of  which  he  is  ultimately  liable  may 
be  paid  over  by  the  debtor  to  the  creditor  prevents  a  payment 
made  accordingly  from  being  a  voluntary  payment  as  much 
as  a  request  by  the  creditor  himself.3 

It  is  not  clear  that  a  payment  or  transfer  not  made  out  of 
pure  gratitude  would  necessarily  be  valid.  Suppose  that  the 
debtor's  motive  is  not  gratitude,  but  an  expectation  that  the 
act  will  turn  out  to  his  benefit,  and  that  negotiations  are  car- 
ried on  and  consummated  between  him  and  the  preferred 
creditor  upon  that  footing,  the  creditor  however  making  no 
demands  but  remaining  passive  throughout;  could  not  the 
preference  be  set  aside?  It  is  not  probable  that  such  a  case 
would  occur  very  often,  but  the  evidence  brought  forward 
may  sometimes  make  one. 

1  Mellish,  L.  J.  after  saying  that  not    what    they    considered    real 

if  there  had  been  such  a  demand  as  pressure,  although  there  was  such 

partly  influenced    the  bankrupt  in  a  degree  of  demand  as  to  prevent 

making  the  payment,  so  that  it  was  the  payment  being  made  with  a 

not  entirely  voluntary,  the  payment  view  to  give  the  creditor  preference 

was  not  a   fraudulent    preference,  over  the  other  creditors,   then  it 

said:    '  The   words    "  voluntarily "  was    a    fraudulent    preference.    I 

«and  "  without  real  pressure  "  make  think  the  finding  on  the  first  issue 

this  question  one  which  would  tend  must  be  taken  as  decisive.' 

to  mislead  the  jury  and  to  induce  a  Edwards  v.  Glyn,  2  El.  &  E.  29, 

them  to  believe  that,  if  there  was  Lord  Campbell. 
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A  case  l  in  point  arose  under  the  Bankruptcy  Act  of  1809. 
It  was  to  the  following  effect:  A  creditor  had  recovered  judg- 
ment (for  upwards  of  £50)  against  his  debtor,  and  had  levied 
upon  a  lot  of  the  debtor's  horses.  Before  sale  the  debtor, 
being  insolvent,  to  the  knowledge  of  both  parties,  agreed  with 
his  creditor  to  give  to  him  the  horses  in  satisfaction  of  the 
debt;  but  the  horses  were  left  with  the  debtor  upon  his  un- 
dertaking to  pay  for  the  use  of  them.  A  few  days  later  the 
creditor  took  them  away  and  sold  them  for  about  the  amount 
of  the  debt.  Upon  the  same  day  the  debtor  filed  a  petition 
for  liquidation  and  was  afterwards  adjudged  a  bankrupt. 
The  court  held  the  transaction  a  fraud  upon  the  bankrupt 
laws;  Lord  Justice  James  further  holding  that  there  had 
been  a  fraudulent  preference.  His  lordship  said  that  the  act 
was  no  doubt  done  by  the  debtor,  not  out  of  pure  gratitude, 
but  with  a  view  to  his  own  benefit;  not  differing  in  that 
respect  from  the  ordinary  case  of  fraudulent  preference.  But 
Lord  Justice  Mellish  doubted. 

Pressure  does  not  exist  where,  after  the  debtor's  voluntarily 
putting  his  property  into  the  hands  of  a  creditor  for  some 
special  purpose  of  custody,  the  creditor  refuses  to  keep  it 
except  on  the  terms  of  paying  himself  out  of  it.  A  debtor 
drew  his  money  out  of  bank,  and  sent  it  to  his  accountant, 
to  whom  also  he  was  a  debtor.  He  did  this  to  prevent  the 
money  from  being  taken  on  process  issued  by  another  cred- 
itor. The  accountant  took  the  money  back,  saying  that  he 
would  not  accept  it  unless  the  debtor  would  permit  him  to 
pay  himself  out  of  it.  This  was  finally  agreed  upon,  the  money 
received,  and  the  appropriation  made.  There  having  been  no 
other  inducing  pressure,  and  the  debtor  having  gone  into  bank- 
ruptcy directly,  the  court  held  that  there  was  no  pressure,  and 
that  the  money  must  be  repaid  to  the  trustee  in  bankruptcy.* 

1  Ex  parte  Pearson,  L.  R.  8  Ch.  2  Ex  parte  Halliday,  L.  R.  8  Ch. 
667.  283.    'As  a  matter  of  fact/  said 
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Again  a  threat  on  the  part  of  the  creditor  to  bring  suit  if 
the  debt  is  not  paid,  may  or  may  not  amount  to  pressure  ac- 
cording to  circumstances.  If  the  threat  is  followed  directly 
by  the  payment  or  other  act  of  the  statute,  the  inference  will 
be  strong,  and  indeed,  if  not  controlled  by  other  evidence,  irre- 
sistible that  the  act  was  done  with  a  view  to  preference.  But 
as  has  just  been  intimated,  the  inference  may  be  controlled. 
Thus,  it  is  laid  down  that  a  threat  by  the  creditor,  knowing 
the  situation  of  the  insolvent,  to  sue  if  not  paid  or  secured 
cannot  be  considered  as  having  ai\y  influence  upon  a  man  on 
the  eve  of  becoming  a  bankrupt,  and  hence  cannot  be  a  case 
of  pressure  so  as  to  make  good  security  given  thereafter.  The 
pressure  must  be  real,  and  bona  fide.1 

It  is  clear  indeed  that  actual  pressure  in  the  ordinary  sense 
will  not  necessarily  save  the  transfer  or  payment;  there  may 
have  been  fraud  (or  some  other  illegal  act)  on  the  part  of 
the  creditor.  Thus  a  creditor  suggested  to  his  debtor  to  buy 
goods  of  others  on  credit,  and  with  the  proceeds  of  sale  pay 
him;  and  this  was  done  under  pressure.  The  debtor  having 
become  bankrupt,  the  transaction  was  annulled.2  The  cred- 
itor's conduct  was  a  plain  fraud  upon  the  other  creditors. 
Again  a  particular  case  may  fall  under  some  special  relation, 
between  the  parties  to  the  transaction  in  question,  changing 
the  whole  effect  of  pressure.  Thus  an  insolvent  company, 
formed  under  the  Companies  Act  of  1862,  pressed  by  one  of 
its  directors,  gives  to  him  a  security  for  payment  of  a  debt, 

Mellish,  L.  J.  'I   should  infer  not  l Ex  parte  Hall,  19  Ch.  D.  580, 

only   that  the   payment   was  not  C.  A.  Jeeael,  M.  R.:    The  pressure 

made,  wholly  or  in  part,  in  conse-  '  was  all  a  sham.     What  pressure 

quence  of  the  pressure  of  the  former  can  be  produced  on  a  man  who  is 

demand,  but  that  the  debtor  did  going  to  become  a  bankrupt  in  a 

not  intend  to  make  any  payment  at  week,  by  your  telling  him  you  will 

all  so  long  as  they  were  able  to  go  bring  an  action   against  him?    It 

on  with  their  business,   and  that  might  be  different  if  the  creditor 

when  they  found  it  impossible  to  go  did  not  know  the  state  of  his  affairs.' 

on,  they  gave  a  preference  to  this  2  Ex  parte  Reader,  L.  R.  20  Eq. 

particular  creditor/  763. 
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the  director  being  aware  of  the  company's  insolvency.  The 
transaction  may  be  set  aside,  on  the  ground  that  a  director 
in  office  cannot  in  such  a  case  exercise  legal  pressure;  he 
only  presses  himself  to  pay  himself.  He  should  first 
resign.1 

Again  the  rule  of  the  validity  of  payments  or  transfers 
made  by  insolvent  debtors  under  pressure  of  creditors  has 
some  important  limitations.  One  of  these  is  that  where  an 
assignment  of  part  of  the  debtor's  property  is  made  to  a 
trustee  for  a  special  class  of  creditors,  no  amount  of  pressure 
can  make  the  act  valid  against  the  excluded  creditors.3  In 
the  case  cited  it  was  declared  that  while  a  creditor  might  law- 
fully and  successfully  importune  his  debtor  for  payment,  no 
creditor  or  creditors,  by  any  amount  of  importunity  or  even 
coercion  on  the  one  hand  or  largess  on  the  other  could  law- 
fully and  successfully  obtain  an  assignment  of  any  part  of  the 
debtor's  property  for  distribution  among  a  favored  class  of 
creditors,  whether  trade  creditors,  private  creditors,  domestic 
creditors,  stock  exchange  creditors,  or  others.3 

The  effect  of  pressure  is  not  avoided  by  the  fact  that  some 
formality  of  making  title,  in  a  case  of  transfer  of  property, 
was  not  gone  through  with  until  some  time  after  the  pressure. 
In  a  case  4  decided  shortly  after  the  Act  of  1869  a  creditor 
of  a  trader,  finding  that  the  trader  was  not  carrying  on  his 
business  prudently,  called  for  payment;  and  it  was  arranged 
that  a  certain  piece  of  property  of  the  debtor  should  be  taken 
as  part  satisfaction.  A  solicitor  was,  several  weeks  after- 
wards, instructed  to  draw  the  necessary  conveyance,  but  owing 

1  Gaslight   Improvement  Co.  v.  press  themselves  to  pay  themselves/ 

Tirrell,  L.  R.  10  Eq.  168.     '  Whom  Romilly,  M.  R. 
is  he  to  press?     Here  are  five  direc-  2  Ex  parte  Saffery,  4  Ch.  D.  555, 

tors,    all    of   whom   are    creditors.  C.  A. 
Against  whom  is  the  pressure   to  8  lb.  James,  L.  J. 

be  directed?    The  only  answer  is         4In  re  Tempest,  L.  R.  6  Ch. 

themselves;    that  is,   they  are  to  70. 
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to  his  illness  nearly  two  months  more  elapsed  before  this  was 
done.  In  the  following  month  the  debtor  filed  a  petition  for 
liquidation.    The  court  held  the  preference  valid.1 

The  effect  of  pressure  is  not  done  away  necessarily  by  the 
fact  that  the  assignment  or  transfer  is  made  by  an  instrument 
giving  the  creditor  a  right  to  take  after-acquired  property  on 
default  of  payment  of  an  advance.  If  the  effect  would  be  to 
prevent  the  debtor  being  a  trader  from  deriving  any  benefit 
whatever  from  the  further  advance,  then  indeed  the  act  would 
be  an  act  of  bankruptcy,  and  upon  an  adjudication  of  bank- 
ruptcy based  upon  a  petition  against  the  debtor,  the  trustee's 
title  would  relate  to  the  act  of  bankruptcy  and  defeat  the 
creditor's  claim  notwithstanding  the  pressure.3  But  the 
act  would  not  be  an  act  of  bankruptcy  where  the  trader 
derived  full  benefit  of  the  sum  advanced,  as  where  it  is  applied 
at  the  time  to  satisfy  the  demand  of  another  pressing 
creditor.8 

If  the  debtor  does  not  act  under  the  influence  of  the  pres- 
sure, the  case  clearly  stands  as  if  there  had  been  nothing  of 
the  kind.4  In  a  recent  case  *  it  appeared  that  there  had  been 
a  discussion  between  the  insolvent  and  one  of  his  creditors, 
in  which  the  creditor  said  in  effect,  '  Can't  you  give  me  a  pref- 
erence? '  and  asked  the  debtor  to  assign  certain  debts  over 
to  him  as  security.  The  debtor  refused  at  the  time  to  comply; 
but  afterwards,  just  on  the  eve  of  signing  his  petition  in  bank- 
ruptcy, he  did  assign  the  debts  referred  to  to  the  creditor. 
The  court  held  this  a  case  of  unlawful  preference;  consider- 
ing that  the  debtor's  mind  had  been  influenced,  not  by  the 
creditor's  demand,  but  by  the  debtor's  own  desire  to  give  him 
a  preference. 

1  Compare  the  like  case  of  mere  *  Hutton  v.  Cruttwell,  supra, 
preference,  ante,  pp.  690-692.  4  Cook  v.  Rogers,  7  Bing.  438; 

2  Graham  v.  Chapman,  12  C.  B.  Bills  v.  Smith,  6  Best  &  S.  314,  320; 
85,  Jervis,  C.  J.  (but  see  Lomax  v.  ante,  p.  705. 

Buxton,  L.  R.  6  C.  P.  109,  112);  •  Ex  parte  Griffith,  23  Ch.  D.  69, 

Hutton  v.  Cruttwell,  1  El.  A  B.  15.     C.  A. 
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§  7.  The  Saving:  The  American  Statutes  and  their 

Meaning. 

The  insolvency  statute  of  Massachusetts,  and  that  of  other 
states  render  alienations,  with  a  view  to  preference,  against 
persons  who  receive  the  property  '  having  reasonable  cause 
to  believe '  the  debtor  to  be  insolvent  or  to  be  in  contempla- 
tion of  insolvency,  fraudulent,  and  his  act  to  be  '  in  fraud 
of  the  laws  relating  to  insolvency; l  °  and  if  an  alienation  '  is 

1  This  is  put  somewhat  broadly  bo  as  to  cover  the  icommon  features 
of  §§  96  and  98. 

a  Section  60  b  of  the  U.  S.  Bankruptcy  Act  (cited  p.  682)  is  simi- 
lar in  its  provisions,  the  language  being  '  shall  have  had  reasonable 
cause  to  believe  that  it  was  intended  thereby  to  give  a  preference.'  Ac- 
cordingly a  transfer  may  be  an  act  of  bankruptcy  as  being  preferential, 
without  on  that  account  being  necessarily  invalid  against  the  creditor 
favored.  See  opinion  in  Hussey  v.  Richardson-Roberts  Co.,  148  Fed. 
596,  78  C.  C.  A.  370.  It  must  appear  also  that  the  creditor  or  his  agent 
had  reasonable  cause  to  believe  that  a  preference  was  intended  (sec.  60  b). 
McNair  v.  Mclntyre,  113  Fed.  113,  51  G.  G.  A.  554;  Coder  v.  Arts.,  152 
Fed.  943,  82  G.  C.  A.  91,  affirmed,  213  U.  S.  223.  Just  what  facts  are 
sufficient  to  show  that  the  creditor  had  reasonable  cause  to  believe  a 
preference  was  intended  may  be  determined  on  the  same  principles  as 
those  governing  good  faith  in  general  as  discussed  in  chapter  XIX.  A 
mere  suspicion  of  insolvency  is  not  reasonable  cause.  Tumlin  v.  Ryan, 
165  Fed.  166;  Pounds  v.  same,  ib.  169.  Knowledge  of  insolvency  has  been 
held  sufficient.  Parker  v.  Black,  143  Fed.  560,  aff.  151  Fed.  18,  80  C.  C.  A. 
484.  But  this  is  doubtful.  In  re  First  Nat.  Bank,  155  Fed.  100,  84  C.  C.  A. 
16.  Under  sec.  57  g  of  the  act  of  1898,  creditors  might  be  able  to  hold 
in  an  action  by  the  trustee,  preferences  innocently  taken,  which,  however, 
they  would  be  obliged  to  surrender  before  they  could  prove  the  balance 
of  their  claim  against  the  estate  of  the  bankrupt.  But  such  is  not  the  case 
under  the  amended  law  (1903,  sec.  12),  and  the  case  of  Pine  v.  Chicago 
Title  and  Trust  Co.,  182  U.  S.  438,  is  not  considered  authority  on  the 
amended  act.  In  re  First  National  Bank,  supra.  See  also  In  re  Bloch, 
142  Fed.  674,  74  C.  C.  A.  250.  For  further  cases  on  reasonable  cause 
and  generally  on  the  state  of  facts  necessary  to  establish  a  preference, 
see  In  re  Eggert,  102  Fed.  735,  43  C.  C.  A.  1;  Off  t>.  Hakes,  142  Fed.  364, 
73  C.  C.  A.  464;  J.  W.  Butler  Paper  Co.  v.  Goembel,  143  Fed.  295,  74 
C.  C.  A.  433;  Hardy  v.  Gray,  144  Fed.  592,  76  C.  C.  A.  562;  Morgan  v. 
First  Nat.  Bank,  145  Fed.  466,  76  C.  C.  A.  236;  In  re  Gesas,  146  Fed. 
734,  77  C.  C.  A.  291;  Pittsburgh  Plate  Glass  Co.  v.  Edwards,  148  Fed. 
377,  78  C.  C.  A.  191;  Hussey  v.  Richardson-Roberts  Co.,  148  Fed.  598, 
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not  made  in  the  usual  and  ordinary  course  of  business  of  the 
debtor,  that  fact  shall  be  prima  facie  evidence '  that  the  cred- 
itor had  such  cause  of  belief.1  This  by  plain  inference  saves 
creditors  and  claimants  (1)  who  receive  property  from  their 
debtors  (though  turned  over  with  a  view  to  preference)  without 
reasonable  ground  to  believe  the  debtor  insolvent  or  in  con- 
templation of  insolvency  and  that  his  act  was  in  fraud  of  the 
law,2  (2)  who  have  taken  in  the  usual  course  of  the  debtor's 
business.8 

Some  of  the  statutes,  as  e.  g.  the  statute  of  Kentucky,4  make 
a  partial  or  particular  saving;  others  omit  all  saving.  It  is 
apprehended  however  that  the  saving  of  the  Massachusetts 
Act  would  be  treated  everywhere  as  belonging  to  the  con- 
struction of  the  statutes,  in  the  absence  of  language  incon- 
sistent with  it. 


The  provision  in  the  American  statutes  making  it  necessary 
to  a  fraudulent  preference  that  the  debtor  should  be  insolvent 
or  in  contemplation  of  insolvency  has  often  come  before  the 
courts  for  construction.5    In  the  case  first  cited  a  debtor's 


1  This  applies  as  well  to  transfers 
to  pre-existing  debtors  as  to  other 
cases.  Metcalf  v.  Munson,  10  Allen, 
491. 

3  Intent  to  prefer  is  not  enough 
under  this  act,  though  the  debtor 
may  have  been  known  to  be  insol- 
vent. Kingman  v.  Tirrell,  11  Allen, 
97,  100.  See  Lothrop  v.  Highland 
Foundry  Co.,  128  Mass.  120,  124. 


8  The  saving  of  payments  or 
transfers  not  exceeding  $25  may  also 
be  noticed.     §  97. 

What  transactions  are  in  the  due 
course  of  business  Bee  Nary  v. 
Merrill,  8  Allen,  451,  mortgage  of 
homestead  by  a  millwright  not  in 
due  course. 

4  Ante,  p.  679. 

5  Gorham  v.  Stearns,  1  Met.  366; 


78  C.  C.  A.  370;  Roberts  t>.  Johnson,  151  Fed.  567,  81  C.  C.  A.  47;  Coder 
v.  McPherson,  152  Fed.  951,  82  C.  C.  A.  99;  Curtis  v.  Kingman,  159  Fed. 
880;  Huttig  Co.  v.  Edwards,  160  Fed.  619;  Wright  v.  Wm.  Skinner  Mfg. 
Co.,  162  Fed.  315;  First  Nat.  Bank  t>.  Abbott,  165  Fed.  852.  When  a 
creditor  has  been  compelled  in  a  suit  by  the  trustee  to  surrender  a  prefer- 
ence, he  may  prove  his  claim  for  the  debt  and  receive  his  dividend,  and  if 
the  suit  is  in  the  bankruptcy  court,  he  may  have  the  dividend  deducted 
from  the  amount  of  the  judgment  against  him.  Keppel  v.  Tiffin  Sav.  Bank, 
197  U.  S.  536;  Page  t>.  Rogers,  211  U.  S.  575. 
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stock  in  trade  had  been  attached  by  several  of  his  creditors, 
the  debtor  being  in  fact  insolvent  at  the  time.  On  the  same 
day  he  assigned  to  another  creditor  choses  in  action  as  secu- 
rity for  debts  actually  due  and  for  liabilities  incurred;  this 
the  debtor  did  without  intending  to  take  the  benefit  of  an  in- 
solvency Act  which  had  just  been  passed,  and  in  point  of 
fact  not  even  knowing  of  the  existence  of  the  statute.  On 
the  following  day  however  the  debtor  applied  for  the  benefit 
of  the  statute;  and  assignees  were  appointed  who  now  sued 
to  recover  the  choses  in  action  thus  assigned.  It  was  held 
under  a  statute  making  it  necessary  that  the  preference  should 
be  made  in  contemplation  of  insolvency,  that  there  had  been 
no  fraudulent  preference. 

In  another  case  l  S  mortgaged  household  furniture  to  the 
defendant  to  secure  payment,  six  months  later,  of  a  debt  which 
S  owed  to  P,  the  mortgage  being  fraudulent  against  other 
creditors  of  S.  Of  this  mortgage  P  had  no  knowledge;  but 
within  the  six  months  the  defendant  sold  the  property  and 
applied  the  money  on  the  debt  due  to  P.  Afterwards  S  ap- 
plied for  the  benefit  of  the  insolvent  law,  an  assignee  was  ap- 
pointed, and  the  assignee  brought  suit  to  recover  the  proceeds 
of  the  sale  of  the  mortgaged  goods.  It  was  held  that  P  was 
entitled  to  receive  the  money,  and  therefore  that  the  defend- 
ant was  not  liable.2 

That  the  preferred  creditor  had  reasonable  ground  to  be- 
lieve that  his  debtor  was  insolvent  may  be  shown  by  any  facts 
which  would  put  a  prudent  man  upon  inquiry.8    It  may  also 

Crowninshield  v.  Kittridge,  7  Met.  U.  S.  553;   Buchanan  v.  Smith,  16 

520;  Tapley  v.  Forbes,  2  Allen,  20;  Wall.  308;  Toof  v.  Martin,  13  Wall. 

Kingman  v.  Tirrell,  11  Allen,  97.  40;  Wilson  t>.  Bank,  17  Wall.  487 

1  Crowninshield  v.  Kittridge,   7  Scammon  v.  Cole,  5  N.  B.  R.  263 

Met.  520.  Ecker  v.  McAllister,  54  Md.  362 

3  See   Thomas   v.    Goodwin,    12  Parson  v.  Topliff,  119  Mass.  245 

Mass.   140;    Hutchins  v.  Sprague,  Beals   v.    Quinn,    101    Mass.    262. 

4  N.  H.  469.  [See  p.  716,  n.  a  for  cases  under 

3  Merchants1  Bank  v.  Cook,  95  the  U.  S.  Bankruptcy  Act.] 
U.  S.  342;   Dutcher  t>.  Wright,  94 
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be  shown  by  notorious  facts  of  the  neighborhood.1  Thus  in  a 
Massachusetts  case  a  it  was  held  proper  to  show  that  the  debtor 
was  engaged  in  a  business  known  in  the  neighborhood  to  be 
ruinous.  Whether  the  creditor  had  such  cause  or  not  de- 
pended, it  was  said,  upon  the  credit  of  the  debtor  at  the  place 
of  his  business;  if  the  debtor  was  generally  known  to  be  en- 
gaged in  a  losing  business,  that  might  have  some  tendency  to 
prove  that  he  was  insolvent  and  that  the  creditor  had  the 
means  of  knowing  the  fact.  That  the  conveyance  by  the 
debtor  was  out  of  the  course  of  the  debtor's  business,  if  unex- 
plained, also  shows  in  Massachusetts  and  elsewhere  that  the 
creditor  had  reasonable  ground  to  believe  the  debtor  to  be  in- 
solvent; 8  this  by  the  very  terms  of  the  statute.4 

It  has  been  declared  to  be  extremely  difficult  to  give  a 
general  definition  of  the  word  '  insolvent/  or  '  insolvency/  for 
what,  it  is  said,  would  amount  to  insolvency  in  one  class  of 
cases  might  fall  short  of  it  in  another;  what  would  be  requi- 
site to  constitute  '  insolvency  would  be  very  different  in  the 
case  of  a  banker  or  merchant  from  that  requisite  in  the  case 

1  Denny  v.  Dana,  2  Cush.  160;  Bank,  97  U.  S.  80;  Stucky  v.  Ma- 
Lee  v.  Kilburn,  3  Gray,  594;  Bart-  sonic  Sav.  Bank,  108  U.  S.  74; 
lett  w.  Decreet,  4  Gray,  111;  Simp-  Buffum  v.  Jones,  144  Mass.  29; 
son  v.  Carleton,  1  Allen,  109;  Met-  Abbott  v.  Shepard,  142  Mass.  17; 
calf  v.  Munson,  10  Allen,  491;  Cozzens  v.  Holt,  136  Mass.  237; 
Larkin  v.  Hapgood,  56  Yt.  597;  Holbrook  v.  Johnson,  7  Gush.  136; 
Wager  v.  Hall,  16  Wall.  594.  The  Otis  v.  Hadley,  112  Mass.  100; 
preferred  creditor  need  not  have  King  v.  Storer,  75  Maine,  62;  Mer- 
been  guilty  of  fraud.  Grafts  v.  rill  v.  McLaughlin,  ib.  64;  ante, 
Belden,  99  Mass.  535.  p.  5,  note.    The  test  is  not  belief  or 

3  Denny  v.  Dana,  supra.  knowledge,  but  ground  for  belief. 

8  Perry  v.  Hadley,  148  Mass.  48,  Larkin  v.  Batchelder,  56  Vt.  416; 

50;    Stevens  v.  Pierce,   147  Mass.  Purinton  t>.  Chamberlain,  131  Mass. 

510;   Bernheim  v.  Ghristel,  76  Gal.  589,  590;  Merchants'  Bank  v.  Cook, 

567;    Godfrey    v.   Miller,    80    Cal.  95  U.  S.  342;  Rogers  v.  Palmer,  102 

420;    Washburn  v.  Huntington,  78  U.  S.  263;    Dutcher  v.  Wright,  94 

Gal.    573;     Goldsworthy   v.   Roger  U.  S.  553;   Buchanan  v.  Smith,  16 

Williams  Bank,  15  R.  I.  586;  Math-  Wall.  308. 

ews  v.  Riggs,  5  New  Eng.  R.  (Maine)  4  Ante,  p.  681 ;  Meserve  v.  Weld, 

863.    Further    as    to    reasonable  75  Maine,  483. 
ground,    Grant   v.    First   National 
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of  a  farmer  or  one  not  engaged  in  active  pursuits/  l  In  the 
case  cited  the  following  instruction  in  effect  had  been  given 
in  regard  to  certain  debtors  who  were  manufacturers  and 
traders:  If  when  the  debt  was  paid  to  the  defendant  the  debts 
of  the  (now)  insolvents  were  so  large  and  numerous  that  they 
could  not  pay  the  same  as  the  debts  became  due,  in  the  ordi- 
nary course  of  business,  as  men  in  similar  business  usually 
do,  and  their  inability  was  so  great  as  to  compel  the  debtors 
to  stop  business,  they  were  insolvent  within  the  meaning  of 
the  statute. 

This,  in  the  last  particular,  was  held  inaccurate;  a  trader 
might  be  insolvent  though  he  was  not  compelled  to  stop  busi- 
ness. What  was  meant  by  insolvency  in  the  case  of  a  trader, 
as  an  abstract  proposition,  could  be  stated  only  in  general 
terms;  a  trader  might  be  said  to  be  insolvent  when  he  was 
not  in  a  condition  to  pay  his  debts  in  the  ordinary  course,  as 
persons  carrying  on  trade  usually  do.3  The  English  statute, 
it  may  be  observed,  appears  to  be  intended  to  define  the  term 
generally;  an  insolvent  person  is  in  the  provision  relating  to 
preference  spoken  of,  in  general,  as  '  any  person  unable  to  pay 
his  debts  as  they  become  due,  from  his  own  money.8  And 
that  was  in  substance  the  definition  given  to  the  term  under 
the  late  national  Bankruptcy  Act.4    A  man  may  however  be 

1  Thomas,  J.  in  Lee  v.  Kilbum,  3  are  in    question  is  unable   to  pay 

Gray,  594,  599.     See  also  Toof  v.  his  debts  as  they  become  due,  in 

Martin,  33  Wall.  40,  Field,  J.  the   ordinary  course   of  his  daily 

3  Bayly  v.  Schofield,  1  Maule  &  S.  transactions.1    See   also  Wager  v. 

338;  Shone  v.  Lucas,  3  Dowl.  &  R.  Hall,  16  Wall.  584;  Toof  v.  Martin, 

218;  2  Bell's  Com.  167;   Herrick  v.  13  Wall.  40;  Vennard  v.  McConnell, 

Borst,  4  Hill,   650;    Thompson  v.  11  Allen,  562;    Barnard  v.  Crosby, 

Thompson,  4  Cush.  134.  6  Allen,  331.     [Under  Sec.  1,  (15), 

3  Ante,  p.  677.  Further  see  of  the  Act  of  1898,  '  a  person  shall 
Munson  v.  Ellis,  58  Mich.  331 ;  Otis  be  deemed  insolvent  within  the 
v.  Hadley,  112  Mass.  100.  provisions    of    this    act    whenever 

4  Dutcher  v.  Wright,  94  U.  S.  553.  the  aggregate  of  his  property,  ex- 
Clifford,  J. :  '  Insolvency  in  the  elusive  of  any  property  which  he 
sense  of  the  Bankrupt  Act  means  may  have  conveyed,  transferred, 
that  a  party  whose  business  affairs  concealed  or  removed,  or  permitted 


§  8.]  CONSTRUCTION   OF  THE  STATUTES.  721 

treated  as  insolvent  though  he  has  ample  to  pay  all  his  debts 
if  still  it  is  all  in  his  pocket  or  on  his  person.1  It  is  not 
desirable  however  to  pursue  this  question  as  the  subject  has 
been  disposed  of  by  national  legislation. 

§  8.  Consequences  op  fraudulent  Preference. 

Under  the  English  bankruptcy  law  the  primary  civil  effect 
of  declaring  a  particular  preference  fraudulent  is  obvious 
enough;  the  transaction  in  which  the  preference  was  made 
is  overturned,  and  the  property  goes  to  the  trustee  for  dis- 
tribution as  if  he  had  received  it  in  the  first* place.  There 
is,  it  should  seem,  no  forfeiture  of  the  creditor's  rights; 
though  the  debtor  may  thereby  lose  his  discharge.  The 
American  statutes  of  insolvency  are  of  the  same  effect.  The 
statutes  relating  to  preferences  in  assignments  for  creditors 
however  vary  considerably,  as  we  have  seen;  some  of  them 
declaring  the  assignment  itself  void  by  reason  of  the  prefer- 
ence,2 others  going  no  further  than  to  make  the  preference 

to  be  concealed  or  removed,  with  if  the  creditor  had  reason  to  believe 

intent  to  defraud,  hinder,  or  delay  that  the  attachment  would  stop  the 

his  creditors,  shall  not,  at  a  fair  business  and  cause  insolvency.    Chi- 

valuation,  be  sufficient  in  amount  to  cago  Title  &  Trust  Co.  v.  John  A. 

pay  his   debts.'    It  has  been  held  Roebling's  Sons  Co.,  107  Fed.  71. 

that  liability  as  a  guarantor  is  a  See  also  J.  W.  Butler  Paper  Co.  v. 

debt,  although  unenforceable  under  Goembel,  143  Fed.  295,  74  C.  C.  A. 

the  Statute  of  Frauds  because  not  433. 

in    writing.    Huttig    Mfg.    Co.    v.         A  payment  on  firm  account  from 

Edwards,   160  Fed.  619.    In  esti-  the  individual  property  of  a  partner 

mating   the   value   of   the   assets,  cannot  be  defended  on  the  ground 

it  is  proper  to  consider  them  in  that    he    is    individually    solvent, 

connection  with  the  debtor's  busi-  when  it  appears  that  the  firm  is 

ness,  while  it  is  a  going  concern,  insolvent  and  that  he  is  practically 

and  if,  while  the  debtor  continues  the   sole    proprietor,    his  associate 

to  do  business,  his  assets  are  fairly  being  virtually  a  mere  clerk.    Page 

in  excess  of  his  liabilities,  the  fact  v.  Rogers,  211  U.  S.  575.] 
that  an  attachment  and  levy  put  the         1  Bartholomew  v.  McKinstry,  6 

concern  out  of  business  and  thereby  Allen,    567;     s.    c.    2   Allen,    448; 

rendered  the  assets  much  inferior  ante,  p.  225. 

to  the  liabilities,  does  not  render         3  Ante,    p.    672;     Landeman   v. 

such  attachment  a  preference,  even  Wilson,  29  W.  Va:  702. 
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invalid,  without  disturbing  the  assignment.1  In  any  case  the 
assignee  in  insolvency  can  treat  the  unlawful  preference  as 
void  at  law;  he  need  not  first  have  the  debtor's  conveyance 
set  aside  by  legal  proceedings.2 

And  not  only  must  the  creditor  who  has  received  the  im- 
proper preference  make  return,  an  agent  of  the  debtor,  hold- 
ing the  debtor's  funds  and  paying  them  over  to  a  particular 
creditor  by  direction  of  the  debtor,  with  knowledge  that  the 
debtor  was  thereby  making  a  fraudulent  preference,  is,  it 
seems,  also  liable.8  This  appears  to  be  on  the  ground  of 
participation  in  the  fraud.  The  agent  ought  rather,  when  in 
such  a  predicament,  to  pay  the  fund  over  to  his  principal  and 
leave  him  to  act  alone  in  the  matter. 

Next  in  regard  to  the  title  of  a  trustee  in  bankruptcy  in 
respect  of  property  which  has  been  the  subject  of  a  fraudulent 
preference.  It  must  be  observed  that  the  effect  of  the  bank- 
ruptcy is  not  per  se  to  confer  ownership  upon  the  trustee,  nor 
has  acceptance  of  office  by  the  trustee  any  such  effect.  The 
title  to  the  property  made  by  the  debtor's  transfer  is  good 
until  it  is  properly  divested  by  the  trustee;  and  the  trustee's 
election  must  be  manifested  by  some  clear  and  significant 
act.     It  is  not  enough  to  bring  an  action  for  the  conversion 

1Ib.;    Grubbs  v.  King,  117  Ind.  Morgan  v.  Abbott,  148  Mass.  507; 

243;  Meinhard  v.  Strickland,  7  S.  E.  Freeland  v.  Freeland,  supra;  Tuite 

R.  (S.  Car.)  838.  v.  Stevens,  98  Mass.  305. 

A  previous  judgment  is  not  For  many  purposes  the  fraudu- 
necessary  to  enable  the  assignee  to  lent  preference  makes  the  trans- 
recover  the  property.'  Cerf  v.  Phil-  action  voidable  only.  See  Smith 
lips,  75  Cal.  185.  v.  Brainerd,  37  Minn.  479. 

2  Freeland  v.  Freeland,  102  Mass.         8  Ex  parte  Helder,  24  Ch.  D.  339, 

475;     Thomson    v.    O'Sullivan,    6  C.    A.    The   fact   that   the   agent 

Allen,  303,  304;    Gibbs  v.  Thayer,  6  himself  receives  funds  from  another 

Cuah.    30;     Dwinel    v.    Perley,    32  for  his  insolvent  principal  does  not 

Maine,  197.     See  Milliken  v.  Hath-  amount  to  a  preference  by  the  latter; 

away,  148  Mass.  69.  the  agent's  holding  is  the  principal's 

But  the  assignee  cannot  transfer  and  not  his  own.    That  is,  there  has 

his  right  of  electing  to  avoid  the  been  no  payment  or  transfer  by  the 

transaction    before  he  has  himself  insolvent.    lb. 
distinctly    manifested    such    right. 
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of  the  goods;  for  the  action  may  be  abandoned  at  any  time.1 
There  may  however  be  recitals  upon  the  record  of  the  suit 
such  as  to  make  an  election.3 

It  has  been  seen  that  the  title  of  a  transferee  from  a  debtor 
who  afterwards,  within  the  time  named  in  the  statute,  be- 
comes bankrupt  may  be  rendered  invalid  by  the  doctrine  of 
relation,  if  the  bankruptcy  was  not  adjudicated  on  petition  of 
the  debtor.8  This  doctrine  of  relation  has  no  application  to 
the  law  of  preference,  and  the  title  or  claim  of  the  trustee 
does  not  turn  upon  it.  4 

The  case  just  referred  to  was  an  action  by  an  assignee  in 
bankruptcy  against  one  who  had  taken  possession  of  certain 
goods  of  the  bankrupt  under  a  bill  of  sale.  At  the  time  of 
the  sale  the  goods  were  property  of  the  bankrupt;  but  the 
bill  of  sale  was  given  under  circumstances,  it  was  urged,  con- 
stituting a  fraudulent  preference.  The  jury  had  found  that 
there  was  such  a  preference,  and  a  verdict  was  entered  for 
the  plaintiff,  but  with  leave  to  move  to  enter  a  verdict  for  the 
defendant;  and  the  judgment  of  the  Exchequer  Chamber, 
reversing  that  of  the  Exchequer,6  was  that  the  verdict  should 
stand  as  entered.  The  decision  in  the  lower  court  had  been 
based  upon  the  ground  that  the  plaintiff's  title  depended  upon 
its  relation  back  to  the  sale  made  to  the  defendant,  and  that 
there  was  no  such  relation,  the  bankruptcy  having  been  adju- 
dicated upon  the  debtor's  own  petition.  This  was  now  held 
to  be  an  erroneous  view.  Relation  had  nothing  to  do  with 
the  plaintiff's  right  of  action.  There  had  been  a  preference, 
and  afterwards,  within  the  period  of  the  statute,  the  debtor 
had  become  bankrupt;    that  was  enough.6    And  it  made  no 

1  Newnham  v.  Stevenson,  10  C.  4  Marks  v.  Feldman,  L.  R.  5  Q.  B. 
B.  713.                                                  275  Ex  Ch. 

2  Clough  v.  London  Ry.  Co.  L.  R.         B  L.  R.  4  Q.  B.  481. 

7  Ex.  26,  Ex.  Ch.  6  Kelly,  C.  J.:    '  Except  so  far 

8  Jones  v.  Harber,  L.  R.  6  Q.  B.     as  it  may  or  may  not  be  an  act  of 

77.  bankruptcy  under  the  provisions  of 
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difference  that  the  goods  had  been  converted  into  money  by 
the  defendant.1 

§  9.  Acts  of  Bankruptcy 

To  the  foregoing  it  is  proper  to  add.  — 

By  the  English  Bankruptcy  Act,  1883,  section  4/  a  debtor  * 
commits  an  act  of  bankruptcy  in  each  of  the  following 
cases: — 

(a)  If  in  England  or  elsewhere  he  makes  a  conveyance  or 
assignment  of  his  property  to  a  trustee  or  trustees  for  the 
benefit  of  his  creditors  generally: 

(b)  If  in  England  or  elsewhere  he  makes  a  fraudulent  con- 
veyance, gift,  delivery,  or  transfer  of  his  property,  or  any 
part  thereof: 

(c)  If  in  England  or  elsewhere  he  makes  any  conveyance 
or  transfer  of  his  property,  or  any  part  thereof,  or  creates 
any  charge  thereon  which  would  under  this  or  any  other 
act  be  void  as  a  fraudulent  preference  if  he  were  adjudged 
bankrupt: 

(d)  If  with  intent  to  defeat  or  delay  his  creditors  he  does 

any  of  the  following  things,  namely,  departs  out  of  England, 

or  being  out  of  England  remains  out  of  England,  or  departs 

from  his  dwelling  place,  or  otherwise  absents  himself,  or  be* 

gins  to  keep  house: 

the  bankruptcy  statutes,  the  doc-  trary  to  the  spirit  and  principle  of 
trine  of  relation  has  no  application  those  laws.  Section  67  of  the  Bank- 
to  a  fraudulent  preference.  If  a  ruptcy  Act,  1849,  may  therefore  be 
man  at  a  time  when  he  contemplates  dismissed  from  consideration  .  .  .; 
bankruptcy  delivers  goods  or  money  for  it  is  not  an  act  of  bankruptcy 
into  the  hands  of  a  creditor  whom  that  this  transaction  was  invalid, 
he  intends  to  benefit,  that  trans-  but  simply  as  a  fraudulent  prefer- 
action  is  perfectly  valid  between  ence;  as  to  which  the  doctrine  of 
the  parties;  but  if  bankruptcy  relation  has  no  application.* 
supervenes,  and  there  is  an  adjudi-  1  lb. 

cation   against   the    transferrer   or  a46  &  47  Vict.  c.  52.    Comp. 

donor,  it  is  a  fraudulent  preference  Bankruptcy  Act,  1869,  §  6. 
and  invalid  as  against  the  assignee,  3  The  older  acts  related  to  traders, 

not   under   any   express  provision  12  &  13  Vict.  c.  106,  §67;    In  re 

of  the  bankruptcy  laws  but  as  con-  Colemere,  L.  R.  1  Ch.  128. 
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(e)  If  execution  issued  against  him  has  been  levied  by 
seizure  and  sale  of  his  goods  under  process  in  an  action  in 
any  court,  or  in  a  civil  proceeding  in  the  High  Court: 

(f)  If  he  files  in  the  court  a  declaration  of  his  inability 
to  pay  his  debts  or  presents  a  bankruptcy  petition  against 
himself: 

(g)  If  a  creditor  has  obtained  a  final  judgment  against  him 
for  any  amount,  and  execution  thereon  not  having  been 
stayed,  has  served  on  him  in  England,  or,  by  leave  of  the 
court,  elsewhere,  a  bankruptcy  notice  under  this  Act,  requir- 
ing him  to  pay  the  judgment  debt  in  accordance  with  the 
terms  of  the  judgment,  or  to  secure  or  compound  for  it  to  the 
satisfaction  of  the  creditor  or  the  court,  and  he  does  not, 
within  seven  days  after  service  of  the  notice,  in  case  the 
service  is  effected  in  England,  and  in  case  the  service  is 
effected  elsewhere,  then  within  the  time  limited  in  that  be- 
half by  the  order  giving  leave  to  effect  the  service,  either 
comply  with  the  requirements  of  the  notice,  or  satisfy  the 
court  that  he  has  a  counter-claim,  set-off,  or  cross  demand 
which  equals  or  exceeds  the  amount  of  the  judgment  debt, 
and  which  he  could  not  set  up  in  the  action  in  which  the 
judgment  was  obtained: 

(h)  If  the  debtor  gives  notice  to  any  of  his  creditors  that 
he  has  suspended,  or  that  he  is  about  to  suspend,  payment  of 
his  debts.0 

a  The  U.  S.  Bankruptcy  Act  of  1898,  sec.  3  a,  designates  five  acts  of 
bankruptcy.  They  consist  of  '  his  having  (1)  conveyed,  transferred,  con- 
cealed, or  removed,  or  permitted  to  be  concealed  or  removed,  any  part 
of  his  property  with  intent  to  hinder,  delay,  or  defraud  his  creditors,  or 
any  of  them;  or  (2)  transferred,  while  insolvent,  any  portion  of  his  prop- 
erty to  one  or  more  of  his  creditors  with  intent  to  prefer  such  creditors 
over  his  other  creditors;  or  (3)  suffered  or  permitted,  while  insolvent,  any 
creditor  to  obtain  a  preference  through  legal  proceedings,  and  not  having 
at  least  five  days  before  a  sale  or  final  disposition  of  any  property  affected 
by  such  preference  vacated  or  discharged  such  preference  (as  to  the 
method  of  computing  the  five  days,  see  Pittsburgh  Co.  v.  Imperial  Co., 
164  Fed.  66,  83  C.  C.  A.  486);  or  (4)  (as  amended,  1903)  made  a 
general  assignment  for  the  benefit  of  his  creditors,  or,  being  insolvent, 
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Excluding  clause  (d),1  personally  intended  fraud  is  not 
necessary  to  an  act  of  bankruptcy.  When  the  necessary  facts 
appear,  there  is  fraud,  whatever  the  motive  of  the  debtor.1 
This  has  been  very  distinctly  laid  down.  It  is  declared  in 
substance,  that  the  effect  of  the  transaction  is  ordinarily 
the  thing  to  be  considered;  if  a  man  take  from  an  embar- 
rassed debtor  a  conveyance  intended  to  withdraw  and  with- 
drawing the  debtor's  property  from  the  reach  of  creditors, 
and  bankruptcy  follow,  the  transaction  is  not  only  void  under 
the  bankruptcy  law,  it  is  fraudulent  also,  '  whatever  may  have 
been  the  view  of  those  who  were  engaged  in  the  transaction 
that  it  might  be  the  best  thing  for  the  debtor,  or  that  it  might 
afford  an  effectual  way  of  paying  the  creditors.1 8    One  or  two 

1  See  ante,  446,  acts  '  naturally      pressly  pointed  out  by  the  court 

in  Wolf  v.  Stix,  supra.  Waite,  C. 
J.  (after  saying  that  personal  fraud 
is  necessary  to  prevent  a  debtor  from 
having  his  discharge  in  bankruptcy) : 
'Clearly  it  [the  definition  of  the 
kind  of  fraud  here  meant  by  the 
statute]  does  not  include  such  fraud 
as  the  law  implies  from  the  purchase 
of  property  from  a  debtor  with  the 
intent  thereby  to  hinder  and  delay 
his  creditors  in  the  collection  of  their 
debts/  It  is  to  be  remembered  that 
this  work  treats  only  of  the  civil 
administration  of  the  law  of  fraud. 

8  Cotten,  L.  J.,  in  Ex  parte  Chap- 
lin, 26  Ch.  D.  319,  331,  C.  A.,  ante, 
p.  5,  note. 

It  may  also  be  observed  that  this 
part  of  the  bankruptcy  statutes 
relating  to  fraudulent  conveyances, 
etc.,  which  immediately  answers  to 
the  statute  of  13th  Elisabeth  (for 
which  reason  it  has  been  considered 


innocent.7 

2  See  Castleberg  v.  Wheeler,  10 
Cent.  R.  (Md.)  566;  Ex  parte  Chap- 
lin, 26  Ch.  D.  319,  C.  A.,  infra.  Pref- 
erence, as  we  have  seen,  must  be 
actually  intended.  Ante,  pp.  686, 
687.  Secus  of  fraud  here  as  well  as 
elsewhere. 

See  ante,  p.  3;  infra.  It  may 
very  well  be  that  for  the  purpose 
of  refusing  the  debtor  a  discharge, 
or  afterwards  to  plead  discharge,  as 
also  for  purposes  generally  of  a 
criminal  nature,  personal  intent  may 
be  necessary.  Wolf  v.  Stix,  99  U.  S. 
1;  s.  c.  96  U.  S.  541',  Hennequin 
v.  Clews,  111  U.  S.  676;  Strang  v. 
Bradner,  114  U.  S.  555;  ante,  p.  6, 
note,  p.  442,  note.  But  that  is  a 
different  thing  from  the  question 
whether  the  transaction  was  fraudu- 
lent for  the  purposes  of  adminis- 
tering  the   property,   as   was  ex- 


applied  for  a  receiver  or  trustee  for  his  property,  or  because  of  in- 
solvency a  receiver  or  trustee  has  been  put  in  charge  of  his  property 
under  the  laws  of  a  State,  of  a  Territory,  or  of  the  United  States; 
or  (5)  admitted  in  writing  his  inability  to  pay  his  debts  and  his  willing- 
ness to  be  adjudged  a  bankrupt  on  that  ground.' 
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illustrations,  relating  to  the  subject  of  clause  (b),  will 
serve  to  show  the  substantial  identity  of  the  legal  conception 
of  fraud  under  that  clause  with  that  under  the  statute  of 
13th  Elizabeth:  — 

Under  a  very  old  provision  of  the  bankruptcy  laws  of  Eng- 
land an  alienation,  for  full  value  even,  by  a  debtor  in  con- 
templation of  bankruptcy  may  be  impeached  by  evidence 
showing  that  the  property  has  remained  in  the  '  reputed  owner- 
ship '  of  the  debtor,  with  the  consent  of  the  creditor,  down 
to  the  bankruptcy.1  The  analogy  to  the  law  of  fraudulent 
conveyances  under  the  statute  of  13th  Elizabeth  is  obvious 
enough;  and  indeed,  as  might  be  expected,  the  same  kind  of 
difficulties  beset  the  cases  under  the  bankruptcy  law  as  beset 
those  under  the  statute  of  Elizabeth,  such  as  the  difficulty 

la  connection  with  that  statute, 
ante,  pp.  444,  445)  has  always  re- 
ceived  the  same  construction   as 


that  stated  in  the  text.  Before  the 
statute  of  1869  the  bankruptcy  law 
had  declared  to  be  acts  of  bank- 
ruptcy conveyances  made  'with 
intent  to  defeat  or  delay  creditors,1 
which  expression  the  courts  always 
treated  as  used  in  a  technical  sense, 
and  not  as  meaning  personal  in- 
tention. In  re  Wood,  L.  R.  7  Ch. 
302, 307,  Mellish,  L.  J. ;  In  re  Maro- 
ney,  21  L.  R.  Ir.  27,  46,  Lord  Ash- 
bourne, C.  See  also  Wolf  v.  Stix, 
99  U.  S.  1,  Waite,  C.  J.,  for  the  court, 
distinguishing  the  matter  of  fraudu- 
lent conveyances.  The  (English) 
statute  of  1869  left  out  the  words 
'with  intent'  and  spoke  of  'con- 
veyances fraudulent  against  cred- 
itors,'  the  words '  with  intent '  being 
considered  misleading.  '  These  first 
words/  said  Mellish,  L.  J.,  ut  supra, 
4  have  been  left  out  because  there 
is  often,  in  fact,  no  such  intent. 
.  .  .  The  words  "  with  intent  to 
defeat  or  delay "   have   been  left 


out  as  superfluous  and  misleading.' 
And  to  this  Lord  Ashbourne  adds: 
That  language  'means  that,  ac- 
cording to  bankruptcy  law,  you 
should  consider  the  effect  and  spirit 
of  what  is  done,  and  that  the  court 
is  not  to  be  fettered  by  having  to 
find  a  state  of  facts  which  may  not 
exist  at  all/  In  re  Moroney,  ut  su- 
pra. See  also  the  same  case  at  p. 
59,  Palles,  C.  B.,  to  the  same  effect, 
distinguishing  cases  under  clause 
(d)  as  of  acts  '  naturally  innocent.' 

1  Shrubsole  v.  Sussams,  16  C.  B. 
n.  s.  452;  Ex  parte  Chaplin,  26 
Ch.  D.  319,  C.  A.;  Corliss  v.  Jewett, 
36  Minn.  364.  Comp.  however 
Sawyer  ».  Turpin,  91  U.  S.  114. 
See  Blacklock  v.  Dobie,  1  C.  P.  D. 
265,  that  contracts  for  reservation 
of  rights  in  favour  of  the  debtor  in 
such  cases  fall  under  the  same  ob- 
jection. 

The  subject  of  '  reputed  owner- 
ship '  runs  back  to  the  statute  of 
21  Jac.  1,  c.  19.  See  Ryall  v.  Rolle, 
1  Atk.  165,  Lee,  C.  J.  referring  to 
the  preamble,  s.  c.  1  Ves.  348. 
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of    determining    whether    the   possession    has    really    been 
retained. 

In  the  case 1  just  referred  to,  the  bankrupt  had  given  a  bill 
of  sale,  for  value  .but  not  full  value,  to  one  ot  his  creditors, 
of  the  effects  in  a  certain  inn  which  had  been  kept  by  the 
bankrupt.  The  property  remained  indeed,  in  the  bankrupt's 
possession;  but  the  Bills  of  Sale  Act,  under  which  the  ques- 
tion ano'se,  avoided  sales  where  the  property  remained  in  the 
reputed  ownership  of  the  vendor  at  the  time  of  the  bankruptcy, 
with  the  consent  of  the  true  owner.  In  regard  to  this  it  ap- 
peared that  the  creditor,  the  true  owner,  had  sent  a  person  to 
the  inn  to  paint  out  the  debtor's  name,  and  that  the  cred- 
itor himself  went  there  shortly  before  the  bankruptcy  and  ar- 
ranged with  the  debtor  to  continue  upon  the  premises  to  carry 
on  the  cdncern  for  him.  The  creditor  left  the  bankrupt  in 
possession  to  continue  the  business  until  a  purchaser  could  be 
found.  The  court  held  that  it  was  for  the  jury  to  say  whether 
there  was  fraud  or  not.3 

In  some  cases  the  facts  under  which  the  possession  was  re- 
tained may  show  fraud  as  matter  of  law,  and  not  merely  point 
to  fraud  as  matter  of  fact.  This  will  be  the  case  when  there 
is  any  secret  arrangement  or  other  act  the  necessary  effect 
of  which  is  to  defeat  or  delay  creditors.  In  a  leading  case  *  it 
appeared  that  a  trader  in  embarrassed  circumstances  assigned 
all  his  property  in  July,  1882,  to  a  creditor  in  alleged  consid- 
eration of  a  release  by  him  of  a  debt  of  £327,  less  than  half 
of  which  however  was  then  due.  The  real  consideration  was 
a  release  of  the  debt  and  a  secret  agreement  between  the  par- 
ties that  the  creditor  should  undertake  the  payment  of  the 
debtor's  debts,  at  least  his  trade  debts.    On  the  same  day  the 

1  Shrubsole.v.  Sussams.  an  act  of  bankruptcy;  it  is  for  the 

2  Willes,  J.:  'I  adhere  to  what  I  jury  to  say  whether  under  all  the 
said  in  Pennell  v.  Reynolds,  11  circumstances  the  effect  of  the 
C.  B.  n.  s.  722,  that  an  assignment  assignment  is  to  defeat  or  delay 
by  a  trader  of  all  his  property  and  creditors.1 

effects   for  a   present  advance   of         8  Ex  parte  Chaplin,  26  Ch.  D. 
part  of  their  value  is  not  necessarily    319,  C.  A. 
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debtor  entered  into  a  written  agreement  with  the  creditor  by 
which  he  was  to  manage  the  business  as  the  creditor's  servant 
at  a  salary.  The  creditor  paid  some  of  the  debts,  and  the 
debtor  carried  on  the  business  as  before,  in  his  own  name, 
though  in  fact  under  the  orders  of  the  creditor.  None  of  the 
other  creditors  knew  anything  about  the  special  agreement. 
In  March,  1883,  the  debtor  became  bankrupt;  nearly  all  the 
trade  debts  having  been  paid  by  the  creditor.  It  was  held 
that  the  assignment  was  void  against  the  trustee  in  bank- 
ruptcy, on  the  ground  that  its  necessary  effect  was  to  defeat 
or -delay  the  other  creditors;  there  being  no  means  by  which 
they  could  compel  performance  by  the  creditor  of  his  agree- 
meirt  to  pay  the  debts. 

The  effect  of  the  transaction,  as  was  observed  by  Lord  Jus- 
tice Cotton,  was  to  withdraw  all  the  property  of  the  debtor 
from  the  reach  of  the  creditors,  by  a  deed  kept  secret  from 
them,  thus  preventing  them  from  enforcing  their  legal  rights. 
If  however  the  agreement  had  been  open,  on  the  face  of  the 
assignment,  so  that  the  creditors  could  have  made  use  of  the 
debtor's  name  for  the  purpose  of  enforcing  the  special  agree- 
ment, the  case,  his  lordship  said,  might  have  been  different.1 
There  is  reason  to  think  that  our  best  American  authorities 
would  not  make  this  concession,  unless  the  letter  of  the  stat- 
ute required;3  under  the  general  statutes  against  fraudulent 
conveyances  such  agreement  would  make  a  plain  case,  in  this 
country,  of  intent  to  defraud.3  a 

Under  earlier  legislation  it  had  also  been  held  that  an 
assignment  of  property  by  a  trader  which,  if  acted  upon,  must 

1  Lord  Justice  Pry  well  consid-         »  See  ante,  pp.  301,  302. 
ered  the  case  within  the  statute  of         s  lb. 
Elizabeth. 

°  It  is  perhaps  not  necessary  to  repeat  that  such  transactions,  whether 
considered  as  general  assignments  or  as  transfers  for  the  securing  of 
individual  creditors,  would  be  within  the  terms  of  the  broader  American 
act. 
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necessarily  prevent  him  from  carrying  on  his  business,  and  so 
delay  or  defeat  his  creditors,  was  an  act  of  bankruptcy,  wholly 
irrespective  of  any  fraud.1  It  followed  that  an  act  of  the  kind 
was  not  to  be  deemed  fraudulent  because  it  was  an  act  of 
bankruptcy.  The  result  of  this  was  that  the  assignees  in  bank- 
ruptcy could  not  claim  property  of  the  bankrupt  which  he  had 
conveyed  by  an  act  of  bankruptcy,  simply  because  the  convey- 
ance was  such  an  act.  Their  right  depended  upon  their  hav- 
ing acquired  a  title  to  such  property  under  the  bankruptcy,  or 
upon  the  existence  of  fraud  in  the  conveyance.* 

In  the  case  just  cited  a  trader  had  assigned  all  his  property 
under  pressure  to  the  plaintiff,  a  creditor  of  his,  without  fraud 
and  without  intent  to  prefer.  The  debtor  was  insolvent  at 
the  time  and  shortly  afterwards  was  adjudged  a  bankrupt,  but 
upon  his  own  petition.  The  assignees  in  bankruptcy  got  hold 
of  the  property  assigned  to  the  plaintiff  and  claimed  it;  where- 
upon the  plaintiff  sued  them  fro  conversion,  and  had  judg- 
ment.* The  court  said  that  the  assignment  to  the  plaintiff 
was  indeed  an  act  of  bankruptcy,  but  as  the  debtor  had  been 
adjudged  bankrupt  upon  his  own  petition,  there  could  be  no 
relation  of  title,  in  favor  of  the  defendants,  back  to  the  act 
of  bankruptcy;  *  and  .as  there  had  been  no  fraud  or  intent  to 
prefer,  the  defendants  could  not  prevail  in  the  suit.  That  is, 
they  had  acquired  no  title,  and  they  had  no  right  to  have  the 
plaintiff's  title  set  aside. 

This  decision  was  based  upon  a  case  in  the  Exchequer.4  In 
that  case  a  bill  of  sale  had  been  executed  by  a  debtor  within 
twelve  months  before  he  was  adjudged  bankrupt,  but  in  pur- 
suance of  a  valid  agreement  made  more  than  twelve  months 
before  the  adjudication;   the  old  law  permitting  conveyances 

1  Young  v.  Fletcher,  3  H.  &  C.  L.  R.  5  Q.  B.  275,  Ex.  Ch.,  reversing, 

732;     Jones   v.   Harber,    L.   R.   6  but  not  on  this  point,  L.  R.  4  Q.  B. 

Q.  B.  77.  481. 

*  Jones  v.  Harber,  supra.  *  Mercer  v.  Peteraon,  L.  R.  2  Ex. 

3  See  Shrubsole  v.  Sussams,   16  304 
C.  B.  n.  s.  452;  Marks  v.  Feldman, 
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made  twelve  months  before  adjudication  to  stand,  if  not  other- 
wise objectionable.  The  court  held  that  the  transfer  must  be 
considered  as  relating  back  to  the  day  on  which  it  was  agreed 
that  it  should  be  made,  and  therefore  that  it  could  not  be 
treated  as  an  act  of  bankruptcy,  and  could  only  be  avoided  on 
the  ground  of  fraud.1 

It  is  probable  that  the  same  doctrine  would  apply  to  the 
Bankruptcy  Acts,  1869  and  1883,  both  of  which  contain  pro- 
visions that  a  debtor  may  be  declared  bankrupt  on  the  ground, 
inter  alia,  that  he  hag  made  a  fraudulent  gift,  delivery,  or 
transfer  of  property.  A  claim  by  the  trustee  in  bankruptcy 
would  rest  either  on  title  acquired  by  him  under  the  adjudica- 
tion or  on  fraud  in  the  transfer;  so  indeed  Mr.  Justice  Black- 
burn intimated  in  the  case  above  referred  to.3  If  the  title 
does  not  relate  back  to  the  act  of  bankruptcy,  then  the  trus- 
tee's claim  must  rest  upon  fraud  in  such  act. 

1  The  case  was  affirmed  by  the  by  the  Court  of  Exchequer  had  not 

Exchequer  Chamber,  L.  R.  3  Ex.  been  rejected. 
104,  but  on  a  different  ground;  but         a  Jones  v.  Harber,  L.  R.  6  Q.  B. 

the  court  in  Jones  v.  Harber,  supra,  77. 
considered  that  the  ground  taken 
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A. 
ABSOLUTE  DEED, 

to  secure  a  debt,  469,  520  n. 
ACCRETIONS, 

go  with  the  land  to  creditors,  37  n. 
to  live  stock,  377  n.,  471  n. 
ACTION.    See  Pendency  of  Action;  Remedies. 
ACTION  ON  THE  CASE 

against  fraudulent  grantee,  502  n. 
ACTUAL  FRAUD  OR  INTENT.    See  Intent. 
ADDITIONS.    See  Acckbtions;  Improvements. 
ADMINISTRATORS  AND  EXECUTORS.     See  also  Creditors,  by 
representation, 
claims  against  as  existing  or  subsequent  debts,  195  n. 
as  parties  in  suite  to  set  aside  conveyances  of  deceased,  494  n. 
purchasers  at  administrator's  sale,  504  n. 
pleading  in  double  capacity,  514  n. 
ADVANCES.    See  Outlays. 
AGENT, 

delivery  to,  under  conditional  sales  act,  430. 
notice  to,  487  n.,  507  n.,  716  n. 
ALIENATION, 

what  forms  covered  by  statutes,  123-151. 
statute  of  13th  Eliz.,  123,  124. 
American  statutes,  124-127. 
statute  of  27th  Eliz.,  631. 
bankruptcy  statutes,  684,  685. 
various  methods  of  accomplishing,  132-144. 
loans,  28,  139,  385. 

conveyance  to  third  person  for  consideration  furnished  by  debtor, 
44  n.,  48  n.,  127-132,  218,  510,  579. 
to  a  member  of  debtor's  family,  218. 
surrender  of  debt,  132. 
adding  to  amount  due  from  debtor,  134. 
partnership  alienations,  136,  137. 
entrusting  property  without  definite  agreement,  139. 
improvements  on  lands  of  another,  140  n. 
formation  of  corporation,  140  n. 
by  omission,  141,  142. 
foregoing  defences,  142-144. 
'holding  up'  execution,  145-151. 
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ALIMONY.    See  also  Cbeditobs;  Husband  and  Wife. 
conveyance  to  defeat,  171. 
claimant  as  existing  or  subsequent  creditor,  194  n. 
ANNUITY, 

as  consideration  for  a  conveyance,  138,  584. 
ANTE-NUPTIAL  AGREEMENTS.    See  Husband  and  Wife. 
ARBITRATION, 

award  constitutes  prevailing  party  a  creditor,  158  n. 
ASSAULT  AND  BATTERY, 

conveyance  to  avoid  suit  for,  173. 
ASSETS.    See  also  Condition  of  Debtor;  Insolvency;  Property. 
good  will,  228. 
of  a  running  business,  721  n. 
ASSIGNEE, 

right  to  follow  property  which  assignor  could  have  followed,  503,  504. 
of  choses  in  action,  542-545. 
ASSIGNEES  AND  TRUSTEES  FOR  CREDITORS.    See  also  Assign- 
ments for  Benefit  of  Creditors;   Creditors,  by  representa- 
tion;  Trustee,  in  bankruptcy, 
consideration,  539-542. 
ASSIGNMENT, 

of  claims,  held  back  until  within  four  months  of  bankruptcy,  a  prefer- 
ence, 692  n. 
of  accounts,  when  not  a  preference,  693  n. 
ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS, 
effect  of  bankruptcy  acts,  307  n.,  372  n.,  684  n.,  724. 
state  laws  against  preferential  assignments,  310  n. 
distinguished  from  mortgages,  311  n. 
effect  of  provisions  for  benefit  of  assignor,  307-334. 
Virginia  rule,  308,  309. 
New  York  rule,  309-327. 
Massachusetts  rule,  327-334. 
what  constitutes  a  provision  for  the  benefit  of  the  assignor,  316. 
support  of  assignor  or  his  family,  311,  312. 

discretionary  provisions,  313-315. 
provisions  for  return  of  surplus,  316-321. 
in  partnership  assignments,  252,  253. 
requirement  of  release,  321-334. 
compounding  with  creditors,  324-327,  361,  362. 
excluding  non-assenting  creditors,  326-330. 
stipulation  for  employment  of  assignor,  365,  366. 
distinctions  between  general  and  partial  assignments,  320  n.,  323, 

333  n. 
giving  excessive  authority  to  the  assignee,  341-369. 
allowing  improper  delay,  335-341,  343. 
placing  assignee  beyond  control  of  the  courts,  341-343. 

effect  of  doubtful  provision,  343-349. 
authority  to  extend  time  to  debtors  of  assignor  or  to  sell  <m 

credit,  250  n.,  349-352. 
continuation  of  assignor's  business,  353-356. 
authority  to  mortgage,  356. 
power  to  change  order  of  preferences,  358. 
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ASSIGNMENTS  FOR  BENEFIT   OF  CREDITORS,  Continued. 

provisions  for  compromising  with  debtors  of  assignor,  363,  364. 
discretion  to  sell  at  private  sale,  368,  369. 

separable  provisions,  342  n. 

retaining  control  over  property  assigned,  358-364. 

by  reserving  right  to  set  up  new  preferences,  358-362. 
by  reserving  right  to  appoint  successor  to  assignee  364. 

secret  preferences,  362  n. 

provision  for  costs  incurred  in  defending  assignment,  365. 

compensation  of  assignee,  367,  368,  684  n. 

minor  indicia  of  fraud  in  assignments,  367-369. 

including  non-enforceable  claims,  370. 

omissions,  371. 

solvency  of  assignor  not  a  badge  of  fraud,  372. 

change  of  possession,  375  n.,  402  n. 

fraudulent  purchase  at  assignee's  sale,  469  n. 
ASSIGNMENTS  OF  WAGES.    See  Wages. 
ATTACHMENT  AND  EXECUTION.    See  also  Execution;  Practice. 

as  remedies,  152  n. 

as  establishing  a  lien,  154  n. 

not  usually  proper  remedy  for  reaching  property  conveyed  to  third 
person  for  consideration  furnished  by  debtor,  154  n. 

practice,  152  n.v  161. 

statutes  allowing  attachment  on  proof  of  debtor's  intent  to  convey 
fraudulently,  458-461. 

remedy  distinguished  from  that  in  equity,  463-465. 

not  proper  method  for  following  proceeds,  500  n. 

effect  on  equitable  interest,  559  n. 

as  preference,  707  n. 

as  act  of  bankruptcy,  725. 
ATTORNEY.    See  also  Nones,  to  Agent. 

provision  for  fees  in  assignment,  365,  368. 

conveyances  to  secure  fees,  570  n. 
AUCTION, 

selling  at,  in  assignments,  343  n.,  368. 
'  AVERAGE  MAN,' 

standard  of  the  law,  1. 
AWARD.    See  Abbitbation. 

B. 

BADGES  OF  FRAUD, 

relationship,  214-224. 

retention  of  possession  by  defendant,  after  execution  sale,  403  n. 

comparison  with  presumptions  and  mere  evidence,  515-519,  523. 

examples  of,  518  n.,  519-528. 
BAILMENT.    See  also  Retention  of  Possession. 

distinguished  from  possession  in  manner  of  ownership,  377-380. 

sale  of  articles  in  hands  of  bailee,  406-409. 
servant  distinguished,  407  n.,  409  n. 
BANK, 

fraudulent  transfer  of  stock  in,  to  avoid  assessment,  141. 

deposits  in,  not  preference,  696  n. 
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BANK,  Continued. 

setroff,  696  n. 
payment  of  overdrafts,  whether  preference,  685  n. 
BANK  NOTES, 

within  13th  Eliz.,  70. 
BANKRUPTCY  AND  INSOLVENCY  LAWS.    See  also  Bankruptcy, 
United  States  Act. 
preferences,  3-5,  74,  75,  204  n.,  687.    See  also  Preferences. 
fraud  or  intent  under,  8,  28,  442  n.,  443  n.,  445,  446. 
discharge  of  husband,  effect  on  wife,  176. 
effect  on  voluntary  alienations,  224, 225. 
English  acts,  74,  677,  693-715,  724,   See  also  Preferences. 
goods  and  chattels  under  early  acts,  67  n.,  68. 
preferences  under  early  acts,  74,  75. 
marriage  settlements,  575  n. 
American  statutes,  678-681. 

construction  of  bankruptcy  and  insolvency  statutes,  683-731. 
acts  of  bankruptcy,  724-731. 
BANKRUPTCY,  UNITED  STATES  ACT, 
fraudulent  conveyances  under,  28  n.,  29. 

as  acts  of  bankruptcy,  724-729. 
exemption  of  insurance  policies,  135  n.,  683  n. 
assignment  for  creditors,  as  act  of  bankruptcy,  307  n.,  372  n.,  684  n.9 

725  n. 
preferences  under,  681  n.,  687  n.    See  also  Preferences. 
money  payments,  683  n. 
legal  proceedings,  684  n.,  688  n. 

distinguished  from  wrongful  taking  of  debtor's  property,  685  n. 
special  cases  when  payment  is  not  a  preference,  685  n. 
payment  of  note  as  preference  of  indorser,  686  n. 
whether  effect  or  design  of  transaction  governs,  688  n. 
payments  to  avoid  criminal  prosecution,  689  n. 
perfecting  previous  title  or  lien,  690  n.,  692  n.,  693  n. 
recording  mortgages,  690  n.,  692  n. 
BASTARDY, 

conveyance  to  avoid  proceedings  in,  173. 
4  BENEFIT,' 

.    in  definition  of  '  consideration,'  534,  538. 
BILLS  AND  NOTES.  See'NEGOTiABLE  Instruments;  Promissory  Note. 
BILLS  OF  SALE, 

provisions  for  recording,  401  n. 

effect  of  retaining  possession  after  recorded  sale,  401  n. 
BOARDING-HOUSE.     See  Lodging-House;  Restaurant. 
BONDS, 

executed  by  defrauding  debtor,  68  n. 
whether  included  under  13th  Eliz.,  67  n.,  69  n.,  70  n. 
BREACH  OF  TRUST, 

conveyance  to  settle,  whether  preference,  685,  686. 
BRICKS, 

in  kiln,  delivery  of  possession,  392. 
BURDEN  AND  ORDER  OF  PROOF,  207  n.,  215,  223,  529  n.     See 
also  Presumption. 
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c. 

CASH  REGISTER, 

not  within  Washington  bulk  sales  act,  527  n. 
CHARITY, 

gifts  to  not  within  27th  Eli*.,  650  n. 
CHATTEL  INTERESTS  IN  LANDS, 

within  27th  Eliz.,  631,  632. 
CHATTEL  MORTGAGE.   See  also  Mortgages  of  Merchandise. 

registration,  399-401. 

not  included  in  bulk  sales  acts,  527  n. 
CHOSES  IN  ACTION, 

subject  to  claims  of  creditors,  64-72. 

assignment  of  worthless,  123  n. 

wife's,  renunciation  by  husband,  135  n. 
CIVIL  CODE, 

of  Louisiana,  regarding  fraudulent  conveyances,  28  n. 
does  not  include  rents  and  profits,  480  n. 
CLASSES  OF  CREDITORS.    See  Creditors. 
COLLECTION, 

of  assigned  accounts  not  a  preference,  693  n. 
COMMON  LAW, 

fraudulent  conveyances  at,  9-19. 

Statute  of  13th  Eliz.,  as  declaratory  of,  14. 
as  a  part  of  American,  23  n. 
effect  compared,  490,  491. 

presumption  that  it  prevails,  175  n. 

Statute  of  27th  Eliz.  as  part  of  American,  622. 
COMMON  PRESUMPTIONS, 

minor  badges  of  fraud,  518  n. 
COMPOUNDING  OR  COMPROMISE, 

of  debts  owing,  provision  for  in  assignment,  325,  361. 
of  debts  due,  363,  364.. 
CONCEALMENT.    See  Holding  Out;  Secrecy. 
CONCURRENT  POSSESSION, 

of  goods,  381. 
CONDITION  OF  DEBTOR.    See  also  Insolvency;  Property. 

what  financial  condition  will  justify  gifts,  79,  107,  206-238. 

when  necessary  to  prove  lack  of  other  assets,  207  n. 

various  rules  in  case  of  voluntary  conveyance,  207-215. 

family  conveyances,  214-223. 

relation  of  means  to  debts,  224-238. 

effect  of  hazardous  business,  231-233. 

when  surety,  effect  of  assets  of  principal  debtor,  233-236. 

confirmation  when  insolvent  of  gift  made  while  solvent,  236. 

effect  of  subsequent  solvency,  236. 

personal  element,  237. 
CONDITIONAL  SALES, 

with  power  to  sell  in  course  of  trade,  276  n.f  277. 

possession  under,  378,  380. 

without  delivery,  387  n. 

statutes  regulating,  425,  426. 
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CONDITIONAL  SALES,  Continued. 

interpretation,  426-430. 
rights  of  trustee  in  bankruptcy,  692  n. 
CONNECTED  TRANSACTIONS,  210  n.,  429,  430,  683-585,  612-614, 

662,  653.    See  also  Purging  Fbaud. 
CONSEQUENCES.    See  also  Grantee. 
of  fraudulent  intent,  462-514. 
of  unlawful  preference,  721-724. 
CONSIDERATION, 

furnished  by  debtor  for  conveyance  to  third  person.    See  Aliena- 
tion. 
does  not  save  actually  fraudulent  transaction,  81. 
but  may  require  proof  of  fraudulent  intent,  82-84. 
'  good/  '  meritorious/  and  '  valuable/  203-205,  212  n. 
inadequacy 

as  badge  or  evidence  of  fraud,  219  n.,  519,  603-615. 

in  family  conveyances,  219  n.,  477  n. 

partial  validity  of  conveyance,  477,  606,  609. 

at  public  sale,  611. 

subsequent  addition,  612,  613. 

under  27th  Eliz.,  639,  640,  662-665. 

in  suit  for  specific  performance,  640  n. 
invalid  or  imperfectly  executed  prior  conveyances,  506  n. 
recitals  in  deeds  not  proof  of,  531  n. 
'  good  '  means  '  valuable '  under  13th  Eliz.,  531,  532. 
'  valuable '  contrasted  with  voluntary,  532-538. 
benefit  and  detriment,  533-538. 
trustees  and  assignees  for  creditors,  539-542. 
effect  of  seal,  539  n. 
assignee  of  choses  in  action,  542-545. 
support.    See  Support. 
pre-existing  demands,  549-557. 

when  transfer  is  from  fraudulent  grantee  to  third  person,  549-553. 
forbearance  to  sue,  or  extension  of  time,  551 . 
past  consideration;  matter  ex  post  facto,  557-566. 
claims  not  amounting  to  legal  demands,  182-184,  558  n. 
equitable  title,  558,  693. 
executory  consideration,  566-572. 
illegal  consideration,  572,  573. 
marriage,  574-583. 
connected  transactions,  583-585. 
lien  creditors,  586. 

under  statute  of  27th  Eliz.,  637,  648-666. 
under  bankruptcy  statutes,  693,  694. 
*  fair  equivalent '  in  cases  of  preference,  697-703. 
CONSIGNMENT, 

distinguished  from  conditional  sale,  428,  429. 
intended  as  a  preference,  684  n. 
CONSTRUCTIVE   FRAUD  OR  INTENT.    See  also  Fbaud;  Intbht. 

term  criticised,  150  n.,  443,  472,  473,  477. 
CONTINGENT  INTERESTS, 
within  13th  Eliz.,  32, 123  n. 
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CONTINGENT  LIABILITIES.   See  Condition  op  Debtor;  Creditor; 

Surety. 
CONTRACT.    See  also  Choses  in  Action;  Creditors. 
release  of,  as  alienation,  132  n. 

assignment  of,,  not  necessarily  fraudulent  as  against  creditors,  123  n. 
as  consideration  for  conveyance,  566-572. 

when  illegal  or  against  public  policy,  572,  573. 
CONVENIENT  DESPATCH,  339. 
CONVERSION, 

conveyance  to  avoid  suit  for,  173. 

suit  for,  not  a  defense  that  plaintiff's  title  is  fraudulent  against 
creditors,  513  n. 
CONVEYANCES  GOOD  INTER  PARTES.    See  Grantee. 
COPYHOLDS, 

under  Statute  of  13th  Eliz.,  65  n. 
under  Statute  of  27th  Eliz.,  632. 
CORPORATION, 

formation  to  take  over  debtor's  property,  140  n. 

municipal,  may  be  '  creditors  '  as  to  taxes,  163. 

as  creditors,  under  contracts  not  enforceable  against  themselves,  180. 

transfer  to,  when  controlled  by  grantor,  change  of  possession,  382  n. 

transaction   between  two  having  same  stockholders  or  directors. 

140  n.,  527  n. 
use  of  assets  of,  to  purchase  its  own  stock,  567  n. 
preferences  to  directors,  595  n. 
COSTS 

liability  for  within  13th  Eliz.,  195, 196. 
provision  for,  in  assignments,  365. 
CREDIT, 

sales  on,  116  n.,  349-352,  520. 
CREDITORS.    See  also  Creditors'  Rights. 
protected  before  Statute  of  13th  Eliz.,  9-14. 
protection  of  others  than  those  toward  whom  fraud  was  directed, 

84-86,  104  n. 
existing,  protected,  regardless  of  '  actual '  intent,  27,  78-85,  213,  510, 
511. 
let  in  when  subsequent  creditors  set  aside  conveyance,  95  n. 
subsequent,  how  far  protected,  27,  79  n.,  85-116,  208-210,  510,  511. 
against '  actual '  fraud,  85,  86. 
not  against  merely  voluntary  conveyances,  88. 
status,  when  conveyance  has  been  made  which  existing  creditors, 
could  set  aside,  89-109. 
English  rule,  89-95. 
American  rules,  96-109. 
overlapping  of  credits,  108. 
whether  let  in  on  impeachment  of  conveyance  by  existing  credi- 
tors, 96,  100  n.,  101,  103  n. 
subrogation,  103  n. 

not  protected  against  conveyances  to  defeat  dower,  104  n. 
misleading  of  subsequent  creditors.    See  Holding  Out. 
claims  not  debts  in  the  ordinary  sense,  109-112. 
continuing  fraud  by  retention  of  possession  or  reservation  of 
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CREDITORS,  Continued. 

trust,  113.    See  also  Retention  of  Possession;  Trusts  and 
Reservations. 

effect  of  debtor  undertaking  a  hazardous  business,  114-116. 

under  conditional  sales  acts,  427. 
whether  existing  or  subsequent,  how  determined,  105  n.,  193-106. 

running  or  overlapping  accounts,  105  n. 

assigned  claims,  105  n. 

unliquidated  liabilities,  194-196. 

administrators  and  trustees,  195. 
limitations  on  right  of  creditors  to  interfere  with  disposition  of  debtor's 
property,  152-157,  463. 

when  without  judgment,  under  conditional  sales  acts,  426. 
'  creditors  and  others,'  interpretation  of  phrase,  152-198. 

term  does  not  include  one  who  seeks  to  rescind  a  sale,  157  n. 

absolute  undertakings,  162. 

conditional  and  contingent  undertakings,  163-170. 

liquidated  claims,  170. 

unliquidated  claims,  170-173. 

equitable  claims,  173. 

persons  under  disability,  173,  174. 

husband  and  wife,  177-180. 

voidable  contracts,  180-182. 

illegal  contracts,  181. 

moral  obligations,  182-184. 

voluntary  obligations,  184-188. 

lien  creditors,  188,  497,  498.    t 

remaindermen,  189. 

by  representation,  27,  189-192. 

under  conditional  sales  acts,  427. 

fraud  inter  alios,  192. 

promise  for  benefit  of  another's  creditors,  196. 

claim  against  holder  of  fund  from  which  debt  is  to  be  paid,  197. 

promise  for  benefit  of  wife  or  child,  197. 

under  special  statutes,  198. 

distinguished  from  purchasers,  under  conditional  sales  acts,  426. 
extent  of  right  to  purchase  property  from  debtor,  552,  554,  592  n., 

594  n. 
use  of  word  in  bankruptcy  acts,  685,  686. 
of  grantee.   See  Grantee. 
CREDITORS'  BILL.    See  also  Creditors;  Practice. 

distinguished  from  proceedings  under  13th  Eli*.,  33  n.,  76  n. 
distinguished  from  bill  to  confirm  title,  154  n.,  155  n. 
CREDITORS' RIGHTS.    See  also  Creditors;  Practice. 

question  of,  distinguished  from  questions  of  intent,  34,  435,  465. 
vary  in  different  states,  431. 

New  Hampshire  view,  432. 

Maine,  Michigan,  and  Massachusetts  view,  433. 

New  York  view,  434. 
not  altered  by  subsequent  statute,  436. 
CRIMINAL  CONVERSATION, 

alienation  to  avoid  liability  for,  87. 
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CROPS, 

within  13th  Eli*.,  33  n. 

when  title  separable  from  land,  53  n. 

raising,  on  land  of  debtor,  135  n.,  547  n. 

mortgages  of,  305  n. 

on  land  fraudulently  conveyed,  470,  471. 

CURTESY, 

within  statute  of  13th  Eli*.,  32  n.,  123  n. 

conveyance  to  defeat,  169  n. 

whether  release  is  valuable  consideration,  663,  664. 

D. 

DEBT, 

surrender  or  release,  as  alienation,  132. 

of  grantor,  undertaking  to  pay,  as  consideration,  535  n.,  546  n.,  547  n., 

566  n. 
worthless,  as  consideration  for  transfer,  606. 
DEBTOR.    See  Condition  of  Debtor;  Creditors. 
DECEIT, 

distinguished  from  present  subject,  2,  446,  462,  479,  489,  592  n. 
DELAY, 

intent  to,  sufficient  to  constitute  fraud,  116,  117. 
in  assignments  for  creditors,  335-372.     See  also  Assignments  fob 
Benefit  of  Creditors. 
DELIVERY.   See  also  Retention  of  Possession. 
elements,  385. 
definition,  386. 
speedy,  386-389. 

when   immediate  change   of  possession  not  practicable,  387, 

388. 
usually  sufficient  to  deliver  before  attachment,  388,  389. 
notorious,  389-394. 

when  vendor  taken  into  employ  of  vendee,  390-392. 
when  delivery  in  ordinary  sense  impossible,  392-394. 
continuous  possession  by  vendee,  395-398. 
under  conditional  sales  acts,  place  of,  429. 
to  agent,  430. 
DETRIMENT, 

in  definition  of  '  consideration/  534,  538. 
DISABILITY, 

defence  of,  personal,  173,  174. 
of  married  women  at  common  law,  175. 
of  corporations,  180. 
DISCRETIONARY  PROVISIONS, 

in  assignments  for  creditors,  for  benefit  of  assignor,  313-315,  325. 
regarding  handling  of  property  by  assignee,  341-349. 
doubtful  provisions,  343-347. 

must  not  assume  to  place  assignee  beyond  control  of  the 
courts,  348. 
DIVORCE.    See  Alimony;  Husband  and  Wife;  Marriage. 
'  DOLUS  VERSATUR  IN  GENERALIBUS,'  517. 
4  DONA  CLANDESTINE  517. 
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DONATIO  MORTIS  CAUSA, 

delivery  necessary,  187  n. 
DOWER, 

in  land  fraudulently  conveyed,  60-64,  496,  497. 
as  against  grantee,  62-64. 

conveyances  in  fraud  of,  61  n.  4,  104  n.t  168. 

release  of,  as  consideration,  177  n.,  578-583. 

securing  dotal  rights  not  preference  in  Louisiana,  686  n. 
DUE  COURSE  OF  BUSINESS, 

transaction  not  in,  525,  698  n.    See  also  Goods  in  Bulk 

paying  creditors  in,  bankruptcy  acts,  673,  695-703. 
on  account,  under  American  Act,  695  n. 

E. 

EARNINGS.    See  Husband  and  Wife;  Minor;  Wages. 
EJECTMENT, 

proper  remedy  when  land  has  been  taken  on  execution  against  an- 
other, 36  n. 

as  remedy  of  execution  creditor,  155  n. 
EMANCIPATION.    See  Minob. 
EMPLOYMENT, 

of  assignor,  provision  for,  in  assignment,  365,  366. 

of  vendor  by  purchaser  of  chattels,  382  n.,  390-392,  408,  410  n. 
EQUITABLE  TITLE.    See  Equity. 
EQUITIES, 

purchaser  without  notice  not  subject  to,  529,  530  n.,  542-545. 
assignee  of  chose  in  action,  542-545. 
EQUITY, 

power  over  choses  in  action  not  included  in  13th  Eliz.,  71,  72. 

creditors'  remedies  in,  128  n.,  152  n.,  490  n. 

Jurisdiction  over  fraudulent  transactions,  130. 

protecting   creditors   when   debtor  furnishes   consideration   for 
transfer  to  third  person,  128-132. 

injunction,  161  n. 

claimants  in  as  creditors,  173. 

allowance  for  outlays  by  grantee,  476. 

equitable  view  of  conveyances  for  inadequate  consideration,  477  n. 

litigation  between  fraudulent  grantor  and  grantee,  495,  and  note. 

equitable  title,  purchase  of,  529  n. 

as  consideration  for  conveyance  of  legal  title,  558  n.,  693. 

effect  of  previous  attachment,  559  n. 
transfer  of  legal  title  to  equitable  owner  not  a  preference,  693. 

equitable  estates  under  27th  Eliz.,  633. 
EQUITY  OF  REDEMPTION.  See  Value. 
ESTOPPEL.    See  also  Holding  Out. 

deed  operating  by  way  of,  32  n. 

from  claiming  dower,  63,  497. 

from  claiming  exemption,  463  n. 

creditor  may  be  estopped  from  setting  aside  conveyance,  467  n.,  482. 

protecting  purchaser  for  value  without  notice,  530  n. 
EXCHANGE, 

when  under  conditional  sales  acts,  429. 
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EXECUTION.    See  also  Attachment  and  Execution. 

bill  to  enforce.    See  Equity;  Practice. 

'  holding  up/  145-151,  690  n. 
EXECUTORS.     See  Administrators  and  Executors. 
EXEMPTIONS.    See  also  Homestead;  Inbubancb. 

in  general,  44-64. 

exchange  of  exempt  for  non-exempt  property,  44  n. 
placing  in  hands  of  third  person,  44  n. 

reducing  property  to  exemption  point,  44-46. 

whether  lost  by  concealing  non-exempt  property,  46  n.,  463  n. 

exchange  of  non-exempt  for  exempt  property,  46-48. 

taking  exempt  property  in  name  of  wife,  47  n.,  49. 

conveyances  of  exempt  property,  48-54,  491  n. 

using  non-exempt  funds  for  discharge  of  liens  on  exempt  property, 
48  n.,  49  n. 

effect  of  '  shuffling  and  concealing, '  48-52. 

retention  of  possession  after  sale,  53  n. 

fraud  on  exemption  laws,  54-57. 

forfeiture  or  waiver,  55-59. 

retention  of,  in  property  fraudulently  conveyed,  59-64. 

in  bankruptcy,  683. 
EX  POST  FACTO  CONSIDERATION,  557  et  seq. 

F. 
FAIR  EQUIVALENT, 

meaning  of  the  term  in  matters  of  preference,  697  et  seq. 

a  misleading  term,  700. 
FALSE  IMPRISONMENT, 

injured  party  as  creditor,  172  n. 
FALSE  RECITALS, 

as  badges  of  fraud,  520,  521. 

of  consideration,  in  marriage  settlement,  575. 

under  27th  Eliz.,  662. 
FAMILY  CONVEYANCES.    See  Husband  and  Wife;  Relationship; 

Voluntary  Conveyances. 
FIRE  OR  FLOOD, 

dangers  of  need  not  be  taken  into  account  in  estimating  property,  229. 
FIVE  DAYS, 

in  U.  S.  bankruptcy  act,  how  computed,  725  n. 
FIXTURES, 

whether  included  in  bulk  sales  acts,  527  n. 
FOLLOWING  FUNDS,  498-505.    See  also  Proceeds. 
FORFEITURE, 

of  right  to  exempt  property,  57. 
FRAUD.    See  also  Intent. 

defined  and  explained,  1-8. 

'  average  man '  test,  2-8. 

according  to  '  common  conscience/  6. 

criminal  proceedings  distinguished,  6. 

practised  toward  debtor,  not  matter  for  interference  by  creditors, 
141  n.,  602. 

inter  alios,  192. 
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FRAUD,   Continued. 

under  13th  Eliz.,  consequences  distinguished  from  those  of  deceit  or 
misrepresentation,  3,  446,  462,  479,  489,  490,  592  n. 
FRAUDS,  STATUTE  OF.    See  also  Parol;  Unenforceable  Demands, 
whether  failure  to  plead  fraud  on  creditors,  42,  142,  144. 
claims  barred  by,  not  assets,  230. 

in  assignment,  including  as  debts,  370. 
as  consideration,  558  n. 
effect  of  subsequent  writing,  585.    See  also  Connected  Transac- 
tions;  Husband  and  Wife,  ante-nuptial  and  post-nuptial  agree- 
ments. 

G. 

GAMBLING, 

money  won  at,  37,  38. 
GARNISHMENT, 

of  unpaid  purchase  money,  568  n. 
GIFTS, 

free  from  claims  of  creditors,  41. 

parol,  of  lands,  210  n.,  559  n. 
'GOOD'  CONSIDERATION, 

means  valuable  under  13th  Eliz.,  204,  531,  532. 
GOOD  FAITH.    See  also  Notice. 

purchase  in,  as  cutting  off  equities,  529. 

as  saving  purchaser  from  debtor,  587-615. 

refers  to  time  of  transaction,  589. 

test  of  good  faith,  589. 

in  Massachusetts,  590-592. 

not  negatived  by  notice,  in  ante-nuptial  conveyances,  591. 

in  case  of  preferences,  593-596. 

in  case  of  assignments,  596,  597. 

purchase  by  quit-claim  deed,  597-600. 

like  intent,  not  a  question  of  purpose,  601. 

volunteer  not  as  such  taker  in  bad  faith,  601. 

effect  of  inadequacy  of  consideration,  603. 

under  27th  Eliz.,  637,  638,  657-665. 
*  GOODS  AND  CHATTELS/ 

under  13th  Eli*.,  term  defined,  64-72. 

not  included  under  27th  Eliz.,  631. 

purposes  of  act  extended  to  chattels,  668,  669. 
GOODS  IN  BULK, 

sale  of,  as  badge  of  fraud,  523-525. 
^statutory  provisions,  525  n. 
not '  in  due  course,1  698  n. 
GOOD  WILL, 

as  an  asset,  228. 
GRANTEE.    See  also  Improvements;  Rents  and  Profits;  Voluntary 
Conveyances. 

title  good,  except  as  against  creditors  of  grantor,  492-496. 

bound  by  conveyance,  494  n. 

effect  of  fraud  on  executory  contracts,  or  when  litigation  necessary  to 
adjust  rights,  495. 
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GRANTEE,  Continued. 

rights  of  creditors  of,  511-513. 

transfer  from  to  third  party,  consideration,  549-557. 
GRANTOR.    See  also  Grantee. 

whether  necessary  party,  494  n. 
GUARANTOR, 

debtor  within  13th  Eli*.,  165,  166,  233-236. 
GUILT, 

defined  and  distinguished  from  moral  wrong,  1,  2,  453-457. 

H. 

HAY, 

in  barn,  delivery  of  possession,  392. 
HAZARDOUS  BUSINESS, 

intent  to  enter,  103  n.,  114,  115. 

effect  of,  in  estimating  relation  of  means  to  debts,  231-233. 
HINDER  AND  DELAY.    See  Delay. 
HOLDING  OUT, 

of  debtor  as  owner  of  property,  9,  34  n.,  36  n.,  103  n.,  105  n.,  106  n., 
378-380,  424,  505,  521,  522,  690,  727. 
«  HOLDING  UP/    See  Execution. 
HOMESTEAD.    See  also  Exemptions. 

proceeds  of,  when  exempt,  44  n.,  46. 

acquiring  second  after  former  has  been  transferred  to  wife,  53  n. 
HORSES, 

in  livery-stable,  not  within  Washington  bulk  sales  act,  427  n. 
HUSBAND.  AND  WIFE.     See    also    Alienation;    Consideration; 
Dower;  Marriage. 

conveyance  of  separate  property  by  wife  of  insolvent,  34  n. 

(interest  in  transactions  between,  134  n. 

Ciunciation  of  wife's  choses  in  action,  135  n. 
provements  on  land  of  wife,  140. 
conveyances  to  defeat  marital  rights,  168. 
wife's  separate  estate  liable  for  her  debts,  176  n. 

use  of,  by  husband,  whether  consideration  for  transfer,  579  n., 
580  n.,  581  n.,  582  n. 
earnings  of  wife,  175  n.,  562,  580  n. 

services  performed  for  husband,  580  n. 
wife  as  creditor  or  debtor,  177-180. 

consideration  in  transactions  between,  177  n.,  558  n.,  578-583. 
ante-nuptial  agreements  and  settlements,  143  n.,  185,  559,  560,  574- 

578,  585,  591  n. 
presumption  in  transactions  between,  217  n.,  579  n.,  581  n.,  582  n. 
See  also  Relationship. 
when  transfer  is  from  third  person  to  wife,  223. 
change  of  possession,  377  n. 
void  transactions  between,  467. 
question  of  partial  validity,  470. 
liability  of  wife  for  proceeds,  501-503. 
post-nuptial  settlements,  559,  560,  652,  653. 

property  received  from  wife  as  consideration  for  conveyance,  561, 
562,  578-583. 
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HUSBAND  AND  WIFE,  Continued. 

often  question  of  laws  governing  marital  rights,  note,  578-582. 
agreements  for  separation  as  consideration,  572  n. 
notice  to  husband,  when  binding  on  wife,  588  n. 
Louisiana,  transfer  to  replace  dotal  effects  not  preference,  686  n. 

I. 

ILLEGAL  AGREEMENTS.    See  Contracts;  Creditors. 
ILLEGITIMATE  CHILDREN, 

conveyances  for  support  of,  183. 

provisions  for  in  marriage  settlement,  576,  653  n. 
ILLICIT  INTERCOURSE, 

one  consenting  has  no  claim  for  damages,  182  n. 

as  consideration,  573. 
IMPROVEMENTS.    See  also  Outlays. 

within  13th  Eli*.,  33. 

by  volunteer,  37,  81,  82,  201  n.,  474. 

by  debtor  on  land  of  another,  40,  140  n. 

on  exempt  property,  51. 

on  land  held  by  parol  gift,  210  n. 

by  fraudulent  grantee,  472-476. 

regarded  as  question  of  title,  473. 
INADEQUACY.    See  Consideration,  inadequacy. 
INCREMENTS  OF  PROPERTY.    See  also  Accretions. 

within  13th  Eliz.,  33. 
INCUMBRANCES.    See  also  Exemptions;  Lienb;  Mortgages. 

allowance  for  discharge  by  fraudulent  grantee,  474,  475,  477  n. 
INDORSER, 

as  debtor,  164  n.,  166. 

as  creditor,  166,  167. 

preference  of,  by  payment  to  payee,  685  n. 
INFANT.    See  Minor. 
INJUNCTION.    See  Equity. 
INNOCENT  ACTS,  446,  448-453,  648. 

INSOLVENCY.    See  also  Bankruptcy  and  Insolvency  Laws;  Bank- 
ruptcy, United  States  Act;  Condition  op  Debtor. 

when  necessary  to  be  proved  by  creditor,  76  n. 
strict  insolvency  not  generally  necessary,  97  n. 

definition,  226  n. 

under  United  States  Bankruptcy  Act,  720  n. 

not  necessary  to  validity  of  assignment  for  creditors,  372. 

not  necessary  to  constitute  general  assignment  act  of  bankruptcy,  372  n. 

knowledge  of  not  sufficient  to  constitute  notice  of  fraud,  591  n. 
but  may  establish  notice  of  preference,  716  n. 

in  bankruptcy,  717-721. 

of  partnership,  effect  on  principal  partner,  721  n. 
admission  of,  as  act  of  bankruptcy,  726  n. 
INSTRUMENT, 

what  required  under  conditional  sales  acts,  427,  428. 
INSURANCE.    See  also  Outlays. 

procured  by  grantee  on  property  fraudulently  conveyed,  36,  502  n. 
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INSURANCE,  Continued. 

conveyance  of  worthless  policy,  38  n. 
in  voluntary  beneficiary  association,  41,  135. 
rights  of  creditors  in  life  insurance,  72,  123  n.,  135,  502  n.,  683  n. 
assignment  of  policy,  when  not  preference,  093  n. 
INTENT, 

generally  discussed,  73-117,  200-205. 

1  actual/  or  intent  '  in  fact/  75-77,  83,  84,  119. 

under  statute,  78  n.,  245  n.,  441  n. 
as  found  from  facts  and  effect,  rather  than  the  actual  motive  of 
debtor,  78-80,  119,  200  n.,  201  n.,  206  n.,  262-264,  285,  290,  297- 
300,  305,  337  n.,  437-448,  453-457. 
term  '  constructive '  for  such  cases  criticised,  150  n.,  443,  472, 

473,  477. 
under  27th  Eliz.,  640-645. 
to  prefer  creditors,  688-693. 
in  committing  acts  of  bankruptcy,  726. 
in  conveyances  for  valuable  consideration,  82-84. 
one  class  may  avail  of  intent  toward  another,  84,  85. 
distinction  between  existing  and  subsequent  creditors,  85-116. 
toward  one  who  is  subsequently  shown  to  have  had  no  legal  claim, 

104  n. 
to  delay  sufficient  to  constitute  fraud,  116,  117. 
in  voluntary  alienations,  200-238. 
trusts  and  reservations,  239-264. 
mortgages  of  merchandise,  265-306. 
assignments  for  creditors,  307-372. 
retaining  possession,  373-430. 
creditor's  rights,  431-436. 

absolute  fraud  or  presumption  of  fraud,  437-461.     See  also  Pre- 
sumptions. 
three  classes  of  cases,  447. 
in  acts  naturally  innocent,  448-457. 
under  later  statutes,  458-461. 
consequences  of  proof  of  intent,  462-514. 
separable  transactions,  469,  470,  506. 

subsequent  fraud  will  not  defeat  originally  honest  transaction,  505. 
retroactive  and  prospective  effects,  505,  506. 
under  27th  Elizabeth,  640-645. 
INTEREST, 

including  when  not  due,  134,  581  n. 
in  transactions  between  husband  and  wife,  134  n.,  581  n. 
INTERPRETATION, 

distinguished  from  construction,  201  n. 
INTOXICATING  LIQUORS, 

conveyance  to  avoid  penalty  for  selling,  171  n. 

license  to  sell,  transfer  within  Washington  registration  acts,  402  n. 

illegal  sale,  contract  regarding,  572  n. 

J. 

JOINT  PROPERTY, 
within  13th  Eliz.,  32. 
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JUDGMENT, 

fraudulent,  within  13th  Eliz.  and  American  Statutes,  20,  25,  28,  123, 

124  n.,  159  n. 
suffering  judgment,  141. 

how  regarded  in  bankruptcy,  688  n.,  707,  725. 
keeping  alive  after  payment,  141  n. 
plaintiff's  fraud  toward  defendant  cannot  be  shown  by  creditor  of 

the  latter,  141  n. 
as  lien  on  land,  152  n. 
foreign,  152  n. 

constitutes  plaintiff  a  creditor,  158.\ 
to  what  extent  conclusive,  158,  159  n. 
when  necessary  to  justify  interference  with  debtor's  property,  152  n.> 

426. 
fraudulently  obtained,  duty  of  officer,  507,  508. 
as  preference,  688  n.,  707  n. 
JUDICIAL  SALE, 

retention  of  possession,  402. 
inadequate  consideration,  611. 

K 

KEY, 

retention  by  vendor  of  stored  chattels,  how  interpreted,  395  n. 

L. 
LABOR, 

of  debtor,  33  n.,  134. 
LANDS  AND  TENEMENTS,  31,  64. 
LAW.    See  also  Civil  Law;  Common  Law. 

fraud  in,  119,  444. 

changes  in,  170  n. 
LAW'S  DELAY,  341  n. 
LEASE, 

transfer  not  fraudulent,  if  not  worth  more  than  rent  reserved,  39  n. 

as  constituting  lessor  existing  creditor,  195  n. 

possession  after  transfer  of,  415  n. 

when  treated  as  sale  under  conditional  sales  acts,  428. 

whether  transfer  can  be  strictly  voluntary,  535  n. 

payment  on,  to  secure  permission  to  sublet,  not  preference,  707  n. 
LEX  LOCI, 

in  cases  of  conditional  sales,  429. 

in  cases  under  27th  Eliz.,  653,  654. 
LIABILITIES.     See   also    Condition  of  Debtor;    Credffobs;    In- 
solvency. 

include  obligations  as  surety  or  guaranty,  233-236. 

even  when  not  enforceable  on  account  of  Statute  of  Frauds,  721. 
LIEN.    See  also  Attachment;  Incumbrances;  Mortgages. 

allowing  sales  under,  141. 

when  necessary,  before  conveyance  can  be  set  aside,  152  n. 

none  for  purchase  price  when  sale  illegal  under  bulk  sales  acts,  527  n. 

when  not  preference  under  United  States  bankruptcy  act,  694  n.,  707  n. 
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LIEN,  Continued. 

of  assignment,  retained  by  trustee  in  bankruptcy,  708  n. 

for  sums  advanced  by  wife  for  improvements,  563  n. 
LIEN  CREDITORS,  188,  497,  498,  686. 
LIMITATIONS,  STATUTE  OF.    See  also  Unenforceable  Demands. 

no  fraud  not  to  plead,  42,  142,  144. 

claims  barred  by,  not  assets,  280. 

including  as  debts  in  assignment,  370. 
as  consideration,  558  n. 
for  judgment,  142  n. 
LIVERY  STABLE.    See  Houses. 
LOANS, 

as  alienations,  28,  139,  385. 

between  husband  and  wife,  note,  578-582. 
LODGING-HOUSE, 

question  of  possession  when  contents  sold  to  lodger,  412  n. 
LUNATIC, 

use  of  debtor's  property  to  support,  135  n. 

M. 

MANUSCRIPTS, 

unpublished,  not  subject  to  claims  of  creditors,  33  n.,  64  n.,  42,  142. 
MARRIAGE.    See  also  Husband  and  Wife;  Married  Woman. 

evasion  of  marriage  laws,  19. 

not  part  performance,  144  n. 

as  supplying  consideration  for  originally  voluntary  deed,  563-565,  572. 

after  notice  of  creditors'  claims,  571. 

promise  to  marry  as  consideration,  571  n. 
contingent  on  divorce  of  party,  573  n. 

after  creditors'  rights  have  attached,  572. 

as  consideration,  574-583. 
MARRIED  WOMAN.    See  also  Husband  and  Wife;  Marriage. 

may  be  creditor  under  contract,  void  as  against  her,  175. 

as  debtor,  176. 
MAXIMS  AND  PHRASES, 

in  pari  delicto  potior  est  conditio  poesedentis,  496  n. 

in  pari  delicto,  the  legal  title  governs,  496  n. 

qui  prior  in  tempore,  prior  in  jure,  638,  639. 
MERGER, 

none  between  title  fraudulently  granted,  and  valid  interest  already  in 
grantee,  491,  492,  527  n. 

under  statute  of  27th  Eli*.,  655. 
MERITORIOUS  CONSIDERATION, 

not  valuable,  204,  219. 

formerly  treated  as  valuable,  214. 
MINOR, 

earnings  may  be  secured  from  interference  by  father's  creditors,  43. 

labor  performed  for  father,  43,  174,  561  n. 

emancipation,  134,  142. 

support  of,  by  mother  not  fraudulent  withdrawal  of  property  from 
creditors,  135  n. 

may  be  creditor,  174. 
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MISREPRESENTATION.    See  Deceit. 
MONEY, 

whether  '  goods  and  chattels/  67  n. 
on  person  of  debtor,  as  assets,  225. 
payment  of,  a  preference,  683  n. 
MORAL  OBLIGATIONS,  182-18*,  558  n. 

MORTGAGE.    See  also  Chattel  Mortgage;  Incumbrances;  Mort- 
gages of  Merchandise;  Reservation  of  Surplus;  Retention 
of  Possession. 
on  after-acquired  property,  32  n.,  265-306. 
alienation  of  surplus  beyond  debt,  122  n. 
distinguished  from  assignments  for  creditors,  311  n. 
accepted  with  fraudulent  intent,  not  valid  for  sum  due,  467,  468. 
for  more  than  the  amount  of  the  debt,  468,  605. 
absolute  deeds  intended  as,  469,  520  n. 
assignee  of,  543. 

to  secure  future  advances,  570  n. 
to  secure  attorney's  fees,  570  n. 
MORTGAGES  OF  MERCHANDISE, 
trusts  and  reservations,  265-306. 

provision  that  mortgagor  may  sell  goods  in  regular  course  of  business, 
265-306. 

Virginia  rule,  266-268. 
New  Hampshire  rule,  268-270. 
states  following,  271-280. 
statutory  provisions,  278  n.,  284  n. 
Massachusetts  rule,  280,  281. 
states  following,  281-286. 
discussion,  286-295,  296-300. 

even  when  valid,  mortgage  does  not  create  lien  on  after- 
acquired  property,  281  n. 
effect  of  statutory  provision  that  fraudulent  intent  shall  be  ques- 
tion of  fact,  295. 
question  of  creditors1  rights,  296,  297. 

whether  presumption  or  conclusive  evidence  of  fraud,  297-300. 
when  provision  does  not  appear  on  face  of  instrument,  301,  302, 

304. 
when  provision  is  subsequent  to  original  transaction,  302,  303. 
sale  by  mortgagee  as  agent,  303,  304. 
mortgage  of  crops  compared,  305  n. 
purging  fraud  by  surrender  of  possession,  488. 
MORTMAIN, 

statutes,  11,  13. 
early  law  of,  264  n. 
MUNICIPAL  CORPORATION, 

may  be  a  creditor  in  respect  to  taxes,  163. 

N. 

NATURALLY  INNOCENT  ACTS.    See  Innocent  Acre. 
NEGLIGENCE, 

line  between  this  and  fraud,  3  n.,  7  n.,  120  n. 
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NEGOTIABLE  INSTRUMENT.    See  also  Promissory  Note. 

taking,  in  payment  of  pre-existing  demand,  555-557. 

payment  to  debtor  after  notice  of  creditors'  claims,  567,  568. 
NOTE.    See  Promissory  Note. 
NOTICE.    See  also  Goon  Faith;  Registration.  ^ 

to  bailee,  when  property  in  his  hands  is  sold,  406  n. 

subsequent  creditor  with  notice  of  conveyance,  106  n. 
with  notice  of  trust,  245  n. 

purchase  without,  530  n. 

assignees  of  choses  in  action,  542-545. 

payment  of  consideration  after,  567-572,  600. 

as  test  of  good  faith,  587  n. 

to  agent,  587  n. 

to  one  of  several  grantees,  588  n. 

effect  of  registration,  106  n.,  666. 
invalid  registration,  420. 

knowledge  of  what  facts  will  constitute  notice,  589-592. 

not  fatal  in  cases  of  preference  not  under  bankruptcy  acts,  598-595. 

under  statute  of  27th  Eliz.,  593  n.,  642,  643,  645-647,  668  n. 

under  bankruptcy  statutes,  716-721. 
NOVATION.     See  Connected  Transactions;    Separable   Transac- 
tions. 
NULLA  BONA.    See  Practice. 

O. 

OFFICER, 

duty  to  levy  on  land  fraudulently  conveyed,  507-510. 
indemnity,  507,  508. 
ORDER  OF  PROOF,  587,  588. 

ORDINARY  COURSE  OF  BUSINESS.    See  Dub  Course  of  Bubiness. 
OUTLAYS  AND  ADVANCES.   See  also  Improvements;  Incumbrances. 
compensation  of  fraudulent  grantee,  474,  475,  499,  500. 

fraudulent  and  merely  voluntary  conveyance  distinguished,  474, 
475. 
reimbursement,  in  general,  477-479,  569  n. 
support  of  grantor,  546  n. 
family  conveyances,  478. 

P. 

PARENT  AND  CHILD.    See  Consideration;  Minor;  Relationship; 

Voluntary  Conveyances. 
PAROL.    See  also  Frauds,  Statute  of. 

ante-nuptial  settlements,  143  n.,  559,  560,  585. 

agreements  as  consideration,  558  n. 

sales  under  conditional  sales  acts,  428. 
PARTIAL  ASSIGNMENTS.     See  Assignments  for  the  Benefit  of 

Creditors. 
PARTIAL  VALIDITY.    See  also  Consideration,  inadequacy. 

not  usually  recognized  in  cases  of  actual  fraud,  77  n.,  124  n. 

when  allowed,  466-491,  608. 
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PARTNERSHIP, 

alienation  between  partners,  136,  137,  482  n. 
when  under  conditional  sales  acts,  429. 
trusts  and  reservations  in  assignments,  252,  253. 
firm  assignments  preferring  partner,  310  n. 
agreement  to  remain  in  firm  as  consideration,  567  n. 
insolvency,  effect  on  principal  partner,  721. 
PAYMENT, 

of  purchase  price  after  notice  of  creditors'  rights,  567-572,  589,  600. 
PENALTY.    See  Cbeditobs,  unliquidated  claims. 
PENDENCY  OF  ACTION, 

as  raising  suspicion  of  fraud,  517,  518  n. 
PERSONAL    PROPERTY.      See    Chattel    Mortgage;    Deltveby; 

Goods  and  Chattels;  Possession;  Retention  op  Possession. 
POSSESSION.    See  also  Delivery;  Retention  of  Possession. 
as  sign  of  ownership,  373. 
in  assignments  for  creditors,  375  n. 
taking  possession  not  a  preference,  690  n. 
POST-NUPTIAL  SETTLEMENTS.    See  Husband  and  Wife. 
POWER, 

donee  of  general  power  executed  voluntarily,  89. 
of  revocation,  357,  618,  623,  624,  626,  628,  630. 
PRACTICE.     See   also   Attachment    and  .Execution;   Cbeditobs; 
Equity;  Lien. 
prerequisites  for  maintaining  bill  to  set  aside  conveyance,  76  n.,  152, 

161,  207  n.,  462  n.,  463-465. 
remedies  of  creditors,  128  n.,  152  n.,  463-465,  490  n.,  500  n.t  501  n., 
502  n. 
PRE-EMPTION  RIGHT, 

may  be  assigned,  without  interference  from  creditors,  142  n. 
PRE-EXISTING  DEMANDS.   See  also  Consideration;  Preferences. 
as  consideration  for  a  conveyance  from  a  fraudulent  grantee  to  an 

innocent  third  party,  549-553. 
as  consideration  against  creditors  of  grantor,  553-555. 
negotiable  instrument  taken  in  payment,  555-557. 
examples  of,  554. 

sales  in  consideration  of,  under  conditional  sales  acts,  427. 
under  bulk  sales  acts,  529  n. 
PREFERENCES, 

not  fraudulent  except  under  bankruptcy  and  insolvency  statutes, 

73-75,  218,  448,  453,  553,  593,  672  n.,  673-676. 
in  assignments  for  creditors,  310  n.,  672,  673.    See  also  Assignments 
fob  Benefit  of  Cbeditobs. 

retaining  power  to  set  up  new  preferences,  358-360. 
secret,  136,  362  n. 
under  Ohio  assignment  law,  500  n. 
purchase  by  creditor  beyond  or  independently  of  debt,  552,  554, 592  n., 

594  n. 
general  legal  view,  670-674. 
in  bankruptcy,  677-724. 
English  Act,  677. 
American  statutes,  678-681. 
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PREFERENCES,  Continued. 

United  States  Act,  681  n.,  684  n.,  694  n.,  696  n.,  706  n. 

what  property  the  statutes  embrace,  683. 

modes  of  accomplishing,  684,  685. 

what  constitutes  a  creditor,  685-687. 

'  view,1  *  design,'  or  '  purpose/  how  interpreted,  3,  4,  204  n., 

687-693. 
not  preference  to  transfer  legal  title  to  one  having  equitable 

interest,  693. 
registration  of  valid  transfer  not  preference,  427. 
rights  of  purchaser  in  good  faith  from  creditor,  693. 
transactions  saved  from  operation  of  the  statutes,  693-703. 
for  valuable  consideration,  694,  695. 
in  '  due  course  of  business/  695-697. 
open  account,  under  United  States  Act,  695  n. 
effect  of  giving  further  credit,~United  States  Act,  695  n. 
on  '  fair  equivalent/  697-703. 
pressure,  under  English  acts,  703-714. 

not  applicable  to  United  States  Act,  706  n. 
'  reasonable  cause  to  believe/  716,  717. 
necessity  of  showing  insolvency  of  debtor,  717-721. 
consequences  of  fraudulent  preference,  682  n.,  716  n.,  717  n., 

721-724. 
as  acts  of  bankruptcy,  724,  725  n. 
PRESSURE, 

a  doctrine  of  English  bankruptcy  law,  703-714. 
not  applicable  to  United  States  Act,  706  n. 
PRESUMPTION, 

regarding  consideration,  in  conveyance  from  third  party  to  wife  of 

debtor,  223. 
of  fraud,  classes,  120,  447,  448. 

in  case  of  retention  of  possession,  601.    See  also  Retention  of 

Possession. 
in  case  of  secret  trust,  601.  See  also  Trusts  and  Reservations. 
under  27th  Eliz.,  from  voluntary  conveyance  followed  by  sale  for 
value,  641-645. 
American  rule,  646-648. 
PRIMA-FACIE  CASE.    See  also  Burden  of  Proof;  Order  of  Proof; 
Presumption. 
in  case  of  voluntary  conveyances,  210. 
for  grantee,  on  proof  of  consideration,  588. 
for  creditors,  on  proof  of  debtor's  fraudulent  intent,  588  n. 
PRINCIPAL  AND  SURETY.    See  Surety. 
PROCEEDS.    See  also  Following  Funds. 
following,  400. 

when  fraud  consisted  only  in  lack  of  delivery,  500  n. 

when  transfer  was  fraudulent  under  bulk  sales  act,  500  n. 

in  case  of  invalid  assignments,  500  n. 

as  against  wife  of  debtor,  501-503. 

when  of  greater  value  than  original  property,  131  n. 

when  not  actually  received  by  grantee,  501  n. 

attachment  not  proper  method  of  reaching,  500  n.,  509. 
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PRODUCT  OP  PROPERTY, 

whether  subject  to  claims  of  creditors  question  of  title,  36. 
PROMISSORY  NOTE.     See   also    Indorsee;    Negotiable   Instru- 
ment. 

gift  of,  186  n. 

as  consideration  for  conveyance,  520,  567  n. 

not  good  unless  original  consideration  was  good,  573  n. 

payment  of,  as  preference  of  indorser,  686  n. 
PROPERTY, 

kinds  embraced  under  13th  Elk.,  32-72,  122,  123. 

value  not  usually  material,  38,  39. 
modifications  of  rule,  39-43. 

things  personal  to  debtor,  41,  42,  238. 

gifts,  41. 

rights  of  action,  42. 

exempt  property.    See  Exemptions. 

choses  in  action,  64-72. 

copyholds,  65  n. 

money,  67  n.,  225. 

in  another  state,  225. 

not  assets  unless  readily  available,  227,  228. 

fluctuation  of  value  from  subsequent  causes,  226,  233. 

doubtful  or  unenforceable  claims,  230. 

removal  of,  under  attachment  laws,  458  et  seq. 

kinds  embraced  under  Statute  of  27th  Eliz.,  631-633. 
PROSPECTIVE  EFFECT,  505,  506. 

PROVISO.    See  Consideration;  Good  Faith;  Preferences,  transac- 
tions saved. 
PUBLIC  POLICY, 

agreements    against.      See     Consideration,    illegal;     Contracts; 
Creditors. 
PUBLIC  OR  PRIVATE  SALE, 

provisions  for,  in  assignments,  368,  369. 
PURCHASE   BY  CREDITOR.    See  Creditors. 
PURCHASE  FOR  VALUE.    See  Consideration. 
PURCHASERS.    See  also  Subsequent  Purchasers;  Statute  of  27th 
Elizabeth. 

under  levy,  rights  of,  152  n.,  504,  505. 

at  administrator's  sale,  504  n. 

at  public  sale,  611. 

limitation  of  term  under  Statute  of  27th  Eliz.,  633-637. 
PURGING  FRAUD, 

generally,  481-489. 

effect  of  assent  by  creditor,  482. 

effect  of  reconveyance,  482,  483. 

limitations  of  doctrine,  483-489. 

in  case  of  innocent  voluntary  grantee,  483  n. 

effect  of  paying  debts  of  grantor,  481  n.,  483  n.,  485  n. 

after  alienation  fraudulent  only  through  contravention  of  statute, 
483  n. 

mortgages  attempting  to  cover  after-acquired  property,  486  n. 

mortgages  of  goods  with  retention  of  possession,  488. 
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QUASI-C50NTRACT, 

within  13th  Eliz.,  163. 
QUIT-CLAIM  DEED, 

grantee  as  holder  for  value  and  in  good  faith,  530  n.,  597-600. 

XV. 

4  REASONABLE  BELIEF.'    See  also  Good  Faith;  Notice. 

as  to  contemplation  of  insolvency,  718,  719. 
*  REASONABLE  CARE/ 

not  required  from  grantee  in  ascertaining  intent  of  debtor,  592  n. 
'  REASONABLE  DISPATCH,'  340. 
RECEIVER.    See  Creditors,  by  representation. 
RECITALS, 

false,  as  badge  of  fraud,  521. 

in  deed,  not  proof  of  consideration,  638. 
RECORD.    See  Registration. 
REGISTRATION, 

of  chattel  mortgages,  384,  399-401. 

of  absolute  bills  of  sale,  401  n. 

of  land  obviates  necessity  of  change  of  possession,  420. 

failure  to  record  deed,  effect  on  subsequent  assignment  by  grantor, 
423. 

of  conditional  sales,  425  n. 

effect  of  withholding  from  record,  521.    See  also  Holding  Out. 

as  notice  under  27th  Eliz.,  647  n.,  666. 

under  United  States  Bankruptcy  Act,  691  n.,  694  n. 
not  a  preference,  691  n. 
REIMBURSEMENT.    See  Outlays. 
RELATION, 

of  subsequent  consideration  to  originally  voluntary  deed,  563-566. 

title  by,  of  '  trustee  in  bankruptcy,'  723,  724,  730,  731. 

of  means  to  debts.   See  Condition  of  Debtor;  Inbolvenct;  Prop- 
erty. 
RELATIONSHIP, 

effect  of,  in  voluntary  conveyances,  214. 

as  badge  of  fraud  or  establishing  presumption,  214-224,  519,  525. 
distinction  between  husband  and  wife  and  other  relatives,  217  n. 

conveyance  to  relative  for  consideration  furnished  by  debtor,  218. 

possession  in  transfers  between  relatives,  217,  411-413. 

reimbursement  or  partial  validity,  477,  478. 
RELEASE, 

of  claim  or  stock  subscription,  as  fraudulent  alienation,  132  n. 

provision  for  in  assignment,  321-334. 

distinguished  from  conveyance,  for  purposes  of  merger,  492  n. 
REMAINDER, 

estates  in,  within  13th  Eli*.,  32. 
REMAINDERMEN, 

as  creditors,  189. 
REMEDIES.   See  Attachment;  Creditor;  Equity;  Practice. 
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REMOVAL  OP  PROPERTY, 

under  attachment  laws,  458  et  seq. 
RENTS  AND  PROFITS, 

within  Statute  of  13th  Elisabeth,  33  n. 

of  wife's  separate  estate,  33  n.,  184  n. 

recoverable  from  fraudulent  grantee,  471,  479-481. 

grantee  not  liable  for  increased  rent  due  to  his  own  improve- 
ments, 473  n. 
from  what  period  to  run,  480  n. 
interest  on,  480  n. 
REPRESENTATIVES,  PERSONAL, 

maybe  creditors,  189-192. 
REPUTED  OWNERSHIP.    See  also  Holding  Our. 

in  bankruptcy,  727-729. 
RESCISSION  OF  SALE, 

one  seeking  to  obtain  not  creditor,  157. 
RESERVATION  OF  SURPLUS.    See  also  Trustb  and  Resekvationb. 
in  general  assignments,  246,  316-320,  327,  328. 
in  mortgage  or  pledge,  247,  248,  254,  255,  320  n. 
by  solvent  debtor,  253,  254. 
in  transfers  to  particular  creditors,  319,  320. 
summary  of  rules,  320  n. 
RESERVATIONS.    See  Trusts  and  Reservations. 
RESTAURANT, 

sale  of,  within  Washington  bulk  sales  act,  527  n. 
RETENTION  OF  POSSESSION, 

may  invalidate  sale  even  of  exempt  property,  53  n. 
as  fraud,  or  badge  of  fraud,  113,  518  n.,  524  n. 
in  family  conveyances,  217,  411-413. 

of  chattels,  as  justifying  interference  by  creditors  or  subsequent  pur- 
chasers, 373-425,  668. 
three  elements  necessary,  376-381. 
control,  376,  377. 
in  manner  of  ownership,  377-380. 
with  buyer's  consent,  380,  381. 
bailments  distinguished,  377-379. 
articles  in  process  of  manufacture,  379  n. 
concurrent  or  mixed  possession,  381. 
change  of  possession,  383-398.    See  also  Delivery. 
statutes,  384,  385. 
when  dispensed  with,  399-413. 

recording  of  chattel  mortgages,  399-401. 

retaining  possession  of  goods  which  can  be  enjoyed  only 

in  their  consumption,  400  n. 
retaining  possession  of  mortgaged  goods  after  breach 
of  condition,  401. 
registration  of  bills  of  sale,  401  n. 
judicial  sales,  402. 

sales  of  real  and  personal  property  together,  403,  404. 
possession  according  to  the  instrument,  404-406. 
goods  in  the  hands  of  bailee,  406-409. 

distinction  between  bailee  and  servant,  407  n.,  409  ju 
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PRETENTION  OP  POSSESSION,  Continued. 

when  vendee  has  been  bailee,  409  n. 
making  seller  bailee,  409-411. 
loan  to  seller,  410,  411. 
family  transfers,  411-413. 
how  possession  is  regarded,  414-420. 

retention  distinguished  from  trust,  414-416. 
whether  prima  facie  or  conclusive  evidence  of  fraud,  417-420. 
retaining  possession  of  land,  218  n.,  420-425,  524  n. 
under  Bills  of  Sales  Act,  728. 
RETROACTIVE  EFFECT,  505,  506. 
REVERSION, 

estates  in,  within  Statute  of  13th  Eliz.,  32. 
REVOCATION.    See  Powers. 
RIGHTS, 

must  be  infringed  to  make  a  case  of  fraud,  18. 

S. 

SALES.    See  Conditional  Sales;  Goods  in  Bulk. 

SAVING  OF  THE  STATUTES.    See  Consideration;  Good  Faith; 

Preferences,  transactions  saved. 
SCHEDULES, 

omission  of,  in  assignments,  40,  371. 
SECRECY.    See  also  Trusts  and  Reservations. 

as  badge  of  fraud,  517-522. 

withholding  deed  from  record,  521.    See  also  Holding  Out;  Regis- 
tration. 
SEDUCTION, 

conveyance  to  avoid  suit  for,  173. 
SEPARABLE  TRANSACTIONS,  349  n.,  429,  430,  469,  470,  506,  572  n. 
SERVANT, 

entrusting  possession  to,  407  n.,  409  n. 
SET-OFF, 

in  bankruptcy,  696  n. 
SETTLEMENTS.    See  Husband  and  Wife. 
SHARES.    See  Stock. 
SIGN, 

change  of,  after  sale  of  personalty,  382  n.,  391  n. 
SLANDER, 

conveyance  to  avoid  suit  for,  172. 
SPECIFIC  PERFORMANCE, 

in  favor  of  purchaser,  under  27th  Eliz.,  645. 

not  in  favor  of  grantor,  646. 
SPENDTHRIFT  TRUSTS,  256-258. 
STANDING  TIMBER, 

whether  under  conditional  sales  acts,  429. 
STATUTES, 

Magna  Charta,  11. 

Mortmain  (15  Rich.  2,  c.  5),  11, 13. 

18  Edw.  1,  c.  1  (Quia  Emptores),  11. 

50  Edw.  3,  11,  239. 

3  Hen.  7,  c.  4,  12,  240. 
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STATUTES,  Continued. 

27  Hen.  8,  c.  10  (Statute  of  Uses),  13,  15. 

1  Rich.  2,  c.  9,  13. 

7  Rich.  2,  c.  12,  13. 

Massachusetts  marriage  and  divorce,  19. 

13th  Eliz.     See  Statute  of  13th  Elizabeth. 

American  legislation  along  lines  of  13th  Eliz.,  23-29,  124-126. 

regarding  loans  of  personalty,  28,  385. 

of  Frauds.    See  Frauds,  Statute  of. 

of  Limitations.    See  Limitations,  Statute  of. 

New  York,  Uses  and  Trusts,  128  n.,  131,  207  n.,  213,  218,  349  n.,  510. 

personal  property,  240. 
29  Car.  2,  c.  3,  sec.  10,  154  n. 
regarding  mortgages  of  stock  in  trade  278  n.  284  n. 
regarding  possession,  384,  385. 
registration  of  chattel  mortgages,  279,  399-401. 
regarding  family  conveyances,  412  n. 
regarding  conditional  sales,  425,  426. 
intent  under  later  statutes,  458-461. 
other  statutes  distinguished  from  13th  Eliz.,  510,  511. 
regarding  sales  in  bulk,  525. 
27th  Eliz.   See  Statute  of  27th  Elizabeth. 
American  statutes  in  imitation  of  27th  Eliz.,  622-630. 
bankruptcy   and  insolvency.     See  Bankruptcy  and  Insolvency 

Laws;  Bankruptcy,  United  States  Act. 
English  Bills  of  Sales  Act,  691. 
STATUTE  OF  13th  ELIZABETH, 
cited,  20-23. 

acts  in  amendment  and  repeal,  23  n. 
part  of  American  common  law,  23. 
American  legislation  in  pursuance  of,  23-29. 
whether  applicable  to  conveyances  to  third  person  for  consideration 

furnished  by  debtor,  48  n. 
compared  with  50  Ed.  3,  and  3  Hen.  7,  239,  240. 
whether  difference  between  effect  of  statutes  and  that  of  common 
law,  490,  491. 
STATUTE  OF  27th  ELIZABETH.    See  also  Subsequent  Purchasers, 
'  purchaser '  defined,  586  n. 

notice  under,  distinguished  from  13th  Eliz.,  593  n. 
cited,  616-621. 

American  statutes  following,  622-630. 
as  a  part  of  American  common  law,  622. 
modes  of  alienation,  631. 
what  the  statute  embraces,  631-633. 
whom  the  statute  protects,  633-640. 
consideration  and  good  faith,  637-640. 
against  what  the  statute  gives  protection,  640-648. 
grantor  cannot  compel  performance  of  subsequent  contract  to  pur- 
chase, 646. 
the  saving,  valuable  consideration,  648-656. 

consideration  supposed  to  be  valuable,  but  void  at  law,  653,  654. 

good  faith,  657-665. 
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STATUTE  OF  27th  ELIZABETH,  Continued. 

American  decisions,  666-669. 
STATUTE  OF  FRAUDS.    See  Frauds,  Statute  of. 
STATUTE  OF  LIMITATIONS.    See  Limitations,  Statute  of. 
STOCK.   See  also  Choses  in  Action;  Corporations. 

shares  of,  whether  included  in  13th  Elia.,  69  n. 

release  of  subscription  as  alienation,  132  n. 

in  national  bank,  transfer  to  avoid  assessment,  141  n. 

use  of  corporation  funds  to  purchase  its  own  shares,  567  n. 
STOCK  IN  TRADE.   See  Goods  in  Bulk;  Mortgage  of  Merchandise. 
SUBROGATION, 

of  subsequent  to  claims  of  existing  creditors,  103  n. 

in  case  of  payments  to  creditors  by  fraudulent  grantee,  476  n. 
SUBSEQUENT  PURCHASERS.    See  also  Statute  op  27th  Elizabeth. 

whether  protected  at  common  law,  15. 

distinguished  from  creditors,  102  n. 

status  under  conditional  sales  acts,  426,  427. 
in  consideration  of  pre-existing  debt,  427. 

whether  protected  against  conveyance  to  defraud  creditors,  658-661, 
666  n. 
SUPPORT, 

as  consideration  for  use  of  debtor's  land,  135  n. 

of  minor  or  lunatic  by  relative,  whether  creditors  can  interfere,  135. 

in  form  of  annuity,  138. 

as  consideration  for  conveyance,  169  n.,  545-549. 

provisions  for  in  assignments  for  creditors,  311-313. 
SURETY.    See  also  Condition  of  Debtor;  Creditor. 

may  not  always  interfere  with  disposition  of  principal's  property,  152  n. 

as  debtor,  163,  164,  167. 

as  creditor,  167. 

conveyances  to  secure,  167,  554  n. 
SURPLUS.    See  also  Reservation  of  Surplus. 

fraudulent  conveyance  of,  after  foreclosure  of  mortgage,  122  n. 

as  belonging  to  debtor,  541. 

T. 

TAXES.    See  also  Incumbrances. 

municipality  as  creditor  for,  163. 
THIRD  PERSON, 

conveyance  to  for  consideration  furnished  by  debtor.  See  Alienation; 

Statute  of  13th  Elizabeth;  Trust. 
has  no  right  to  plead  fraud  in  conveyance,  192,  513. 
estates  bought  from,  under  27th  Eliz.,  634-637. 
TIMBER.    See  Standing  Timber. 
TITLE, 

questions  of,  distinguished  from  those  of  fraud,  34,  36. 

improvements,  473. 
proper  method  of  maintaining  against  levy  on  execution   against 

another,  36  n. 
proceedings  to  confirm.    See  Equity;  Practice. 
nature  of  that  held  by  execution  creditor,  154  n. 
enforcement,  note,  154,  155. 
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TORT.    See  also  Creditors,  subsequent,  unliquidated  claims. 

claim  for  as  consideration  for  conveyance,  554. 
TRESPASS, 

conveyance  to  avoid  damages  for,  172. 
TRUST.    See  also  Trusts  and  Reservations. 

for  creditors,  when  conveyance  made  to  third  party  for  consideration 

furnished  by  debtor,  128  n.,  131. 
parol,  as  consideration,  467  n. 
TRUSTEE.    See  also  Creditors,  by  representation, 
when  claim  against  becomes  existing  debt,  195  n. 
in  bankruptcy,  title  to  property,  722-724. 
TRUSTS  AND  RESERVATIONS.    See  also  Assignments  for  Bene- 
fit of  Creditors;  Mortgages  of  Merchandise;*  Reservation 
of  Surplus. 
for  benefit  of  grantor,  73  n.,  113,  138,  239-264. 

whether  distinction  between  lands  and  goods,  242-245. 
effect  on  creditors  of  alienee,  245. 
meaning  of  term,  246-264. 

provision  in  assignment  for  employment  of  debtor,  how  con- 
sidered, 249. 
may  be  fraudulent,  though  not  binding  on  grantee,  250-252. 
intent  of  parties,  not  actual  effect,  the  test,  250  n. 
when  debtor  is  solvent,  253,  254. 
when  interest  reserved  is  incidental,  254,  255. 
in  funds  which  creditors  could  not  have  reached,  255,  256. 
spendthrift  trusts,  256-258. 
for  family,  259. 

general  statement  of  rule,  259,  260. 
sometimes  question  of  creditors'  rights,  261-264. 
furnish  conclusive,  not  prima  facie  evidence  of  fraud,  262-264. 
rules  distinguished  from  those  governing  retention  of  possession, 

414-416. 
secret  trusts,  422,  423,  471,  520  n.,  539  n. 
provisions  for  retention  of  control,  524. 

U. 

UNEARNED  WAGES.    See  Wages. 

UNENFORCEABLE    DEMANDS.     See    also    Creditors;    Frauds, 
Statute  of;  Limitations,  Statute  of. 
release  of  not  fraudulent  alienation,  133. 
as  debts,  180-182. 
as  assets,  230. 

can  be  paid  to  family  of  debtor  free  from  claims  of  creditors,  41  n. 
as  consideration,  558  n. 
subsequent  confirmation,  652,  653. 
UNLIQUIDATED  CLAIMS.    See  Creditors. 
USES  AND  TRUSTS.    See  also  Trusts  and  Reservations. 
New  York  Statute  of.    See  also  Statutes. 

voluntary  alienations  under,  207,  n.,  213,  218. 
power  to  mortgage,  349  n. 
subsequent  creditors,  510. 
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USUAL  COURSE  OF  BUSINESS.     See  Dub  Course  op  Business. 
USURY. 

not  fraud  to  fail  to  plead,  42,  142. 

V. 

VALUABLE  CONSIDERATION.    See  Consideration. 
VALUE, 

of  property  conveyed,  whether  material,  38  et  seq.,  123. 
gifts  of  trivial  things,  38  n. 
equity  of  encumbered  property,  39  n.,  613  n. 
showing  that  consideration  paid  by  debtor  failed,  39. 
of  lease  or  other  assigned  contract,  39  n.,  123  n. 
of  improvements  made  by  debtor  on  land  of  another,  40. 
release  of  worthless  debts,  132,  133. 
4  VOID,' 

implies  that  conveyance  may  be  disregarded  by  creditors,  152  n. 

'  void '  and  '  voidable '  distinguished,  466-471,  482,  489-491,  527  n. 

void  agreement  cannot  be  consideration,  558  n.        ' 

transfer  for  void  consideration  followed  by  conveyance  for  value,  653, 
654. 
VOIDABLE  CONTRACTS.    See  Unenforceable  Demands. 
4  VOLUNTARY,' 

meaning  of  term,  532-538. 
VOLUNTARY  CONVEYANCES.    See  also  Improvements. 

innocent  grantee  not  protected,  80,  202. 

rights  of  subsequent  creditors,  88-116. 

intent,  203. 

defined,  203-205. 

condition  of  the  debtor,  206-238. 

effect  of  existence  of  debts,  207-215. 

what  constitutes  a  prima  facie  case,  210  et  seq. 

to  a  member  of  debtor's  family,  214. 

relation  of  means  to  debts,  224-238. 

volunteer  claiming  under  purchaser  in  good  faith,  530  n. 

volunteer  not  taker  in  bad  faith,  601. 

under  27th  Eliz.,  rights  against  grantor,  654,  655. 

right  to  proceeds  above  subsequent  mortgage,  655. 
VOLUNTARY  NOTES, 

donee  not  a  creditor,  186. 
VOLUNTARY  OBLIGATIONS, 

as  debte,  184-188. 

W. 


WAGES, 

assignment  of,  53  n.,  122  n. 

turning  over  to  wife,  54  n.,  135  n. 
WAIVER, 

of  right  to  exempt  property,  58. 
WARRANTY, 

makes  warrantor  a  debtor,  165-167. 
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WIFE.    See  Husband  and  Wife. 
WOOD, 

corded  up,  delivery  of  possession  of,  392. 
WORDS  AND  PHRASES, 

*  creditors  and  others.'    See  Creditors. 

'  reasonable  ground  to  believe,7  718,  719. 

'  creditors,'  26. 

'  lands  and  tenements,'  31,  64. 

'  goods  and  chattels/  31,  64-72. 

'intent.'    See  Intent. 

'  hinder,  delay,  or  defraud,'  116. 

'insolvency.'    See  Insolvency. 

'  meritorious '  consideration.    See  that  title. 

'  convenient  despatch,'  339. 

'  law's  delay,'  341  n. 

'  constructive  fraud.'    See  Fraud. 

'  innocent  acts.'    See  that  title. 

'  voluntary,'  '  valuable,'  '  benefit,'  '  detriment,'  632  et  seq. 

'  bona  fide,'  638,  657. 

'  without  notice,'  638,  657. 

'  fair  equivalent.'    See  that  title. 

'  voluntary,'  in  relation  to  consideration.    See  Consideration;  Vol- 
untary Conveyances. 
in  relation  to  pressure.   See  Pressure. 

'  with  a  view  of '  preference,  3,  4,  687«-693. 

'reputed  ownership,'  727-729. 
WORTHLESS  DEBTS,  132,  133. 
WORTHLESS  PROPERTY,  38-40. 
WRONGFUL, 

word  defined,  6  n. 
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